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PREFACE 


The  Constitation  of  the  United  States  is  one  of  the  great 
written  instruments  of  the  world.  Its  adoption  marked 
the  most  advanced  progress  along  the  line  of  representative 
government  which  had  occurred  in  history,  and  its  influence 
has  surpassed  that  of  any  similar  document. 

Concerning  the  formation  of  the  Constitution  there  was 
long  a  prevalent  misconception.  It  was  not  wholly  an  orig- 
inal creation  of  those  who  framed  it.  The  Colonial  State 
papers,  the  Resolves  of  Congress,  the  Articles  of  Confedera- 
tion and  the  State  Constitutions  contained  many  excellent 
provisions  which  were  inserted  in  the  greater  instrument, 
while  precedents  for  other  provisions  were  found  in  the 
British  Constitution. 

In  the  manner  of  arrangement  I  have  followed  the  divi- 
sion of  the  Constitution  into  articles,  sections  and  clauses 
instead  of  considering  similar  provisions  together.  No 
attempt  has  been  made  to  discuss  collateral  issues,  or  to 
criticise  the  Constitution  because  it  contains  too  much  or 
too  little.  Although  new  problems  relating  to  constitu- 
tional government  are  demanding  consideration,  I  feel  that 
one  may  be  excused  from  discussing  them  in  a  work  which 
treats  of  the  Constitution  as  it  is. 

This  work  is  primarily  based  upon  the  proceedings  of 
the  Convention  which  framed  the  Constitution.  The  closer 
the  student  gets  to  the  spirit  which  animated  that  assembly 
the  clearer  will  be  his  comprehension  of  what  it  accom-. 
plished. 

For  suggestions,  from  time  to  time,  I  cheerfully  acknowl- 
edge my  obligations  to  William  T.  Spear  and  John  A. 
Shauck,  Judges  of  the  Supreme  Court  of  Ohio ;  to  Melville 
M.  Bigelow,  Dean  of  the  Law  School  of  Boston  University; 
to  William  Trickett,  Dean  of  the  Law  School  of  Dickinson 
College ;  to  William  Herbert  Page,  Professor  of  Law  in  the 
Ohio  State  University;  to  E.  0.  Randall,  Reporter  of  the 
Supreme  Court  of  Ohio,  to  Mr.  Alexis  Cope,  and  Mr.  Thomas 
H.  Ricketts,  of  the  Columbus  bar;  also  to  my  young  pro- 
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f essional  friends,  Mr.  Milton  Strasburger,  of  the  Washing- 
ton City  bar,  and  Mr.  Blackburn  Esterline,  of  the  Chicago 
bar. 

I  return  my  thanks  to  the  Librarian  of  the  Congressional 
Library;  also  to  Mr.  E.  Howard  Gilkey,  Librarian  of  the 
Ohio  State  Law  Library ;  to  Mr.  Charles  G.  Galbreath,  of  the 
Ohio  State  Library,  and  to  Mr.  John  J.  Pugh,  Librarian  of 
the  Public  Library  of  Columbus,  Ohio,  and  their  efficient 
and  courteous  assistants. 

DAVID  K.  WATSON. 
Columbus,  Ohio,  June  18,  1910. 
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CONSTITUTIOIf   OF  THE 
UNITED  STATES 


CHAPTER  I. 

OUTLINES  OP  THB  CONSTITUTION. 

From  the  First  Colonial  Congress  in  1774  to  the  Con- 
vention which  framed  the  Federal  Constitution  in  1787 
was  an  important  period  in  the  ultimate  development  of 
the  constitutional  history  of  the  United  States.  Between 
those  events  the  outlines  of  the  Constitution  arose  and  its 
framework  was  largely  constructed. 

It  is  not  known  with  certainty  who  suggested  the  First 
Colonial  Congress,  but  Virginia  was  the  first  Colony  to 
take  action  in  the  interest  of  such  meeting.  The  Congress 
met  in  Philadelphia  on  Monday,  September  5, 1774.  Peyton 
Randolph,  of  Virginia,  was  elected  president,  and  Charles 
Thompson,  of  Pennsylvania,  secretary.  The  following 
delegates  were  present.  Several,  including  those  from 
North  Carolina,  attended  later.    Oeorgia  sent  no  delegates. 


From  New  Hampshire: 


John  Sullivan, 
Nathaniel  Folsom. 

From  MasaachuaetU : 

Thomas  Gushing, 
Samuel  Adams, 
John  Adams, 
Robert  Treat  Paine. 

From  Rhode  Island  and  Provi- 
dence Plantations: 


Stephen  Hopkins, 
Samuel  Ward. 


From  Connecticut: 

Eliphalet  Dyer, 
Roger  Sherman, 
Silas  Deane. 

Prom  the  City  and  County  of 
New  York,  and  other  Counties 
in  the  Province  of  New  York : 

James  Duane, 
John  Jay, 
Philip  Livingston, 
Isaac  Low. 

From  the  County  of  Suffolk,  in 
the  Province  of  New  York: 

William  Floyd. 
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From  New  Jersey:  From  Maryland: 

James  Kin«ey,  Robert  Goldsborough, 

Richard  Smith,  William  Paca, 

William  Livingston,  Samuel  Chase. 
John  Dehart, 
Stephen  Crane. 


From  Virginia: 

Peyton  Randolph, 
From  Pennsylvania  George  Washington, 


Joseph  Galloway,  Patrick  Henry, 

Samuel  Rhodes,  Richard  Bland, 

Thomas  Mifflin,  Benjamin  Harrison, 

Charles  Humphr^8»  Edmund  Pendleton. 
John  Morton, 

Edward  Biddle.  ^'"'^  ^^^^  Carolina: 

Heniy  Middleton, 

From  Delaware-  john  Rutledge, 

Caesar  Rodney,  Christopher  Gadsden, 

Thomas  M'Kean,  Thomas  Lynch, 

George  Read.  Edward  Rutledge.^ 

It  is  doubtful  if  a  more  remarkable  convention  ever  as- 
sembled. There  was  no  authority  for  calling  it,  and  the 
members  were  without  power  to  act  except  within  the 
limits  of  the  instructions  which  they  had  received  from 
their  respective  Colonies,  and  some  of  these  were  much 
broader  than  others.  In  consequence  of  this  diversity  in 
their  instructions  there  was  no  uniform  sentiment  by 
which  the  Congress  was  to  be  governed.  The  assembled 
delegates  were  the  lawful  subjects  of  the  King,  and  there 
was  no  manifestation  of  any  desire  to  secure  a  separation 
of  the  Colonies  as  such  subjects  from  his  Majesty.  The 
Congress  had  not  been  called  to  discuss  how  to  secure  the 
independence  of  the  Colonies,  but  how  to  secure  justice 
in  the  administration  of  their  affairs.  At  this  remote 
period  it  will  be  interesting  and  instructive  to  examine 
the  authority  which  was  conferred  upon  the  delegates  by 
the  different  Colonies  which  elected  them  to  a  Congress 
which  has  passed  into  history  as  the  First  Congress  of  the 
Confederation  and  the  first  formal  forerunner  of  the  Amer- 
ican Revolution  and  may  be  said  to  have  contained  the 
germ  of  the  Federal  Constitution.* 

1  1   Journal  of  Congress,   1. 

2  The  authority  conferred  upon  the  various  delegations  which  met 
in  the  First  Colonial  Congress  is  summed  up  by  Mr.  Justice  Blair 
in  Penhallow  v.  Doane's  Administrators   (3  Dallas,  110) :     "Some  of 
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The  delegates  from  New  Hampshire  were  empowered 
''to  attend  and  assist  in  the  General  Congress  of  delegates 
from  the  other  Colonies,  to  devise,  consult,  and  adopt  such 
measures  as  may  have  the  most  likely  tendency  to  extri- 
cate the  Colonies  from  their  present  difficulties;  to  secure 
and  perpetuate  their  rights,  liberties,  and  privileges,  and 
to  restore  that  peace,  harmony,  and  mutual  confidence 
which  once  happily  subsisted  between  the  parent  country 
and  her  Colonies/ '• 

The  Massachusetts  delegates  were  authorized  ''to  delib- 
erate and  determine  upon  wise  and  proper  measures,  to 
be  by  them  recommended  to  all  the  Colonies,  for  the  re- 
covery and  establishment  of  their  just  rights  and  liber- 
ties, civil  and  religious,  and  the  restoration  of  union  and 
harmony  between  Great  Britain  and  the  Colonies."* 

The  Rhode  Island  delegates  were  commissioned  "to  meet 
and  join  with  the  Commissioners  or  delegates  from  the 
other  Colonies  in  consulting  upon  proper  measures  to  ob- 
tain a  repeal  of  the  several  acts  of  the  British  Parliament 
for  levying  taxes  upon  his  Majesty's  subjects  in  America, 
without  their  consent,  and  particularly  an  act  lately  passed 
for  blocking  up  the  port  of  Boston,  and  upon  proper  meas- 
ures to  establish  the  rights  and  liberties  of  the  Colonies, 
upon  a  just  and  solid  foundation.**' 

Connecticut  authorized  her  delegates  "to  consult  and 
advise  on  proper  measures  for  advancing  the  best  good  of 
the  Colonies.*** 

The  delegates  from  New  York  were  directed  to  "rep- 
resent that  Colony  in  Congress.  **' 


the  del^ations  of  members  to  the  Congress  contain  nothing  but  simple 
powers  to  meet  Congress;  the  rest  expressly  give  authority  to  their 
delegates  to  consent  to  all  such  further  measures,  as  they  and  the  said 
Congress  shall  think  necessary,  for  obtaining  a  redress  of  American 
grievances,  and  a  security  of  their  rights.  It  is  not  in  all  of  them 
worded  alike,  but  in  substance,  that  seems  to  be  the  sense.  Every- 
thing which  may  be  deemed  necessary.  I  think  it  can  not  well  be 
supposed,  that  in  such  a  delegation  of  authority,  at  such  a  time,  there 
was  not  an  eye  to  war,  if  that  should  become  necessary.'* 

»  Journals  of  Congress,  Vol.  1,  2. 

*  Journals  of  Congress,  Vol.  1,  2. 

5  Journals  of  Congress,  Vol.  1,  3. 

«  Journals  of  Congress,  Vol.  1,  3. 

7  Journals  of  Congress,  Vol.  1,  4. 
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Those  from  Pennsylvania  ''to  consult  together  upon  the 
present  unhappy  state  of  the  Colonies  and  to  form  and 
adopt  a  plan  for  the  purposes  of  obtaining  redress  of 
American  grievances,  ascertaining  American  rights  upon 
the  most  solid  and  constitutional  principles,  and  for  es- 
tablishing that  union  and  harmony  between  Great  Britain 
and  the  Colonies,  which  is  indispensably  necessary  to  the 
welfare  and  happiness  of  both."' 

The  delegates  of  Maryland  were  instructed  "to  effect 
one  general  plan  of  conduct,  operating  on  the  commercial 
connection  of  the  Colonies  with  the  mother  country,  for 
the  relief  of  Boston,  and  preservation  of  American  lib- 
erty/'* 

The  delegates  from  Virginia  were  directed  *'to  consider 
of  the  most  proper  and  effectual  manner  of  so  operating 
on  the  commercial  connection  of  the  Colonies  with  the 
mother  country,  as  to  procure  redress  for  the  much  in- 
jured province  of  Massachusetts-Bay,  to  secure  British 
America  from  the  ravage  and  ruin  of  arbitrary  taxes,  and 
speedily  to  procure  the  return  of  that  harmony  and  union 
so  beneficial  to  the  whole  empire,  and  so  ardently  desired 
by  all  British  America.''*® 

The  iostructions  given  to  the  delegates  from  South  Caro- 
lina were  more  full  and  complete  than  those  of  any  other 
Colony.  They  were:  **to  consider  the  acts  lately  passed, 
and  bills  depending  in  Parliament  with  regard  to  the  port 
of  Boston  and  Colony  of  Massachusetts-Bay,  which  acts 
and  bills  in  the  precedent  and  consequences  affect  the 
whole  continent  of  America — also  the  grievances  under 
which  America  labors,  by  reason  of  the  several  acts  of 
Parliament  that  impose  taxes  or  duties  for  raising  a  rev- 
enue, and  lay  unnecessary  restraints  and  burdens  on  trade ; 
and  of  the  statutes,  parliamentary  acts,  and  royal  instruc- 
tions, which  make  an  invidious  distinction  between  his 
Majesty's  subjects  in  Great  Britain  and  America,  with  full 
power  and  authority  to  concert,  agree  to,  and  effectually 
prosecute  such  legal  measures,  as  in  the  opinion  of  the  said 
deputies,  and  of  the  deputies  so  to  be  assembled,  shall 
be  most  likely  to  obtain  a  repeal  of  the  said  acts,  and  a 

8  Journals  of  Congress,  Vol.  1,  6. 
»  Journals  of  Congress,  Vol.  1,  6. 
10  Journals  of  Congress,  Vol.  1,  6. 
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redress  of  those  grievances,  and  thereupon  moved  that  this 
house  do  resolve  to  recognize,*^  ratify,  and  confirm  the  said 
appointment  of  the  deputies  for  the  purposes  afore- 
said.'*^^ 

The  first  important  question  which  came  before  the  Con- 
gress for  determination  was  the  manner  of  voting.  Should 
each  Colony  be  entitled  to  vote  according  to  population, 
wealth,  or  representation  in  the  Congress,  or  should  each 
have  only  one  vote!  This  was  a  very  troublesome  matter 
for  the  Congress  to  determine,  and  was  the  subject  of  an 
interesting  and  animated  debate.  Patrick  Henry  said, 
**This  was  the  first  General  Congress  which  had  ever  hap- 
pened; that  no  former  Congress  could  be  a  precedent;  that 
there  would  be  occasion  for  more  general  Congresses,  and 

11  Journal  of  Congress,  Vol.  1,  6. 

12  Mr.  Adams  tells  of  the  Congress  being  opened  with  prayer. 
"When  the  Congress  first  met,  Mr.  Cashing  made  a  motion  that  it 
should  be  opened  with  prayer.  It  was  opposed  by  Mr.  Jay,  of  New 
York,  and  Mr.  Butledge,  of  South  Carolina,  because  we  were  so  divided 
in  religious  sentiments;  some  Episcopalians,  some  Quakers,  some  Ana- 
baptists, some  Presbyterians,  and  some  Congregationalists,  that  we 
could  not  join  in  the  same  act  of  worship.  Mr.  Samuel  Adams  arose 
and  said,  'he  was  no  bigot,  and  could  hear  a  prayer  from  a  gentleman 
of  piety  and  yirtue,  who  was  at  the  same  time  a  friend  to  his  country. 
He  was  a  stranger  in  Philadelphia,  but  had  heard  that  Mr.  Duch6 
(Dushay  they  pronounce  it)  deserved  that  character,  and  therefore  he 
moved  that  Mr.  Duch6,  an  Episcopal  clergyman,  might  be  desired  to 
read  prayers  to  the  Congress  tomorrow  morning/  The  motion  was 
seconded  and  passed  in  the  affirmative.  Mr.  Randolph,  our  President, 
waited  on  Mr.  Duch6  and  received  for  answer  that,  if  his  health  would 
permit,  he  certainly  would.  Accordingly,  next  morning  he  appeared 
with  his  clerk  and  his  pontificals,  and  read  several  prayers  in  the 
established  form,  and  then  read  the  collect  for  the  seventh  day  of 
September,  which  was  the  thirty-fifth  Psalm.  You  must  remember, 
this  was  the  next  morning  after  we  heard  the  horrible  rumor  of  the 
cannonade  of  Boston.  I  never  saw  a  greater  effect  upon  an  audience. 
It  seemed  as  if  Heaven  had  ordained  that  Psalm  to  be  read  on  that 
morning. 

"After  this,  Mr.  Duchfi,  unexpectedly  to  everybody,  struck  out  into 
an  extemporaiy  prayer,  which  filled  the  bosom  of  eveiy  man  present. 
I  must  confess  I  never  heard  a  better  prayer,  oi^  one  so  well  pro- 
nounced. Episcopalian  as  he  is.  Dr.  Cooper  himself  never  prayed 
with  such  fervor,  such  ardor,  such  earnestness,  and  pathos,  and  in 
language  so  elegant  and  sublime,  for  America,  for  the  Congress,  for 
the  Province  of  Massachusetts-Bay,  and  especially  the  town  of  Boston. 
It  has  had  an  excellent  effect  upon  everybody  here." 

Life  and  Works  of  John  Adams,  Vol.  2,  369,  note. 
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therefore  that  a  precedent  ought  to  be  established  now ; 
and  that  it  would  be  a  great  injustice  if  a  little  Colony 
should  have  the  same  weight  in  the  councils  of  America 
as  a  great  one/'  Government,  he  said,  was  dissolved. 
**  Fleets  and  armies  and  the  present  state  of  things  show 
that  government  is  dissolved.  We  are  in  a  state  of  nature. 
.  .  .  The  distinctions  between  Virginians,  Pennsylvan- 
ians,  New  Yorkers,  and  New  Englanders  are  no  more.  I 
am  not  a  Virginian,  but  an  American.  Slaves  are  to  be 
thrown  out  of  the  question,  and  if  the  freemen  can  be 
represented  according  to  their  numbers,  I  am  satisfied." 

Mr.  Sullivan,  of  New  Hampshire,  replied,  "that  a  little 
Colony  had  its  all  at  stake  as  well  as  a  great  one;  that 
the  question  was  one  of  great  importance.  If  they  voted 
by  Colonies,  the  method  would  be  liable  to  create  inequal- 
ity and  injustice,  for  five  small  Colonies,  with  one  hun- 
dred thousand  people  in  each,  may  outvote  four  large 
ones,  each  of  which  has  five  hundred  thousand  inhabitants. 
If  we  vote  by  poll,  some  Colonies  have  more  than  their 
proportion  of  members,  and  others  less.  If  we  vote  by 
interests,  it  will  be  attended  with  insuperable  difficulties 
to  ascertain  the  true  importance  of  each  Colony." 

Mr.  Lynch  thought  **that  property  should  be  considered, 
and  that  it  ought  to  be  a  compound  of  numbers  and  prop- 
erty that  should  determine  the  weight  of  the  Colonies." 

Mr.  Rutledge  said,  ''We  have  no  legal  authority;  and 
obedience  to  our  determinations  will  only  follow  the  rea- 
sonableness, the  apparent  utility  and  necessity  of  the  meas- 
ures adopted.  Our  constituents  are  bound  only  in  honor 
to  observe  our  determinations."" 

The  principal  work  accomplished  by  the  Congress^*  was 
the  adoption  of  a  Declaration  of  Rights;  an  address 
to  the  people  of  Great  Britain ;  an  address  to  the  King,  and 
an  address  to  the  inhabitants  of  the  Colonies. 

The  address  to  the  people  of  Great  Britain  declared, 
among  other  things: 

18  Life  and  Writings  of  John  Adams,  Vol.  2,  366-368. 

14  The  mode  of  voting  in  this  Congress  was  that  each  Colony  should 
have  one  voice;  but  as  this  was  objected  to  as  unequal,  an  entry 
was  made  on  the  Journals  to  prevent  its  being  drawn  into  precedent 
in  the  future.    Life  and  Works  of  John  Adams,  Vol.  2,  368,  note. 

See  Appendix  No.  1,  Declaration  of  Rights. 
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"That  from  the  first  day  of  Decemher  next,  we  will 
not  import  into  British  America,  from  Great  Britain  or 
Ireland,  any  goods,  wares,  or  merchandise  whatsoever,  or 
from  any  other  place  any  such  goods,  wares,  or  merchan- 
dise, as  shall  have  been  exported  from  Great  Britain,  or 
Ireland;  nor  will  we,  after  that  day,  import  any  East 
India  tea  from  any  part  of  the  world;  nor  any  molasses, 
syrups,  paneles,  coffee,  or  pimento,  from  the  British  Plan- 
tations, or  from  Dominica ;  nor  wines  from  Madeira,  or  the 
Western  Islands;  nor  foreign  indigo. 

**We  will  neither  import  nor  purchase  any  Slave 
imported  after  the  first  day  of  December  next ;  after  which 
time  we  will  wholly  discontinue  the  Slave  Trade,  and  will 
neither  be  concerned  in  it  ourselves,  nor  will  we  hire  our 
vessels,  nor  sell  our  commodities,  or  manufactures  to 
those  who  are  concerned  in  it. 

**As  a  non-consumption  agreement,  strictly  adhered 
to,  will  be  an  effectual  security  for  the  observation  of  the 
non-importation,  we,  as  above,  solemnly  agree,  and  asso- 
ciate, that  from  this  day  we  will  not  purchase  or  use 
any  tea  imported  on  account  of  the  East  India  company^ 
or  any  on  which  a  duty  hath  been  or  shall  be  paid;  and 
from  and  after  the  first  day  of  March  next,  we  will  not 
purchase  or  use  any  East  India  Tea  whatever;  nor  will 
we,  nor  shall  any  person  for  or  under  us  purchase  or  use 
any  of  those  goods,  wares,  or  merchandise  we  have  agreed 
not  to  import,  which  we  shall  know,  or  have  cause  to  sus- 
pect, were  imported  after  the  first  day  of  December,  except 
such  as  come  under  the  rules  and  diirections  of  the  tenth 
article  hereafter  mentioned.    .    .    . 

**And  we  further  agree  and  resolve^*^  that  we  will  have 
no  trade,  commerce,  dealings,  or  intercourse  whatsoever 

10 Mr.  Jefferson  said  of  this  report:  ''When  the  address  to  the 
people  of  England  was  reported,  Congress  heard  it  with  utter  amaze- 
ment. It  was  miserably  written  and  good  for  nothing.  At  length 
Governor  Livingston,  of  New  Jersey,  ventured  to  break  silence.  After 
complimenting  the  author,  he  said  he  thought  some  other  ideas  might 
be  usefully  added  to  his  draft  of  the  address.  Some  such  paper  had 
been  for  a  considerable  time  contemplated,  and  he  believed  a  friend 
of  his  had  tried  his  hand  in  the  composition  of  one.  He  thought  if 
the  subject  were  again  committed,  some  improvement  in  the  present 
draft  might  be  made.  It  was  accordingly  recommitted,  and  the  ad- 
dress which  had  been  alluded  to  by  Governor  Livingston,  and  which 
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with  any  Colony  or  province  in  North  America,  which 
shall  not  accede  to  or  which  shall  hereafter  violate  this 
Association,  but  will  hold  them  as  unworthy  of  the  rights 
of  freemen,  and  as  inimical  to  the  liberties  of  this  coun- 
try. "^« 

The  address  to  the  King  closed  with  this  petition:  ''Per- 
mit us,  then,  most  gracious  sovereign,  in  the  name  of  all 
your  faithful  people  in  America,  with  the  utmost  humility, 
to  implore  you,  for  the  honor  of  Almighty  God,  whose 
pure  religion  our  enemies  are  undermining;  for  your  glory, 
which  can  be  advanced  only  by  rendering  your  subjects 
happy,  and  keeping  them  united;  for  the  interests  of 
your  family  depending  on  an  adherence  to  the  principles 
that  enthroned  it;  for  the  safety  and  welfare  of  your 
kingdoms  and  dominions,  threatened  with  almost  un- 
avoidable dangers  and  distresses,  that  your  Majesty,  as 
the  loving  father  of  your  whole  people,  connected  by  the 
same  bonds  of  law,  loyalty,  faith,  and  blood,  though 
dwelling  in  various  countries,  will  not  suffer  the  tran- 
scendent relation  formed  by  these  ties  to  be  farther  vio- 
lated, in  uncertain  expectation  of  effects,  that,  if  attained, 
never  can  compensate  for  the  calamities  through  which 
they  must  be  gained. 

**We,  therefore,  most  earnestly  beseech  your  Majesty, 
that  your  royal  authority  and  interposition  may  be  used 
for  our  relief,  and  that  a  gracious  answer  may  be  given 
to  this  petition. 

'*That  your  Majesty  may  enjoy  every  felicity  through  a 
long  and  glorious  reign,  over  loyal  and  happy  subjects, 
and  that  your  descendants  may  inherit  your  prosperity 

was  written  by  John  Jay,  was  reported  by  the  Committee  and  adopted 
as  it  now  appears. 

"It  is,  in  my  opinion,  one  of  the  very  best  State  papers  which  the 
Revolution  produced."     Ford's  Jefferson,  Vol.  10,  330,  331. 

Mr.  Jefferson's  statement  with  reference  to  the  manner  in  which 
Mr.  Lee's  report  was  received  would  imply  that  he  was  present  when 
the  report  was  made.  He  may  have  been,  but  not  as  a  member  of 
Congress,  for  he  was  not  elected  to  Congress  until  the  following  year, 
and  as  the  body  sat  with  closed  doors  it  is  somewhat  difficult  to  under- 
stand how  he  could  have  heard  the  report. 

10  1  Journal  of  Congress,  23,  24,  25, 
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and  dominions  till  time  shall  be  no  more/^  is  and  always 
will  be  our  sincere  and  fervent  prayer.  "*• 

The  address  to  the  inhabitants  of  the  Colonies  after  re- 
viewing their  general  relation  to  Great  Britain,  closed 
with  this  admonitory  language:  "Motives  thus  cogent, 
arising  from  the  emergency  of  your  unhappy  condition, 
must  excite  your  utmost  diligence  and  zeal,  to  give  all 
possible  strength  and  energy  to  the  pacific  measures  cal- 
culated for  your  relief.  But  we  think  ourselves  bound  in 
duty,  to  observe  to  you,  that  the  schemes  agitated  against 
these  Colonies,  have  been  so  conducted,  as  to  render  it 
prudent,  that  you  should  extend  your  views  to  mournful 
events,  and  be,  in  all  respects,  prepared  for  every  contin- 
gency. Above  all  things,  we  earnestly  entreat  you,  with 
devotion  of  spirit,  penitence  of  heart,  and  amendment  of 
life,  to  humble  yourselves  and  implore  the  favor  of  Al- 
mighty God;  and  we  fervently  beseech  His  divine  good- 
ness, to  take  you  into  His  graciou«L  protection."^* 

After  being  in  session  from  the  5th  of  September  to  the 
26th  of  October,  the  Congress  adjourned  and  passed  into 
history  as  the  ** First  Continental  Congress."  Though 
called  without  authority  and  unauthorized  to  adopt  any 
particular  policy,  it  had  produced  a  profound  impression 
upon  the  Colonies,  and  upon  Great  Britain.  Before  adjourn- 
ing Congress  adopted  a  resolution,  **That  another  Congress 
should  be  held  on  the  10th  of  May,  1775,  unless  the  redress 
of  grievances,  which  we  have  desired,  be  obtained  before 
that  time."*^ 

The  addresses  which  the  Congress  issued  were  pre- 
pared  with   great   skill   and  ability,   and   ranked   among 

^f  1  Journal  of  Ck>ngres8,  49. 

18  Mr.  Adams  has  left  the  following  account  concerning  this  ad- 
dress: "On  the  first  day  of  the  month,  R.  H.  Lee,  J.  Adams,  T. 
Johnson,  Patricic  Henry,  and  Mr.  J.  Rutledge,  were  appointed  a  com- 
mittee to  prepare  an  address  to  his  Majesty. 

"The  history  of  the  action  of  this  committee  is  little  known.  The 
fact  seems  well  established  that  the  first  report  was  drawn  up  by  Mr. 
Lee,  that  it  did  not  satisfy  the  Assembly,  who  recommitted  it  on  the 
2l8t  of  October,  at  the  same  time  adding  Mr.  Dickinson,  who  had 
taken  his  seat  on  the  17th,  to  the  committee.  They  reported  three 
days  later,  the  paper  which  has  ever  since  been  ascribed  to  Mr.  Dick- 
inson."   Life  and  Works  of  John  Adams,  VoL  2,  396,  note. 

i>  1  Journal  of  Congress,  38. 

30  1  Journal  of  Congress,  39. 
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the  highest  order  of  State  papers  for  comprehensiveness, 
dignity,  and  directness  of  expression.  Lord  Chatham  said 
of  this  Congress  in  his  great  speech  in  the  House  of  Lords : 
*'For  genuine  sagacity,  for  singular  moderation,  for  solid 
wisdom,  manly  spirit,  sublime  sentiments,  and  simplicity 
of  language,  for  everything  respectable,  and  honorable,  the 
Congress  of  Philadelphia,  shine  unrivalled.  This  wise  peo- 
ple speak  out.  They  do  not  hold  the  language  of  slaves; 
they  tell  you  what  they  mean.  They  do  not  ask  you  to 
repeal  your  laws,  as  a  favor.  They  claim  it,  as  a  right — 
they  demand  it."" 

Daniel  Webster  was  so  greatly  impressed  with  the  ex- 
cellence of  the  papers  issued  by  this  Congress  that  he 
''advised  young  men  who  desired  to  breathe  in  the  spirit 
of  their  Revolutionary  ancestors,  who  desired  that  every 
pulsation  of  their  hearts  and  every  aspiration  of  their  am- 
bition should  be  American,  to  master  the  contents  of  these 
immortal  papers,  and. become  imbued  with  their  senti- 
ments." Chancellor  Kent,  referring  to  this  Congress, 
said,  ''It  laid  the  foundations  of  our  independence  and 
permanent  glory."" 

Mr.  Galloway,  a  delegate  to  the  Congress  from  Penn- 
sylvania, proposed  to  the  Congress  "a  plan  of  accommoda- 
tion and  union"  between  the  Colonies  and  Great  Britain. 
The  distinguishing  characteristics  of  this  plan  were,  that 
a  British  and  American  legislature  be  established  which 
should  regulate  all  the  general  affairs  of  the  American 
Colonies,  but  each  Colony  should  retain  the  power  of  reg- 
ulating its  own  internal  affairs.  The  General  Government 
to  be  administered  by  a  President  General,  to  be  appointed 
by  the  Crown  and  by  a  Grand  Council,  which  should  be 
chosen  by  the  several  Colonies  in  proportion  to  their  wealth 
and  population.  The  President  General  to  hold  his  oflBce 
at  the  pleasure  of  the  Crown  and  to  possess  the  power  of 
vetoing  the  acts  of  the  Grand  Council.  The  President 
General  was  also,  with  the  advice  and  consent  of  the 
Grand  Council,  to  have  and  exercise  all  "Legislative  rights, 
powers,  and  authorities,  necessary  for  regulating  and  ad- 
ministering all  the  general  police  and  affairs  of  the  Colo- 
si  1  Pitkin's  U.  S.  HiBtoiy,  809. 
S2  1  Kent,  209. 
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nies,  in  which  Great  Britain  and  the  Colonies,  or  any  of 
them,  the  Colonies  in  general,  or  more  than  one  Colony 
were,  in  any  measure,  concerned,  as  well  civil  and  crim- 
inal, as  commercial. 

**That  the  president  general  and  grand  council  should 
be  an  inferior  and  distinct  branch  of  the  British  legislature, 
united  and  incorporated  with  it,  for  the '  aforesaid  general 
purposes,  and  that  any  of  the  general  regulations  might 
originate,  be  formed  and  digested,  either  in  the  parliament 
of  Great  Britain  or  in  the  grand  council;  and  when  pre- 
pared be  transmitted  to  the  other  for  their  approbation 
or  dissent,  and  that  the  assent  of  both  should  be  requisite 
to  the  validity  of  all  such  general  acts  or  statutes."^* 

This  plan  was  discussed  at  length  but  finally  postponed 
by  a  majority  of  one  vote  and  was  never  again  taken  up 
for  consideration.  In  some  respects  the  plan  foreshadowed 
some  of  the  provisions  ^f  the  Federal  Constitution.  The 
suggestion  that  the  President  General  should  have  a  veto- 
ing power  corresponds  with  the  power  as  conferred  upon 
the  President  of  the  United  States,  and  the  Grand  Council, 
which  was  to  have  been  chosen  by  the  several  Colonies  in 
proportion  to  their  wealth  and  population,  had  some  feat- 
ures of  resemblance  to  the  lower  branch  of  Congress." 

The  address  issued  to  the  King  was  not  received  with 
favor  by  him  or  by  Parliament.  The  session  of  that  body 
began  on  the  29th  of  November,  and  the  King  in  the  ad- 
dress delivered  from  the  throne  manifested  a  purpose  to 
continue  his  policy  toward  the  Colonies  and  to  compel 
them  to  submit  to  his  arbitrary  measures  and  demands. 
He  especially  called  attention  to  the  situation  of  the 
Colony  of  Massachusetts,  where,  he  said,  resistance  to  the 
laws  had  occurred  and  that  such  conduct  had  been  en- 
couraged by  other  Colonies. 
Second  Golonial  Gongress. — The  Second  Colonial  Con- 
as  1  Pitkin's  U.  S.  History,  300. 

«*Mr.  Galloway  subsequently  joined  the  King's  army  and  went  to 
England,  where,  in  1780,  he  published  his  Historical  and  Political  Re- 
flections on  the  rise  and  progress  of  the  American  Rebellion,"  in  which 
he  said  of  Mr.  Samuel  Adams,  "He  eats  little,  drinks  little,  sleeps 
little,  thinks  much,  and  is  most  indefatigable  in  the  pursuit  of  his 
object.  It  was  this  man,  who,  by  his  superior  application,  managed, 
at  once,  the  factions  in  Gongress,  at  Philadelphia,  and  the  factions  of 
New  England."    1  Pitkin's  History  of  the  United  States,  301. 
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gress  met  at  Philadelphia  on  the  10th  of  May,  1775.  The 
rule  which  had  been  adopted  in  the  former  Congress,  that 
each  Colony  should  have  one  vote  on  each  subject  brought 
before  it,  was  continued.  It  had  been  hoped  that  the  ad- 
dresses which  the  first  congress  transmitted  to  his  Majesty 
and  to  the  people  of  Great  Britain  would  produce  a  more 
harmonious  feeling  between  the  King  and  his  subjects  in 
the  American  Colonies  than  then  existed,  but  .this  hope 
vanished,  and  when  the  second  Congress  met  it  was  under 
the  shadow  of  war,  for  blood  had  already  run  at  Lexing- 
ton and  armed  troops  of  the  King  were  parading  the 
streets  of  Colonial  towns.  Under  such  circumstances  Con- 
gress was  compelled  to  turn  its  attention  to  the  prepara- 
tion for  conflict.  In  a  month  after  its  meeting  Congress 
elected  George  Washington,  who  was  one  of  its  members, 
Commander-in-Chief  of  the  Continental  Armies,  provided 
for  raising  troops  and  created  military  departments.  It  is- 
sued an  address  to  the  inhabitants  of  Great  Britain  entitled 
**A  Declaration  by  the  Representatives  of  the  United 
Colonies  of  North  America,  now  met  in  Congress  at  Phila- 
delphia, setting  forth  the  causes  and  necessity  of  their 
taking  up  arms,"  and  two  days  later  addi^sed  a  petition 
to  the  King.  It  established  rules  for  the  government  of 
the  navy,  authorized  the  emission  of  bills  of  credit,  and 
provided  for  the  establishment  of  a  treasury  department. 
It  also  prohibited  the  importation  of  slaves  and  favored 
the  exportation  and  importation  of  goods  between  such 
countries  as  were  not  subject  to  Great  Britain.*'  One  of 
its  most  important  acts  was  the  recommendation  to  the 
respective  ''Assemblies  and  Conventions  of  the  United 
Colonies,  where  no  government  sufficient  to  the  exigencies 
of  their  affairs  has  been  established,  to  adopt  such  govern- 
ment as  shall,  in  the  opinion  of  the  representatives  of  the 
people,  best  conduce  to  the  happiness  and  safety  of  their 
constituents  in  particular,  and  America  in  general.  ""• 

It  also  organized  a  postoffice  department,  and  on  the 
26th  of  July  chose  Benjamin  Franklin  Postmaster  Gen- 
eral; and  authorized  him  to  appoint,  a  line  of  posts  from 
Falmouth,  in  New  England,  to  Savannah,  in  Georgia,  with 


26  1  Story  on  Constitution,  148. 
28  1  Journal  of  Congress,  339. 
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as  many  cross-posts  as  he  should  think  fit.^^  This  was 
the  beginning  of  the  postal  system  in  the  United  States. 
On  the  l5th  of  May,  1776,  the  first  movement  was  taken 
towards  a  formal  declaration  of  separation.  On  that  day 
the  Virginia  Assembly  instructed  the  delegates  from  that 
Colony  to  propose  to  Congress  a  declaration  of  indepen- 
dence from  Great  Britain,  and  in  obedience  to  this  in-^ 
struetion  the  delegates  agreed  to  make  such  motion.  Bich- 
ard  Henry  Lee,  \>emg  the  oldest  member  of  such  delega- 
tion, was  requested  by  the  other  members  to  introduce 
the  motion  in  Congress.  He  willingly  complied  with  the 
suggestion,  and  on  the  7th  of  June,  1776,  introduced  the 
motion.  The  Journal  of  Congress  for  that  day  shows  the 
following  proceedings  in  reference  to  the  resolutions: 
**  Certain  resolutions  respecting  independency  being  moved 
and  seconded.  Resolved,  TBat  the  consideration  of  them  be 
deferred  till  tomorrow  morning,  and  that  the  members 
be  enjoined  to  attend  punctually  at  ten  o'clock,  in  order 
to  take  the  same  into  their  consideration."^®  The  follow- 
ing day  the  resolutions  respecting  ** independency"  were  re- 
ferred to  the  Qpmmittee  of  the  whole  Congress  and  were 
considered  by  that  committee.  On  the  10th  of  June  it 
was  moved  that  a  committee  be  appointed  to  prepare  a 
declaration  of  independence,'*  and  on  the  following  day*® 

*T  1  Journal  of  Congress,  124. 

2s  1  Journal  of  Congress,  368. 

29  1  Journals  of  Congress,  368. 

so  The  history  of  the  Declaration  of  Independence  constitutes  such 
an  important  and  interesting  chapter  in  the  progress  of  liberty  in 
the  United  States  that  it  is  considered  appropriate  to  insert  at  length 
what  occurred  in  the  Congress  in  connection  with  its  preparation  and 
adoption  by  that  body.  John  Adams,  who  was  a  member  of  the  Com- 
mittee to  prepare  the  Declaration,  has  left  a  full  account  of  this  sub- 
ject, which  is  here  given:  "The  committee  of  independence  were 
Thomas  Jefferson,  John  Adams,  Benjamin  Franklin,  Roger  Sherman 
and  Robert  R.  Livingston.  Mr.  Jefferson  had  been  now  about  a  year 
a  member  of  Congress,  but  had  attended  his  duty  in  the  house  a  very 
small  part  of  the  time,  and,  when  there,  had  never  spoken  in  public. 
During  the  whole  time  I  sat  with  him  in  Congress,  I  never  heard  him 
utter  three  sentences  together.  It  will  naturally  be  inquired  how  it 
happened  that  he  was  appointed  on  a  committee  of  such  importance. 
There  were  more  reasons  than  one.  Mr.  Jefferson  had  the  reputation 
of  a  masterly  pen ;  he  had  been  chosen  a .  delegate  in  Virginia,  in 
consequence  of  a  very  handsome  public  paper  which  he  had  written 
for  the  House  of  Burgesses,  which  had  given  him  the  character  of  a 
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the   following  committee  was  appointed:     Mr.  Jefferson, 

fine  writer.  Another  reason  was  that  Mr.  Richard  Henry  Lee  was 
not  beloved  by  the  most  of  his  colleagues  from  Virginia,  and  Mr. 
Jefferson  was  set  up  to  rival  and  supplant  him.  This  could  be  done 
only  by  the  pen,  for  Mr.  Jefferson  could  stand  no  competition  with 
him  or  anyone  else  in  elocution  and  public  debate. 

''Here  I  will  interrupt  the  narration  for  a  moment  to  observe  that, 
from  all  I  have  read  from  the  history  of  Greece  and  Rome,  England 
and  France,  and  all  I  have  observed  at  home  and  abroad,  eloquence  in 
public  assemblies  is  not  the  surest  road  to  fame  or  preferment,  at 
least,  imless  it  be  used  with  caution,  very  rarely,  and  with  great  re- 
serve. The  examples  of  Washington,  Franklin  and  Jefferson,  are 
enough  to  show  that  silence  and  reserve  in  public  are  more  efficacious 
than  argumentation  or  oratory.  A  public  speaker  who  inserts  him- 
self, or  is  urged  by  others,  into  the  conduct  of  affairs,  by  daily  exer- 
tions to  justify  his  measures,  and  answer  the  objections  of  opponents, 
makes  himself  too  familiar  with,  the  public,  and  unavoidably  makes 
himself  enemies.  Few  persons  can  bear  to  be  outdone  in  reasoning 
or  declamation  or  wit  or  sarcasm  or  repartee  or  satire,  and  all  these 
things  are  very  apt  to  grow  out  of  public  debate.  In  this  way,  in  a 
course  of  years,  a  nation  becomes  full  of  a  man's  enemies,  or  at  least, 
of  such  as  have  been  galled  in  some  controversy,  and  take  a  secret 
pleasure  in  assisting  to  humble  and  mortify  him.  So  much  for  this 
digression.    We  will  now  return  to  our  memoirs. 

"The  committee  had  several  meetings,  in  which  were  proposed  the 
articles  of  which  the  declaration  was  to  consist,  and  minutes  made  of 
them.  The  committee  then  .appointed  Mr.  Jefferson  and  me  to  draw 
them  up  in  form,  and  clothe  them  in  a  proper  dress.  The  subcommittee 
met,  and  considered  the  minutes,  making  such  observations  on  them  as 
then  occurred,  when  Mr.  Jefferson  desired  me  to  take  them  to  my 
lodgings,  and  make  the  draught.  This  I  declined  and  gave  several 
reasons  for  declining.  1.  That  he  was  a  Virginian,  and  I  a  Massa- 
chusettensian.  2.  That  he  was  a  southern  man,  and  I  a  northern  one. 
3.  That  I  had  been  so  obnoxious  for  my  early  and  constant  zeal  in 
promoting  the  measure,  that  any  draught  of  mine  would  undergo  a 
more  severe  scrutiny  and  criticism  in  Congress,  than  one  of  his  com- 
position. 4.  and  lastly,  and  that  would  be  reason  enough  if  there 
were  no  other,  I  had  a  great  opinion  of  the  elegance  of  his  pen,  and 
none  at  all  of  my  own.  I  therefore  insisted  that  no  hesitation  should 
be  made  on  his  part.  He  accordingly  took  the  minutes,  and  in  a  day 
or  two  produced  to  me  his  draught.  Whether  I  made  or  suggested 
any  correction,  I  remember  not.  The  report  was  made  to  the  committee 
of  five,  by  them  examined,  but  whether  altered  or  corrected  in  anything, 
I  can  not  recollect.  But,  in  substance  at  least,  it  was  reported  to 
Congress,  where,  after  a  severe  criticism,  and  striking  out  several  of 
the  most  oratorical  paragraphs,  it  was  adopted  on  the  fourth  of 
July,  1776,  and  published  to  the  world."  Life  and  Works  of  John 
Adams,  Vol.  2,  510-615. 

In  addition  to  this  Mr.  Adams,  on  the  6tli  of  August,  1822,  wrote 
Timothy  Pickering  on  this  subject:    "You  inquire  why  so  young  a  man 
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Mr.  John  Adams,  Mr.  Franklin,  Mr.  Sherman,  and  Mr. 

• 

as  Mr.  Jefferson  was  placed  at  the  head  of  the  Committee  for  preparing 
a  Declaration  of  Independence?  I  answer:  It  was  the  Fraxikfort  ad- 
vice, to  place  Virginia  at  the  head  of  everything.  Mr.  Richard  Henry 
Lee  might  be  gone  to  Virginia,  to  his  sick  family,  for  aught  I  know, 
but  that  was  not  the  reason  of  Mr.  Jefiferson's  appointment.  There  were 
three  committees  appointed  at  the  same  time.  One  for  the  Declaration  of 
Independence,  another  for  preparing  articles  of  Confederation,  and  an- 
other for  preparing  a  treaty  to  be  proposed  to  France.  Mr.  Lee  was 
chosen  for  the  Committee  of  Confederation,  and  it  was  not  thought  con- 
venient that  the  same  person  should  be  upon  both.  Mr.  Jefferson  came 
into  Congress  in  June,  1775,  and  brought  with  him  a  reputation  for 
literature,  science  and  a  happy  talent  of  composition.  Writings  of  his 
were  handed  about,  remarkable  for  the  peculiar  felicity  of  expression. 
Though  a  silent  member  in  Congress,  he  was  so  prompt,  frank,  explicit 
and  decisive  upon  committees  and  in  conversation,  not  even  Samuel 
Adams  was  more  so,  that  he  soon  seized  upon  my  heart;  and  upon  this 
occasion  I  gave  him  my  vote,  and  did  all  in  my  power  to  procure  the 
votes  of  others.  I  think  he  had  one  more  vote  than  any  other,  and  that 
placed  him  at  the  head  of  the  committee.  I  had  the  next  highest  number, 
and  that  placed  me  the  second.  The  committee  met,  discussed  the  sub- 
ject, and  then  appointed  Mr.  Jefferson  and  me  to  make  the  draught, 
I  suppose  because  we  were  the  two  first  on  the  list. 

"Tlie  subcommittee  met.  Jefferson  proposed  to  me  to  make  the 
draught.  I  said,  'I  will  not.'  *You  shall  do  it.'  'Oh!  no.'  *Why 
will  you  notr  TTou  ought  to  do  it.'  'I  will  not.'  'Why?'  TRea- 
ons  enough.'  'What  can  be  your  reasons?'  'Reason  first — You  are 
a  Virginian,  and  a  Virginian  ought  to  appear  at  the  head  of  this 
business.  Reason  second — I  am  obnoxious,  suspected  and  unpopular. 
You  are  very  much  otherwise.  Reason  third — ^You  can  write  ten  times 
better  than  I  can.'  'Well,'  said  Jefferson,  'if  you  are  decided,  I 
will  do  as  well  as  I  can.'  'Very  well.  When  you  have  drawn  it  up, 
we  will  have  a  meeting.' 

"A  meeting  we  accordingly  had,  and  coimed  the  paper  ovsr.  I  was 
delighted  with  its  high  tone  and  fiights  of  oratory  with  which  it 
abounded,  especially  that  concerning  negro  slavery,  which,  though  I 
knew  his  southern  brethren  would  never  suffer  to  pass  in  Congress, 
I  certainly  never  would  oppose.  There  were  other  expressions  which 
I  would  not  have  inserted,  if  I  had  drawn  it  up,  particularly  that 
which  called  the  King  tyrant.  I  thought  this  too  personal;  for  I 
never  believed  George  to  be  a  tyrant  in  disposition  and  in  nature;  I 
always  believed  him  to  be  deceived  by  his  courtiers  on  both  sides  of 
the  Atlantic,  and  in  his  official  capacity  only,  cruel.  I  thought  the 
expression  too  passionate,  and  too  much  like  scolding,  for  so  grave 
and  solemn  a  document;  but  as  Franklin  and  Sherman  were  to  inspect 
it  afterwards,  I  thought  it  would  not  become  me  to  strike  it  out.  I' 
consented  to  report  it,  and  do  not  now  remember  that  I  made  or  sug- 
gested a  single  alteration. 

"We  reported  it  to  the  committee  of  five.  It  was  read,  and  I  do 
not   remember   that   Franklin    or   Sherman   criticized   anything,     ^e 
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B.  B.  Livingston.'^     On  the  28th  of  June,  the  committee 

were  all  in  haste.  Congress  was  impatient,  and  the  instrument  was 
reported,  as  I  believe,  in  Jefferson's  handwriting,  as  he  first  drew  it. 
Congress  cut  off  about  a  quarter  of  it,  as  I  expected  they  would; 
but  they  obliterated  some  of  the  best  of  it,  and  left  all  that  was  ex- 
ceptionable, if  anything  in  it  was.  I  have  long  wondered  that  the 
original  draught  has  not  been  published.  I  suppose  the  reason  is, 
the  vehement  philippic  against  negro  slavery. 

"As  you  justly  observe,  there  is  not  an  idea  in  it  but  what  had  been 
hackneyed  in  Congress  for  two  years  before.  The  substance  of  it  is 
contained  in  the  declaration  of  rights  and  the  violation  of  those  rights, 
in  the  Journals  of  Congress,  in  1774.  Indeed,  the  essence  of  it  is 
contained  in  a  pamphlet,  voted  and  printed  by  the  town  of  Boston, 
before  the  first  Congress  met,  composed  by  James  Otis,  as  I  suppose, 
in  one  of  his  lucid  intervals,  and  pruned  and  polished  by  Samuel 
Adams."    Life  and  Works  of  John  Adams,  Vol.  2,  513-514. 

Mr.  Jefferson,  however,  has  left  a  record  somewhat  different  from 
that  of  Mr.  Adams.  On  the  30th  of  August,  1823,  he  wrote  Mr.  Madi- 
son on  the  subject  of  the  Declaration  of  Independence  as  follows: 
"You  have  doubtless  seen  Timothy  Pickering's  fourth  of  July  observa- 
tions on  the  Declaration  of  Independence.  If  his  principles  and  preju- 
dices, personal  and  political,  gave  us  no  reason  to  doubt  whether  he 
had  truly  quoted  the  information  he  alleges  to  have  received  from  Mr. 
Adams,  I  should  then  say,  that  in  some  of  the  particulars,  Mr.  Adams' 
memory  has  led  him  into  unquestionable  error.  At  the  age  of  eighty- 
eight,  and  forty-seven  years  after  the  transactions  of  Independence, 
this  is  not  wonderful.  Nor  should  I,  at  the  age  of  eighty,  on  the 
small  advantage  of  that  difference  only,  venture  to  oppose  my  memory 
to  his,  were  it  not  supported  by  written  notes,  taken  by  myself  at 
the  moment  and  on  the  spot.  He  says,  The  committee  of  five,  to  wit, 
Dr.  Franklin,  Sherman,  Livingston,  and  ourselves,  met,  discussed  the 
subject,  and  then  appointed  him  and  myself  to  make  the  draught; 
that  we,  as  a  subcommittee,  met,  and*  after  the  urgencies  of  each  on  the 
other,  I  consented  to  undertake  the  task;  that  the  draught  being  made, 
we,  the  subcommittee,  met  and  conned  the  paper  over,  and  he  does 
not  remember  that  he  made  or  suggested  a  single  alteration.'  Now 
these  details  are  quite  incorrect.  The  committee  of  five  met;  no  such 
thing  as  a  subcommittee  was  proposed,  but  they  unanimously  pressed 
on  myself  alone  to  undertake  the  draught.  I  consented;  I  drew  it; 
but  before  I  reported  it  to  the  committee,  I  communicated  it  separately 
to  Dr.  Franklin  and  Mr.  Adams,  requesting  their  corrections,  because 
they  were  the  two  members  of  whose  judgments  and  amendments  I 
wished  most  to  have  the  benefit,  before  presenting  it  to  the  committee; 
and  you  have  seen  the  original  paper  now  in  my  hands,  with  the  cor- 
rections of  Dr.  Franklin  and  Mr.  Adams  interlined  in  their  own  hand- 
writings. Their  alterations  were  two  or  three  only,  and  merely  verbal. 
I  then  wrote  a  fair  copy,  reported  it  to  the  committee,  and  from  them 
unaltered,  to  Congress.    This  personal  conununication  and  consultation 
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reported  to  Congress  and  the  draft  of  such  declaration  was 

with  Mr.  Adams,  he  has  misrememhered  into  the  actings  of  a  subcom- 
mittee. Pickering's  observations,  and  Mr.  Adams'  in  addition,  'that 
it  contained  no  new  ideas,  that  it  is  a  common  place  compilation,  i^s 
sentiments  hackneyed  in  Congress  for  two  years  before,  and  its  essence  , 
contained  in  Otis'  pamphlet,'  may  all  be  true.  Of  that  I  am  not  to 
be  the  judge.  Richard  Henry  Lee  *chai^ed  it  as  copied  from  Locke's 
treatise  on  government.  Otis'  pamphlet  I  never  saw,  and  whether  I 
had  gathered  my  ideas  from  reading  or  reflection  I  do  not  know.  I 
know  only  that  I  turned  to  neither  book  nor  pamphlet  while  writing 
it.  I  did  not  consider  it  as  any  part  of  my  charge  to  invent  new  ideas 
altogether,  and  to  offer  no  sentiment  which  had  ever  been  expressed 
before.  Had  Mr.  Adams  been  so  restrained,  Congress  would  have  lost 
the  beueflt  of  his  bold  and  impressive  advocations  of  the  rights  of 
Kevolution.  For  no  man's  confident  and  fervid  addresses,  more  than 
Mr.  Adams',  encouraged  and  supported  us  through  the  difficulties  sur- 
rounding us,  which,  like  the  ceaseless  action  of  gravity  weighed  on  us 
by  day  and  by  night.  Yet,  on  the  same  ground,  we  may  ask  what  of 
these  elevated  thoughts  was  new,  or  can  be  affirmed  never  before  to 
have  entered  the  conceptions  of  man? 

"Whether,  also,  the  sentiments  of  Independence,  and  the  reasons  for 
declaring  it,  which  make  so  great  a  portion  of  the  instrument,  had 
been  hackneyed  in  Congress  for  two  years  before  the  4th  of  July,  '76, 
or  this  dictum  also  of  Mr.  Adams  be  another  slip  of  memory,  let 
history  say.  This  however,  I  will  say  for  Mr.  Adams,  that  he  sup- 
ported the  Declaration  with  zeal  and  ability,  fighting  fearlessly  for 
every  word  of  it.  As  to  myself,  I  thought  it  a  duty  to  be,  on  that 
occasion,  a  passive  auditor  of  the  opinions  of  others,  more  impartial* 
judges  than  I  could  be,  of  its  merits  or  demerits.  During  the  de- 
bate I  was  sitting  by  Dr.  Franklin,  and  he  observed  that  I  was  writh- 
ing a  little  under  the  acrimonious  criticisms  on  some  of  its  parts; 
and  it  was  on  that  occasion,  that  by  way  of  comfort,  he  told  me  the 
story  of  Judge  Thompson,  the  hatter,  and  his  new  sign. 

"Timothy  thinks  the  instrument  the  better  for  having  a  fourth  of 
it  expunged.  He  would  have  thought  it  still  better  had  the  other 
three-fourths  gone  out  also,  all  but  the  single  sentiment  (the  only  one 
he  approves),  which  recommends  friendship  to  his  dear  Kngland, 
whenever  she  is  willing  to  be  at  peace  with  us.  His  insinuations  are, 
that  although  'the  high  tone  of  the  instrument  was  in  unison  with  the 
warm  feelings  of  the  times,  this  sentiment  of  habitual  friendship  to 
England  should  never  be  forgotten,  and  that  the  duties  it  enjoins 
should  especially  be  borne  in  mind  on  every  celebration  of  this  anni- 
versary.' In  other  words,  that  the  Declaration,  as  being  a  libel  on  the 
government  of  England,  composed  in  times  of  passion,  should  now 
be  buried  in  utter  oblivion,  to  spare  the  feelings  of  our  English  friends 
and  Angloman  fellow-citizens.  But  it  is  not  to  wound  them  that  we 
wish  to  keep  it  in  mind;  but  to  cherish  the  principles  of  the  instru- 
ment in  the  bosoms  of  our  own  citizens:  and  it  is  a  heavenly  comfort 
to  see  that  these  principles  are  yet  so  strongly  felt,  as  to  render  a 
circumstance  so  trifling  as  this  little  lapse  of  memory  of  Mr.  Adams, 
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read.*^     On  July  1  the  declaration  was  reported  to  the 

worthy  of  being  solemly  announced  and  supported  at  an  anniversary 
assemblage  of  the  nation  on  its  birthday.  In  opposition,  however,  to 
Mr.  Pickering,  I  pray  Grod  that  these  principles  may  be  eternal,  and 
close  the  prayer  with  my  afifectionate  wishes  for  yourself  of  long  life, 
health  and  happiness." 

Ford's  writings  of  Jefferson,  VoL  10,  267-69. 

Thomas  M'Kean,  a  member  of  the  first  Colonial  Congress  and  a 
signer  of  The  Declaration  of  Independence,  in  a  letter  written  January, 
1814,  gives  the  following  interesting  account  concerning  the  Declara- 
tion. > 

''On  July  1,  1776,  the  question  was  taken  in  the  committee  of  the 
whole  of  Congress,  when  Pennsylvania,  represented  by  seven  members 
then  present,  voted  against  it— four  to  three;  among  the  majority 
were  Robert  Morris  and  John  Dickinson.  Delaware  (having  only  two 
present,  namely  myself  and  Mr.  Read)  was  divided;  all  the  other 
States  voted  in  favor  of  it.  The  report  was  delayed  until  the  4th  and 
in  the  meantime  I  sent  an  express  for  Caesar  Rodney,  to  Dover,  in 
the  county  of  Kent,  in  Delaware,  at  my  private  expense,  whom  I  met 
at  the  State  House  door  on  the  4th  of  July  in  his  boots;  he  resided 
eighty  miles  from  the  city,  and  just  arrived  as  Congress  met.  The 
question  was  taken;  Delaware  voted  in  favor  of  independence;  Penn- 
sylvania (there  being  only  five  members  present,  Messrs.  Dickinson 
and  Morris  absent)  voted  also  for  it;  Messrs.  Willing  and  Humphreys 
were  against  it.  Thus  the  thirteen  States  were  unanimous  in  favor  of 
independence.  Notwithstanding  this,  in  the  printed  public  journal  of 
Congress  for  1776,  vol.  ii,  it  appears  that  the  Declaration  of  Inde- 
pendence was  declared  on  the  4th  of  July,  1776,  by  the  gentlemen 
whose  names  are  there  inserted;  whereas  no  person  signed  it  on  that 
day,  and  among  the  names  there  inserted,  one  gentleman,  namely 
George  Read,  was  not  in  favor  of  it;  and  seven  were  not  in  Congress 
on  that  day,  namely  Messrs.  Morris,  Rush,  Clymer,  Smith,  Taylor  and 
Ross,  all  of  Pennsylvania,  and  Mr.  Thornton,  of  New  Hampshire;  nor 
were  the  six  gentlemen  last  named  members  of  Congress  on  the  4th 
of  July.  The  five  for  Pennsylvania  were  appointed  delegates  by  the 
convention  of  that  State  on  the  20th  of  July,  and  Mr.  Thornton  took 
his  seat  in  Congress  for  the  first  time  on  the  4th  November,  following; 
when  the  names  of  Henry  Wisner,  of  New  York,  and  Thomas  M'Kean, 
of  Delaware,  are  not  printed  as  subscribers,  though  both  were  present 
in  Congress  on  the  4th  of  July  and  voted  for  independence. 

"Here  false  colors  are  certainly  hung  out;  there  is  culpability  some- 
where. What  I  have  heard  as  an  explanation  is  as  follows.  When 
the  declaration  was  voted,  it  was  ordered  to  be  engrossed  on  parch- 
ment and  then  signed,  and  that  a  few  days  afterwards  a  resolution  was 
entered  on  the  secrc";  journal,  that  no  person  should  have  a  seat  in 
Congress  during  that  year  until  he  should  have  signed  the  Declaration 
of  Independence.  After  the  4th  of  July  I  was  not  in  Congress  for 
several  months,  having  marched  with  a  regiment  of  associators,  as 


82  1  Journal  of  Congress,  391. 


OUTLINES  OF  THE  CONSTITUTION.  19 

Committee  of  the  Whole.  On  Jnly  2  Congress  resumed  con- 
sideration of  the  resolutions  .for  independence  reported 
from  the  Committee  of  the  Whole,  which  was  agreed  to  and 
which  was  as  follows:  **Eesolved,  That  these  united  Colo- 
nies are,  and  of  right  ought  to  be,  Free  and  Independent 
States;  that  they  are  absolved  from  all  allegiance  to  the 
British  crown,  and  that  all  political  connection  between 
them  and  the  State  of  Great  Britain  is,  and  ought  to  be,  to- 
tally dissolved.""  On  the  following  day,  July  3,  the  resolu- 
tions were  again  debated  in  the  Committee  of  the  Whole, 
and  on  Thursday,  July  4,  Congress  again  resolved  itself  in- 
to the  Committee  of  the  Whole,  to  take  into  further  consid- 
eration the  declaration.  Mr.  Harrison  stated  that  the  com- 
mittee had  agreed  to  a  declaration,  which  he  reported  and 
which  the  Congress  adopted  and  which  became  the  Dec- 
colonel,  to  support  General  Washington  until  the  flying  camp  of  ten 
thousand  men  was  completed.  When  the  associators  were  discharged 
I  returned  to  Philadelphia,  took  my  seat  in  Congress  and  signed  my 
name  to  the  Declaration  on  parchment.  This  transaction  should  he 
truly  stated  and  the  then  secret  journal  should  he  made  puhlic.  In 
the  manuscript  journal,  Mr.  Pickering,  then  secretary  of  State,  and 
myself  saw  a  printed  half  sheet  of  paper,  with  the  names  of  the  mem- 
bers afterwards  in  the  printed  journals  stitched  in.  We  examined  the 
parchment,  where  my   name   is   signed    in    my     own    handwriting." 

See  Life  and  Works  of  John  Adams,  Vol.  10,  87-89. 

Mr.  Forman,  in  his  Life  of  Jefferson,  gives  the  following  amusing 
account  of  an  incident  which  occurred  the  day  on  which  the  Declara- 
tion was  adopted  and  which  may  have  had  a  potential  influence  upon 
the  action  of  Congress:  ''The  debate  continued  for  three  days,  with 
the  prospect  at  times  of  its  being  interminable  and  fruitless.  Jefferson 
became  gloomy  and  anxious.  At  last,  in  the  afternoon  of  the  4th  of 
July,  a  comical  circumstance  brought  the  discussion  to  an  end.  Near 
the  hall  in  which  Congress  sat  was  a  livery  stable  (the  story  is  Jeffer- 
son's), from  which  on  that  afternoon  a  swarm  of  vicious  flies  issued, 
and,  entering  through  the  open  windows,  attacked  the  thinly  covered 
legs  of  the  members.  Resistance  was  made  with  handkerchiefs  and 
fans,  but  to  little  effect.  The  biting  became  unendurable,  and  the  dig- 
nified body,  goaded  to  distraction,  hurried  on  to  a  swift  and  ridiculous 
conclusion  of  the  momentous  question.  To  escape  the  flies  a  vote  was 
taken!"    Forman's  Life  of  Jefferson,  18. 

The  author  has  found  this  Incident  referred  to  by  other  biogra- 
phers and  though  neither  Adams  nor  Jefferson's  account  of  the  Dec- 
laration of  Independence  mentions  it,  yet  he  has  no  reason  to  doubt 
its  oorrectness.  It  shows  in  a  striking  way,  how  the  destiny  of  the 
republic  was  influenced  by  a  ludicrous  incident. 

>>  1  Journals  of  Congress,  392. 
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laration  of  Independence."  This  is  the  history  of  the 
great  document  as  is  shown  from  day  to  day  by  the  Jour- 
nal of  Congress.  The  same  day  a  resolution  was  adopted 
to  the  effect  that  copies  of  the  Declaration  be  sent  to 
the  several  assemblies,  conventions,  and  committees,  to 
councils  of  safety,  and  to  the  several  commanding  officers 
of  the  Continental  troops,  that  it  should  be  proclaimed  in 
each  of  the  United  States  and  at  the  head  of  the  army." 
During  the  debate  in  the  Committee  of  the  Whole  much 
opposition  developed  to  the  Declaration.  Mr.  Wythe,  of 
Virginia,  the  colleague  of  Mr.  Lee,  strongly  favored  it, 
so  did  Mr.  John  Adams,  of  Massachusetts,  but  Mr.  Dick- 
inson, and  Mr.  Wilson,  of  Pennsylvania,  Mr.  Livingston, 
of  New  York,  and  Mr.  Rutledge,  of  South  Carolina,  op- 
posed it,  because  they  thought  that  such  a  resolution  was 
premature.  Other  distinguished  men  also  opposed  it  in 
debate,  and  it  was  passed  by  a  majority  of  only  one  vote, 
seven  States  voting  for  it,  and  six  against  it.  The  dele- 
gates from  Pennsylvania,  New  Jersey,  and  Maryland,  were 
instructed  to  oppose  it.  The  delegates  from  New  York, 
Delaware  and  South  Carolina  were  not  willing  to  assume 
the  responsibility  of  voting  for  it.**  Immediately  upon  its 
passage  it  was  signed  by  the  President  of  Congress,  John 
Hancock,  and  the  Secretary,  Charles  Thompson,  but  it  was 
not  signed  by  the  members  of  Congress  until  the  second 
of  August  following. 

>*0n  the  3d  of  July,  1776,  John  Adams  wrote  his  wife:  "Yes- 
terday, the  greatest  question  was  decided  that  was  ever  debated  in 
America,  and  a  greater,  perhaps,  never  was  nor  will  he  decided  among 
men.  A  resolution  was  passed  without  one  dissenting  Colony,  'That 
these  United  Colonies  are,  and  of  right  ought  to  be,  free  and  inde- 
pendent States,  and  as  such  they  have,  and  of  right  ought  to  have, 
full  power  to  make  war,  conclude  peace,  establish  commerce  and  do 
all  other  acts  and  things  which  other  States  may  rightfully  do.'" 
And  on  the  same  day  he  also  wrote  his  wife:  'The  second  day  of 
July,  1776,  will  be  the  most  memorable  epoch  in  the  history  of  Amer- 
ica. I  am  apt  to  believe  that  it  will  be  celebrated  by  succeeding  gen- 
erations as  a  great  universal  festival.  It  ought  to  be  commemorated 
as  the  day  of  delivery,  by  solemn  acts  of  devotion  to  Grod  Almighty. 
It  ought  to  be  solemnized  with  pomp  and  parade,  with  shows,  games, 
sports,  guns,  bells,  bonfires  and  illuminations,  from  one  end  of  this 
continent  to  the  other,  from  this  time  forward  forevermore."  Letters 
of  John  Adams  to  his  wife,  124-128. 

ss  1  Journals  of  Congress,  396. 
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The  subject  of  the  union  of  the  Colonies  had  from  time 
to  time  been  mentioned,  but  no  formal  action  had  been 
taken  towards  the  accomplishment  of  such  a  purpose. 
The  nearest  approach  to  it  was  the  submission  of  Articles 
of  Confederation  and  Perpetual  Union  by  Benjamin  Frank- 
lin, on  the  21st  of  July,  1775,  to  the  Congress,  but  they 
were  not  adopted.'^ 

The  name  which  this  plan  gave  to  the  confederation 
was,  **The  United  Colonies  of  North  America/'  It  pro- 
vided that  the  Colonies  enter  into  a  firm  league  of  friend- 
ship with  each  other  binding  on  themselves,  and  their 
posterity,  for  their  common  defence  against  their  enemies, 
for  the  security  of  their  liberties  and  properties,  the  safety 
of  their  persons  and  families,  and  their  mutual  and  general 
welfare.  Each  Colony  was  to  retain  as  much  of  its 
present  laws,  customs,  rights,  privileges,  and  peculiar 
jurisdiction  within  its  own  limits  as  it  thought  proper, 
and  could  amend  its  own  Constitution  at  its  pleasure. 
Delegates  were  to  be  appointed  annually  in  each  Colony 
who  should  meet  in  general  Congress.  The  power  and 
the  duty  of  Congress  extended  to  determining  war  and 
peace,  sending  and  receiving  ambassadors,  entering  into 
alliances,  settling  all  disputes  and  differences  between  the 
Colonies  and  creating  new  Colonies  when  proper,  and  to 
making  such  general  ordinances  as  should  be  necessary 
for  the  general  welfare,  especially  those  that  related  to 
general  commerce,  or  currency,  the  establishing  of  posts, 
and  the  regulation  of  the  common  forces.  Congress  was 
also  invested  with  the  appointment  of  all  general  oflScers, 
civil  and  military,  pertaining  to  the  general  Confederacy. 

All  charges  of  war  and  other  general  expenses  incurred 
for  the  common  welfare  were  payable  by  the  common 
treasury  to  which  each  Colony  was  to  contribute  in  pro- 
portion to  its  number  of  male  polls  (voters)  between 
sixteen  and  sixty  years  of  age.  The  number  of  delegates 
to  be  elected  to  Congress  from  each  Colony  was  to  be 
regulated  by  the  number  of  voters  returned,  and  150,000 
voters  were  entitled  to  a  delegate.  One  half  of  the 
members  of  Congress  was  necessary  to  make  a  quorum. 
Each  member  thereof  was  entitled  to  one  vote,  and  when 
necessarily   absent,    could    designate   some    one    from    his 
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Colony  to  vote  for  him.  An  Executive  Cotincil  of  twelve 
members  was  to  be  appointed  by  Congress  from  their  own 
number,  one  third  of  whom  were  to  be  appointed  for  one 
year,  one  third  for  two  years  and  one  third  for  three 
years,  and  when  their  terms  expired  the  vacancies  were 
filled  by  appointments  for  three  years.  Two  thirds  of  the 
Council  were  necessary  to  form  a  quorum  in  the  recess 
of  Congress.  The  duty  of  the  Council  was  to  manage  the 
general  continental  business  and  interests  of  the  country 
in  the  recess  of  Congress.  No  Colony  could  engage  in 
war  with  any  Indian  Nation  without  the  consent  of 
Congress,  or  of  the  grand  council.  An  alliance  was  to  be 
formed  with  the  Six  Nations  of  Indians.  The  general  Con- 
gress could  from  time  to  time,  propose  such  amendments  to 
the  Confederation  as  it  thought  necessary  and  when 
approved  by  the  majority  of  the  colony  assemblies  the 
amendments  became  part  of  the  original  articles.  Any 
Colony  from  Great  Britain  then  existing  on  the  Continent 
of  North  America  might  join  said  Confederation,  par- 
ticular  reference  being  had  to  Ireland,  the  West  India 
Islands,  Quebec,  St.  John's,  Nova  Scotia,  the  Bermudas, 
and  East  and  West  Floridas.  The  articles  were  to  be 
submitted  to  the  several  provincial  conventions  or  assem- 
blies; and  if  approved  by  them,  said  assemblies  were  to 
authorize  their  delegates  to  ratify  the  same  in  Congress. 
After  the  articles  have  been  ratified  the  union  is  to  continue 
firm  till  the  terms  of  reconciliation  proposed  in  the  peti- 
tion of  the  last  Congress  to  the  King  agreed  to;  till  the 
acts  since  passed  by  Parliament  restraining  the  American 
commerce  and  fisheries  are  repealed;  till  reparation  is 
made  for  the  injury  done  to  Boston  by  closing  its  port; 
for  the  burning  of  Charlestown;  for  the  expense  of  this 
unjust  war;  and  till  all  the  British  troops  are  withdrawn 
from  America.  When  these  things  are  done  the  Colonies 
will  return  to  their  former  connection  and  friendship  with 
Great  Britain,  but  until  these  things  are  done,  this  confed- 
eration is  to  be  perpetual.*' 

It  was  almost  a  year,  after  the  submission  of  this  plan 
before.  Congress  gave  the  subject  of  union  among  the 
Colonies  further  consideration.  After  the  battle  of  Lex- 
ington   had   been    fought    Congress    saw    the    desirability 
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and  perhaps  the  necessity  of  establishing  a  closer  relation- 
ship between  the  Colonies,  and  on  the  11th  day  of  June, 
1776,  and  while  the  subject  of  adopting  a  Declaration  of 
Independence  was  still  being  considered,  it  was  resolved 
to  appoint  a  committee  of  one  from  each  Colony  to  prepare 
Articles  of  Confederation.  On  the  following  day  the 
committee  was  appointed  and  consisted  of  Mr.  Bartlett, 
Mr.  Samuel  Adams,  Mr.  Hopkins,  Mr.  Sherman,  Mr.  B.  R. 
Livingston,  Mr.  Dickinson,  Mr.  M'Kean,  Mr.  Stone,  Mr. 
Nelson,  Mr.  Howes,  Mr.  E.  Butledge,  and  Mr.  Gwinnett.'* 

After  considering  the  subject  until  the  12th  of  July, 
the  committee  reported  the  result  of  its  work  in  a  plan 
consisting  of  twenty  separate  articles,  and  on  the  22nd  of 
July,  Congress  began  to  consider  the  plan  in  the  Com- 
mittee of  the  Whole,  and  continued  to  do  so  till  the  20th 
of  August  when  an  amendment  to  the  plan  was  sub- 
mitted.*^ Owing  to  the  critical  condition  of  the  country 
the  amended  plan  received  but  little,  if  any,  consideration 
until  April,  1777,  at  which  time  Congress  decided  to  give 
two  days  in  each  week  to  its  consideration,  ''until  it  shall 
be  wholly  discussed."  The  amended  articles  were  con- 
sidered from  time  to  time  until  June  26,  1777,  when 
their  consideration  was  again  postponed,*^  but  on  the 
15th  of  November  they  were  adopted  by  Congress  and 
three  hundred  copies  were  printed  and  left  with  the 
Secretary  for  the  future  use  of  Congress."  The  articles 
having  been  adopted  by  Congress  that  body  sent  copies 
of  them  to  the  States  with  a  letter  urging  them  to  ratify 
the  articles  at  an  early  date.** 

The  letter  said:  **To  form  a  permanent  union,  accom- 
modated to  the  opinion  and  wishes  of  the  delegates  of  so 
many  States,  differing  in  habits,  produce,  commerce  and 
internal  police,  was  found  to  be  a  work  which  nothing 
but  time  and  reflection,  conspiring  with  a  disposition  to 
conciliate,  could  mature  and  accomplish. 

''Hardly  is  it  to  be  expected  that  any  plan,  in  the  vari- 
ety of  provisions  essential  to  our  union,  should   exactly 

M  I  Journal  of  Congress,  370. 
40  2  Pitkin's  U.  S.  History,  12. 
*i  2  Journal  of  Congress,  180. 
*2  2  Journal  of  Congress,  330. 
4s2  Journal  of  Congress,  337. 
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correspond  with  the  maxims  and  political  views  of  every 
particular  state.  Let  it  be  remarked,  that,  after  the  most 
careful  enquiry  and  the  fullest  information,  this  is  pro- 
posed as  the  best  which  could  be  adapted  to  the  circum- 
stances of  all;  and  as  that  alone  which  affords  any 
tolerable  prospect  of   general  ratification. 

''Permit  us,  then,  earnestly  to  recommend  these  articles 
to  the  immediate  and  dispassionate  attention  of  the  legis- 
latures of  the  respective  States.  Let  them  be  candidly 
reviewed  under  a  sense  of  the  diflSculty  of  combining  in 
one  general  system  the  various  sentiments  and  interests 
of  a  continent  divided  into  so  many  sovereign  and  inde- 
pendent communities,  under  a  conviction  of  the  absolute 
necessity  of  uniting  all  our  councils  and  all  our  strength, 
to  maintain  and  defend  our  common  liberties;  let  them 
be  examined  with  a  liberality  becoming  brethren  and 
fellow-citizens  surrounded  by  the  same  imminent  dangers, 
contending  for  the  same  illustrious  prize,  and  deeply 
interested  in  being  forever  bound  and  connected  together 
by  ties  the  most  intimate  and  indissoluble;  and  finally, 
let  them  be  adjusted  with  the  temper  and  magnanimity 
of  wise  and  patriotic  legislators,  who,  while  they  are 
concerned  for  the  prosperity  of  their  own  more  immediate 
circle,  are  capable  of  rising  superior  to  local  attachments, 
when  they  may  be  incompatible  with  the  safety,  happiness, 
and  glory  of  the  general  confederacy. 

*'We  have  reason  to  regret  the  time  which  has  elapsed 
in  preparing  this  plan  for  consideration;  with  additional 
solicitude  we  look  forward  to  that  which  must  be  nec- 
essarily spent  before  it  can  be  ratified.  Every  motive 
loudly  calls  upon  us  to  hasten  its  conclusion. 

**More  than  any  other  consideration,  it  will  confound 
our  foreign  enemies,  defeat  the  flagitious  practices  of  the 
disaffected,  strengthen  and  confirm  our  friends,  support 
our  public  credit,  restore  the  value  of  our  money,  enable 
us  to  maintain  our  fieets  and  armies,  and  add  weight  and 
respect  to  our  councils  at  home,  and  to  our  treaties 
abroad. 

**In  short,  this  salutary  measure  can  no  longer  be  de- 
ferred. It  seems  essential  to  our  very  existence  as  a  free 
people,  and  without  it  we  may  soon  be  constrained  to  bid 
adieu  to   independence,   to   liberty   and  safety;   blessings 
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which,  from  the  justness  of  our  cause,  and  the  favor  of  our 
Almighty  Creator  visibly  manifested  in  our  protection,  we 
have  reason  to  expect,  if,  in  an  humble  dependence  on  His 
divine  providence,  we  strenuously  exert  the  means  which 
are  placed  in  our  power."** 

Notwithstanding  this  direct  and  eloquent  appeal,  the 
ratification  was  a  matter  of  slow  progress.  On  June 
20,  1778,  the  delegates  of  the  States  were  called  upon 
for  the  report  of  their  constituents  relative  to  the  Con- 
federation." On  the  9th  of  July  the  articles  were  signed 
by  the  delegates  of  New  Hampshire,  Massachusetts  Bay, 
Bhode  Island  and  Providence  Plantations,  Connecticut, 
New  York,  Pennsylvania,  Virginia,  and  South  Carolina,** 
but  they  were  not  ratified  until  March  1,  1781,  almost  five 
years  after  the  Declaration  of  Independence. 

Congress  under  the  Articles  of  Confederation. — ^Con- 
gress  first  met  under  the  Articles  of  Confederation***  on 
March  2,  1781. 

Dijfiferent  reasons  have  been  assigned  why  there  was 
such  long  delay  in  signing  the  articles  by  the  States. 
One  reason  was  that  the  States  could  not  agree  how  they 
should  vote  in  Congress,  whether  by  States,  or  in  propor- 
tion to  their  population  or  wealth.  This  was  the  same 
troublesome  question  which  had  come  up  in  the  Congress 
of  1774,  and  which  continues  to  this  day  to  be  a  cause 
of  irritation.  But  the  cause  which  most  prolonged  the 
ratification  was  the  relation  which  some  of  the  States 
sustained  to  the  vacant  lands.  Several  of  the  large 
States  claimed  such  of  those  lands  as  lay  within  their 
boundary  lines.  The  contention  of  the  smaller  States  was 
that  these  lands  should  be  ceded  by  the  States  claiming 
them  to  the  General  Government,  and  they  were  not  willing 
to  sign  the  Articles  of  Confederation  until  this  matter 
was  determined.  In  a  short  time  most  of  the  States 
which  claimed  such  lands,  led  by  New  York,  made  such 
cession,  and,  encouraged  to  believe  that  the  other  States 
owning  vacant  lands  would  act  likewise,  those  States 
which  had  not  signed  the  articles  did  so.     After  this  all 

4^2  Journal  of  Congress,  337. 
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the  States  granted  their  vacant  lands  to  the  General  Qov« 
emment.*^ 


^7  Mr.  Curtis,  m  his  yaluable  work  on  the  Constitution,  has  giveD 
as  one  reason  for  the  delay  in  signing  the  Articles  of  Confederation, 
the  absence  of  strong  and  representative  men  in  Congress  at  that  time. 
He  says:  ''Undoubtedly  one  of  the  causes  which  deferred  the  full 
adoption  of  the  Confederation  to  so  late  a  period  after  it  was  proposed, 
was  the  absence  from  Congress  of  many  of  the  most  important  and 
able  men,  whose  attention  had  hitherto  been  devoted  to  the  affairs  of 
the  continent,  but  who  began  to  be  occupied  with  local  affairs,  soon 
after  the  extraordinary  powers  were  conferred  upon  General  Washing- 
ton. In  October,  1777,  Hancock  left  the  chair  of  Congress,  for  an 
absence  of  two  months;  and  the  votes  on  a  resolution  of  thanks  to  him^ 
for  his  services  as  presiding  officer,  show  a  great  paucity  of  talent  in 
Congress  at  that  moment.  Twenty-two  members  only  were  present, 
and  of  these  the  only  names  much  known  to  fame,  at  that  time  or 
since,  were  those  of  Samuel  Adams,  John  Adams  and  Elbridge  Gerry, 
of  Massachusetts,  the  two  Lees,  of  Virginia,  Hayward  and  Laurens,  of 
South  Carolina,  and  Samuel  Chase,  of  Maryland.  Franklin,  Arthur 
Lee  and  Silas  Deane  were  then  in  France.  *  •  *  When  the  Con- 
gress of  1778  is  compared  with  that  of  the  year  1776,  and  it  is  re- 
membered that  the  Declaration  of  Independence  bears  the  names  of 
John  Adams  and  Robert  Treat  Paine,  of  Massachusetts,  Francis  Hop- 
kinson,  of  New  Jersey,  Benjamin  Rush  and  Dr.  Franklin,  of  Penn- 
sylvania, Caesar  Rodney,  of  Delaware,  Samuel  Chase,  of  Maryland, 
George  Wythe,  Thomas  Jefferson  and  Benjamin  Harrison,  of  Virginia, 
William  Hooper,  of  North  Carolina,  and  Edward  Rutledge  and  Arthur 
Middleton,  of  South  Carolina, — ^none  of  whom  were  now  present — ^we 
perceive  at  once  a  striking  difference  in  the  two  bodies.  This  differ- 
ence was  not  unobserved  by  those  who  were  then  deeply  interested  in 
watching  the  course  of  public  affairs.  More  than  once  it  filled  Wash- 
ington with  dark  forebodings,  and  in  the  early  part  of  the  year  1778 
it  had  attracted  the  notice  of  Hamilton,  whose  vigilant  comprehen- 
sion surveyed  the  whole  field  of  public  affairs,  and  detected  the  causes 
of  every  danger  that  threatened  the  health  of  the  body  politic."  That 
the  Congress  of  1778  was  not  distinguished  on  account  of  the  preemi- 
nent ability  of  its  members — with  a  few  exceptions — seems  to  be  recog- 
nized in  American  History.    Curtis'  Constitution,  Vol.  1,  125-127. 

On  the  13th  of  January,  1778,  Alexander  Hamilton  wrote  George 
Clinton,  "America  once  had  a  representation  that  would  do  honor  to 
any  age  or  nation.  The  present  falling  off  is  very  alarming  and 
dangerous.  What  is  the  cause?  and  how  is  it  to  be  remedied?  are 
questions  that  the  welfare  of  these  States  requires  should  be  well 
attended  to.  The  great  men  who  composed  our  first  council — are  they 
dead,  have  they  deserted  the  cause,  or  what  has  become  of  them? 
Very  few  are  dead,  and  still  fewer  have  deserted  the  cause;  they  are 
all,  except  a  few  who  remain  in  Congress,  either  in  the  field,  or  in 
the  civil  offices  of  their  respective  States;  far  the  greater  part  are 
engaged  in  the  latter.    The  only  remedy  then  is  to  take  them  out  of 
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The  following  is  a  brief  snmmary  of  the  Articles  of 
Confederation : 

The  style  of  the  Confederacy  was  "The  United  States 
of  America."  Each  State  retained  its  sovereignty,  freedom, 
and  independence,  and  every  power,  jurisdiction,  and  right, 
which  was  not  expressly  delegated  to  the  United  States 
by  the  Confederation.  The  States  entering  into  a  firm 
leagae  of  friendship  for  their  common  defence,  the  security 
of  their  liberties,  and  their  mutual  and  general  welfare, 
pledging  themselves  to  mutual  assistance  against  all  forces 
or  attacks  made  upon  them,  on  account  of  religion, 
sovereignty,  trade,  or  any  other  pretence  whatever,  and 
the  better  to  secure  and  perpetuate  mutual  friendship 
among  the  different  States  of  the  Union,  the  free  inhabi- 
tants of  these  States,  (paupers,  vagabonds,  and  fugitives 
from  justice  excepted)  were  entitled  to  all  privileges, 
and  immunities  of  free  citizens  in  the  several  States;  and 
the  people  of  each  State  had  free  ingress  and  regress  to 
and  from  any  other  State,  and  enjoyed  all  the  privileges 
of  trade  and  commerce,  subject  to  the  same  restrictions 
as  the  inhabitants  thereof  respectively. 

If  any  person  guilty  of,  or  charged  with  treason,  felony, 
or  other  high  misdemeanor  in  any  State,  fled  from  justice 
and  was  found  in  any  of  the  United  States,  he  was,  upon 
the  demand  of  the  governor  or  executive  power  of  the 
State  from  which  he  had  fled,  to  be  delivered  up  and 
removed  to  the  State  having  jurisdiction  of  his  offence. 
Pull  faith  and  credit  was  to  be  given  in  each  of  these 
States  to  the  records,  acts  and  judicial  proceedings  of 
the  courts  and  magistrates  of  every  other  State.  Congress 
was  to  meet  on  the  first  Monday  in  November  in  every 
year,  and  the  delegates  were  appointed  in  such  manner 
as  the  legislature  of  each  State  directed,  but  the  State 
reserved  the  right  to  recall  its  delegates,  or  any  of  them, 
at  any  time  within  the  year,  and  to  send  others  in  their 
place. 

No  State  was  to  be  represented  in  Congress  by  less  than 
two,  or  more  than  seven  members,  and  no  person  could  . 
be  a  delegate  for  more  than  three  years  in  any  term  of 

these  employments  and  return  them  to  the  place  where  their  presence 
is  infinitely  more  important."  Sparks'  Life  of  Washington,  Vol.  5, 
50S-509 
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six  years;  nor  should  any  delegate  hold  any  office  under 
the  United  States  for  which  he  might  receive  any  com- 
pensation. Each  State  maintained  its  own  delegates  in 
a  convention  of  the  States,  and  while  they  acted  as 
members  of  the  committee  of  the  States.  Each  State  in 
Congress  was  entitled  to  one  vote.  Freedom  of  speech 
and  debate  in  Congress  was  not  to  be  impeached  or 
questioned  in  any  Court,  or  place  out  of  Congress,  and 
the  members  of  that  body  were  protected  in  their  persons 
from  arrests  and  imprisonments  during  the  time  of  their 
going  to  and  from,  and  attendance  on  Congress,  except 
for  treason,  felony,  or  breach  of  the  peace.  No  State 
without  the  consent  of  Congress,  was  to  send  any  embassy 
to,  or  receive  any  embassy  from,  or  enter  into  any  con- 
ference, alliance,  or  treaty  with  any  king,  prince,  or 
State;  and  no  person  holding  any  office  of  profit  or  trust 
under  the  United  States,  or  any  State,  should  accept  any 
present,  emolument,  office,  or  title  of  any  kind  whatever 
from  any  king,  prince  or  foreign  State,  and  the  United 
States,  or  any  State  was  prohibited  from  granting  any 
title  of  nobility.  No  two  or  more  States  were  allowed 
to  enter  into  any  treaty,  confederation,  or  alliance  between 
them,  without  the  consent  of  the  United  States,  and  no 
State  was  permitted  to  lay  any  imposts  or  duties,  which 
might  interfere  with  any  stipulations  in  treaties  made  by 
the  United  States.  No  vessels  of  war  were  allowed  to  be 
kept  in  time  of  peace  by  any  State  without  the  consent 
of  Congress,  for  the  defence  of  such  State;  nor  should 
any  State  maintain  any  troops  in  time  of  peace,  except 
such,  as  in  the  judgment  of  Congress,  should  be  necessary 
for  its  defence,  but  it  was  enjoined  upon  each  State  to 
maintain  a  well  regulated  and  disciplined  militia  with 
sufficient  field  pieces  and  tents,  arms  and  ammunition. 

No  State  was  permitted  to  enter  into  war  without  the 
consent  of  Congress,  unless  in  case  of  actual  invasion 
by  enemies;  or  in  case  of  sudden  invasion  by  Indians; 
nor  could  any  State  grant  any  letters  of  marque  or 
•  reprisal,  except  after  a  declaration  of  war  by  the  United 
States,  and  then  only  against  such  kingdom  or  States 
as  war  had  been  declared  against. 

When  land  forces  were  raised  by  any  State  for  the 
common  defence  of  all,  officers  under  the  rank  of  colonel 
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were  appointed  by  the  legislature  of  each  State  raising 
the  forces,  or  in  such  manner  as  the  State  directed. 

Charges  of  war  and  other  expenses  incurred  for  the 
common  defence  or  general  welfare,  and  which  were 
allowed  by  Congress  were  defrayed  out  of  the  common 
treasury  which  was  supplied  by  the  several  States.  Con- 
gress had  the  sole  and  exclusive  right  of  determining  on 
peace  and  war,  except  in  certain  cases;  of  sending  and 
receiving  ambassadors;  of  entering  into  treaties  and  alli- 
ances. Congress  was  also  the  last  resort  on  appeal  in  all 
disputes  and  differences  between  two  or  more  States  con- 
cerning boundary,  jurisdiction,  or  any  other  cause.  Con- 
gress also  had  jurisdiction  to  determine  all  controversy 
concerning  the  private  right  of  soil  claimed  under  different 
grants  of  two  or  more  States.  Congress  further  had  the 
sole  and  exclusive  right  of  regulating  the  alloy  and  value 
of  coin  struck  by  their  own  authority,  or  by  that  of  the 
respective  States;  of  fixing  the  standard  of  weights  and 
measures  throughout  the  United  States;  of  regulating  the 
trade  and  managing  all  affairs  with  the  Indians,  not 
members  of  any  of  the  States;  of  establishing  and  regu- 
lating post  ofSces  from  one  State  to  another  throughout 
the  United  States;  of  regulating  the  postage;  also  of 
appointing  all  officers  of  the  land  forces,  in  the  service 
of  the  United  States,  excepting  regimental  officers;  also 
of  appointing  th«  naval  officers,  and  commissioning  all  offi- 
cers in  the  service  of  the  United  States;  and  of  making 
rules  for  the  government  and  regulation  of  the  land  and 
naval  forces  and  directing  their  operations. 

Congress  further  had  the  power  to  appoint  a  committee 
called,  '*The  Committee  of  the  States,"  which  should 
consist  of  one  delegate  from  each  State,  which  committee 
should  have  the  power  to  sit  in  the  recess  of  Congress, 
and  to  which  certain  powers  were  delegated. 

The  United  States  were  prohibited  from  engaging  in  a 
war,  or  granting  letters  of  marque  and  reprisal  in  time 
of  peace,  or  entering  into  Any  treaties  or  alliances,  or 
coining  money,  or  regulating  the  value  thereof,  or  ascer- 
taining the  sums  and  expenses  necessary  for  the  defence 
and  welfare  of  the  United  States,  or  any  of  them;  or 
emitting  bills  of  credit,  or  borrowing  money  on  the  credit 
of  the  United  States,  or  appropriating  money,  or  agreeing 
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upon  the  number  of  vessels  of  war  which  should  be  built 
or  purchased,  or  the  number  of  land  or  sea  forces  to  be 
raised,  or  appointing  a  commander  in  chief  of  the  army 
or  navy,  except  with  the  consent  of  nine  States. 

Congress  had  the  power  to  adjourn  until  any  time 
within  the  year  and  to  any  place  within  the  United  States, 
but  no  adjournment  should  be  for  a  longer  period  than 
six  months.  Congress  was  also  obliged  to  publish  a  Jour- 
nal of  its  proceedings  monthly,  except  such  parts  thereof 
as  in  their  judgment  required  secrecy,  and  any  delegate 
might  require  a  vote  by  yeas  and  nays  to  be  entered  on 
the  Journal.  The  committee  of  the  States,  or  any  nine 
of  them,  were  authorized  to  execute,  in  the  recess  of  Con- 
gress, such  of  the  powers  of  Congress  as  that  body,  by 
the  consent  of  nine  States,  shall  from  time  to  time  think 
expedient  to  confer  upon  such  committee. 

There  was  a  provision  that  Canada,  upon  certain  con- 
ditions, could  be  admitted  into  the  United  States. 

Bills  of  credit  emitted,  monies  borrowed,  and  debts 
contracted  by,  or  under  the  authority  of  Congress,  before 
the  assembling  of  the  United  States,  as  the  result  of  the 
Confederation,  were  deemed  and  considered  charges  against 
the  United  States,  for  the  payment  and  satisfaction 
whereof  the  United  States,  and  the  public  faith  were 
solemnly  pledged.  Every  State  agreed  to  abide  by  the 
determinations  of  the  United  States  in  Congress  assembled, 
on  all  questions  which  by  the  Confederation  were  submitted 
to  them,  and  to  inviolably  observe  the  Articles  of  Con- 
federation, and  no  State  should  make  any  alteration  at 
any  time  in  any  of  the  articles,  unless  such  alteration 
was  agreed  to  in  Congress  of  the  United  States,  and  was 
afterwards   confirmed   by   the  legislature    of   each   State. 

Much  progress  was  made  toward  the  establishment  of 
a  permanent  Union  after  the  first  Colonial  Congress  in 
1774.  The  Colonies  had  severed  their  relations  with 
Great  Britain  and  became  independent  and  sovereign 
.States.  They  then  united  under  the  Articles  of  Confed- 
eration for  the  purpose  of  forming  a  perpetual  Union. 
This  was  the  first  movement  among  the  States  to  establish 
one  general,  central  government.  The  Articles  did  not 
purport  to  come  from  the  people  but  from  the  States. 
The  document  declares  that  it  is  the  **  Articles  of  Con- 
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federation  and  perpetual  Union  between  THE  STATES, 
etc."  Notwithstanding  the  adoption  of  the  articles  was  a 
great  step  in  the  direction  of  a  permanent  form  of 
government  among  the  States,  experience  soon  developed 
the  fact  that  they  were  inadequate  for  the  purposes  of 
the  Union  and  failed  to  meet  the  requirements  of  the 
times,  or  the  necessities  of  the  government.  They  con- 
ferred but  little  power  upon  Congress.  A  general  list- 
lessness  seemed  to  pervade  that  body  for  a  number  of 
years,  and  it  appears  to  have  been  weak  and  ineffectual. 
One  author  says:  ''As  each  State  paid  its  own  delegates 
in  Congress,  the  smaller  the  number  the  less  expense. 
Oftentimes  a  State  would  have  no  representative.  The 
Treaty  of  Peace  between  the  Colonies  and  Great  Britain, 
which  was  signed  September  3,  1783,  and  which  marked 
the  close  of  the  Revolution,  could  not  be  ratified  until 
January  14,  1784,  because  of  the  absence  of  so  many 
representatives,  and  then  there  were  but  twenty-three 
members  present.  In  April,  1783,  there  were  present 
twenty-five  members  from  eleven  States,  nine  being  repre- 
sented by  two  each.  Three  members — therefore  one-eighth 
of  the  whole — could  negative  any  important  measure."** 
A  distinguished  writer  on  the  Constitution  has  observed, 
that  **at  the  close  of  the  year  1783,  Congress  had  prac- 
tically dwindled  to  a  feeble  junto  of  about  twenty  persons, 
exercising  the  various  powers  of  the  government,  but 
without  the  dignity  and  safety  of  a  local  habitation. 
Migrating  from  city  to  city  and  from  State  to  State, 
unable  to  agree  upon  a  seat  of  government,  from  jealousy 
and  sectional  policy;  now  assembling  in  the  capitol  of 
a  State,  and  now  in  the  halls  of  a  college;  at  all  times 
dependent  upon  the  protection  and  even  the  countenance 
of  local  authorities,  and  without  the  presence  of  any  of 
the  great  and  powerful  minds  who  led  the  earlier  counsels 
of  the  country,  this  body  presented  a  not  inadequate 
type  of  the  decaying  powers  of  the  Union.  At  no  time 
in  the  history  of  the  Confederation,  had  all  the  States 
been  represented  at  once;  and  the  return  of  peace  seemed 
likely  to  reduce  the  entire  machinery  of  the  government 
to  a  state  of  complete  inaction. '**• 

^s  Andrews'  Manual  of  the  Constitution,  38. 
M  1  Curtis  on  the  Constitution,  226-28. 
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As  late  as  March,  1784,  Washington  wrote  Jefferson, 
then  a  member  of  Congress,  deploring  the  inefficiency  of 
that  body:  **The  incertitude,  which  prevails  in  Congress, 
and  the  non-attendance  of  its  members,  are  discouraging 
to  those,  who  are  willing  and  ready  to  discharge  the  trust, 
which  is  reposed  in  them;  whilst  it  is  disgraceful  in  a 
high  degree  to  our  country.  But  it  is  my  belief,  that 
the  case  will  never  be  otherwise,  so  long  as  that  body 
persist  in  their  present  mode  of  doing  business,  and  will  ' 

hold  constant  instead  of  annual  sessions;  against  the 
former  of  which  my  mind  furnishes  me  with  a  variety 
of  arguments;  but  not  one,  in  times  of  peace  in  favor  of 
them. 

**  Annual  sessions  would  always  produce  a  full  represen- 
tation, and  alertness  in  business.  The  delegates,  after  a  ' 
separation  of  eight  or  ten  months,  would  meet  each  other 
with  glad  countenances.  They  would  be  complaisant;  ( 
they  would  yield  to  each  other  all  that  duty  to  their 
constituents  would  allow;  and  they  would  have  better 
opportunities  of  becoming  acquainted  with  their  senti- 
ments, and  removing  improper  prejudices,  when  they  are 
imbibed,  by  mixing  with  them  during  the  recess.  Men, 
who  are  always  together,  get  tired  of  each  other's  compa- 
ny ;  they  throw  off  that  restraint,  which  is  necessary  to  keep 
things  in  propjsr  tune;  they  say  and  do  things,  which  are 
personally  disgusting;  this  begets  opposition;  opposition 
begets  faction;  and  so  it  goes  on,  till  business  is  impeded, 
often  at  a  stand.  I  am  sure  (having  the  business  prepared 
by  proper  boards  or  a  committee)  an  annual  session  of 
two  months  would  despatch  more  business  than  is  now 
done  in  twelve,  and  this  by  a  full  representation.""* 

In  July,  1786,  Washington  wrote  William  Grayson,  a 
member  of  Congress,  **Is  it  not  among  the  most  unaccount- 
able things  in  nature,  that  the  representation  of  a  great 
country  should  generally  be  so  thin  as  not  to  be  able 
to  execute  the  functions  of  government?  To  what  is 
this  to  be  ascribed?  Is  it  the  result  of  political  maneuvre 
in  some  States,  or  is  it  owing  to  supineness  or  want  of 
means?  Be  the  causes  what  they  may,  it  is  shameful  and 
disgusting.     In  a  word,  it  hurts  us.     Our  character  as  a 

4»a  Sparks'  Life  of  Washington,  Vol.  0,  33-34. 
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nation  is  dwindling;  and  what  it  must  come  to,  if  a 
change  should  not  soon  take  place,  our  enemies  have  fore- 
told; for  in  truth  we  seem  either  not  capable,  or  not 
willing,  to  take  care  of  ourselves."**® 

Nowhere,  perhaps,  were  the  defects  of  the  Articles  more 
clearly  set  forth  than  in  the  Federalist.  That  great  work 
declared:  ''The  great  and  radical  vice  in  the  construction 
of  the  confederation  is  in  the  principle  of  legislation  for 
States  or  Oovemments  in  their  corporate  or  collective  capac- 
ities, and  as  contradistingished  from  the  individuals  of 
whom  they  consist.  Though  this  principle  does  not  run 
through  all  the  powers  delegated  to  the  Union,  yet  it 
pervades  and  governs  those  on  which  the  efficacy  of  the 
rest  depends.  Except  as  to  the  rule  of  apportionment, 
the  United  States  have  an  indefinite  discretion  to  make 
requisitions  for  men  and  money ;  but  they  have  no  authority 
to  raise  either,  by  regulations  extending  to  the  individual 
citizens  of  America.  The  consequence  of  this  is,  that  though 
in  theory  their  resolutions  concerning  those  objects  are 
laws,  constitutionally  binding  on  thcmembers  of  the  Union, 
yet  in  practice  they  are  mere  recommendations,  which 
the  States  observe  or  disregard  at  their  option.*'  Again, 
'*The  concurrence  of  thirteen  distinct  sovereignties  is  requi- 
site under  the  confederation  to  the  complete  execution 
of  every  important  measure  that  proceeds  from  the  Union. 
It  has  happened  as  was  to  have  been  foreseen.  The 
delinquencies  of  the  States  have,  step  by  step,  matured 
themselves  to  an  extreme  which  at  length  arrested  all 
the  wheels  of  the  national  government  and  brought  them 
to  an  awful  stand;  Congress  at  this  time  scarcely  possesses 
the  means  of  keeping  up  the  forms  of  administration 
till  the  States  can  have  time  to  agree  upon  a  more 
substantial  substitute  for  the  present  shadow  of  a  federal 
government.'"* 

Washington  had  early  perceived  the  weakness  of  the 
confederation.  ''He  saw  that  in  the  powers  of  the  States, 
which  far  exceeded  those  of  the  Continental  Congress, 
lay  the  source  of  all  the  perplexities  which  he  had 
experienced  in  the  course  of  the  war,  and  of  almost  the 
whole  of  the  difficulties  and  distresses  of  the  army;  and 

w  Sparks  Life  of  Washington,  Vol.  9,  177,  178. 
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that  to  form  a  new  Constitution,  which  would  give  con- 
sistency, stability,  and  dignity  to  the  Union,  was  the 
great  problem  of  the  time."** 

Referring  to  the  Articles  of  Confederation,  a  distin- 
guished writer  has  said:  ''By  this  political  compact  the 
United  States  in  Congress  have  exclusive  power  for  the 
following  purposes,  without  being  able  to  execute  one  of 
them:  They  may  make  and  conclude  treaties,  but  can 
only  recommend  the  observance  of  them.  They  may  ap- 
point ambassadors,  but  can  not  defray  even  the  expenses 
of  their  tables.  They  may  borrow  money  in  their  own 
name  on  the  faith  of  the  Union,  but  can  not  pay  a  dollar. 
They  may  coin  money,  but  they  can  not  purchase  an  ounce 
of  bullion.  They  may  make  war,  and  determine  what 
numfber  of  troops  are  necessary,  but  can  not  raise  a  single 
soldier.  In  short,  they  may  declare  everything,  but  do 
nothing"^* 

So  weak,  indeed,  were  the  powers  of  Congress  under 
the  articles,  that  in  Hylton  v.  The  United  States,**  Mr. 
Justice  Paterson  said:  **The  government  of  the  United 
States  could  not  go  on  under  the  confederation,  because 
Congress  were  obliged  to  proceed  in  the  line  of  requi- 
sition. Congress  could  not,  uhder  the  old  confederation, 
rais&  money  by  taxes,  be  the  public  exigencies  ever  so 
pressing  and  great.  They  had  no  coercive  authority — ^if 
they  had,  it  must  have  been  exercised  against  the  delin- 
quent States,  which  would  be  ineffectual,  or  terminate 
in  a  separation.  Requisitions  were  a  dead  letter,  unless 
the  State  legislatures  could  be  brought  into  action;  and 
when  they  were,  the  sums  raised  were  very  dispropor- 
tional." 

We  have  shown  that  the  Articles  of  Confederation 
were  not  sufficient  for  the  purposes  of  the  Oovernment,  and 
the  powers  which  Congress  could  exercise  under  them 
were  so  limited  that  national  development  could  not  be 
expected.  Until  there  could  be  conferred  upon  Congress 
sufficient  power  to  enable  it  to  require  the  States  to 
respond  to  their  duties  under  the  Articles,  there  could 
be   no   progress  toward   a   strong   or  successful   national 

82  1  Curtis  on  the  Constitution,  202. 
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development.  The  Articles  had  been  of  great  service, 
but  the  time  had  come  when  greater  centralized  strength 
was  necessary  and  when  Congress  must  have  more  power 
in  the  management  of  the  nation's  affairs.  It  must  have 
power  to  collect  revenue.  It  must  have  power  to  enforce 
the  treaties  of  the  Government.  It  must  have  a  judiciary 
which  could  enforce  its  decrees,  and  the  authority  of 
the  General  Government  over  the  States  must  be  estab- 
lished. Unless  these  and  other  important  changes  could 
be  had,  national  disaster  would  again  threaten  the  country 
and  the  Union  of  the  States  would  result  in  failure.  The 
one  supreme  defect  of  the  confederation  was  the  inability 
of  Congress  to  enforce  its  authority  over  the  States. 

It  would  be  a  profitable  study  for  students  of  the 
early  constitutional  development  of  the  United  States  to 
inquire  how  far  the  power  of  Congress  over  the  individual 
States  extended  under  the  Articles  of  Confederation,  and 
what  the  relations  and  duties  of  the  individual  State  were 
to  the  Union.  Could  a  State  have  seceded  from  the  Union 
under  the  Articles,  or  had  it  attempted  to  do  so,  could 
the  General  Government  have  compelled  it  to  remain  in 
the  Union? 

It  is  true,  that  * 'under  the  Articles  of  Confederation, 
each  State  retained  its  sovereignty,  freedom,  and  inde- 
pendence, and  every  power,  jurisdiction,  and  right  not 
expressly  delegated  to  the  United  States.*'*'  But  that  prin- 
ciple did  not  determine  the  relationship  which  the  States 
severally  sustained  to  the  Union  or  to  each  other,  but 
only  measured  the  power  which  the  States  retained  and 
did  not  surrender  to  the  General  Government  under  the 
Articles.  But  the  relation  of  the  States  to  the  Union 
under  the  Articles  does  not  come  vrithin  the  purview  of 
this  work,  and  we  shall  be  compelled  to  forego  the 
benefits  which  might  result  from  an  examination  of  such 
questions.  It  is  well  known  that  among  the  most  serious 
objections  to  the  Articles  was  their  impotency  to  control 
the  States,  *  together  with  a  want  of  general  or  central- 
ized power,  which  would^  enable  Congress  to  compel  com- 
pliance with  national  demands  which  were  necessary  to 
give  the  United  States  standing  and  position  among  the 
nations  of  the  world.     What  did  nationality  amount  to 

55  Texas  v.  White,  7  Wallace,  700,  726. 
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without  the  power  to  raise  an  army,  equip  a  fleet,  enforce 
a  law  of  Congress,  or  raise  revenue!  ** Under  the  Articles 
of  Confederation  the  Qoverninent  of  the  United  States 
was  limited  in  the  exercise  of  its  taxing  power  to  requi- 
sitions upon  the  States,  while  the  whole  power  of  direct 
and  indirect  taxation  of  persons  and  property,  whether  by 
taxes  on  polls,  or  duties  on  imports,  or  duties  on  internal 
production,  manufacture,  or  use,  was  acknowledged  to 
belong  exclusively  to  the  States,  without  any  other  limi- 
tation than  that ^  of  non-interference  with  certain  treaties 
made  by  Congress.  "•• 

Reviewing  the  whole  field  of  objections  to  the  articles, 
Mr.  Justice  Story  has  set  them  forth  in  the  following 
enumerations : 

**  There  were  other  defects  seriously  urged  against  the 
confederation,  which,  although  not  of  such  a  fatal  tendency 
as  those  already  enumerated  were  deemed  of  sufficient 
importance  to  justify  doubts  as  to  its  efficacy  as  a  bond 
of  union  or  an  enduring  scheme  of  government.  It  is 
not  necessary  to  go  at  large  into  a  consideration  of  them. 
It  will  suffice  for  the  present  purpose  to  enumerate  the 
principal  heads.  1.  The  principle  of  regulating  the  con- 
tributions of  the  States  into  the  common  treasury  by  quotas 
apportioned  according  to  the  value  of  lands,  which  (as 
has  been  suggested)  was  objected  to  as  unjust,  unequal, 
and  inconvenient  in  its  operation.  2.  The  want  of  a 
mutual  guaranty  of  the  State  governments,  so  as  to  protect 
them  against  domestic  insurrections,  and  usurpations  de- 
structive of  their  liberty.  3.  The  want  of  a  direct  power 
to  raise  armies,  which  was  objected  to  as  unfriendly  to 
vigor  and  promptitude  of  action,  as  well  as  to  economy 
and  a  just  distribution  of  the  public  burdens.  4.  The 
right  of  equal  suffrage  among  all  the  States,  so  that  the 
least  in  point  of  wealth,  population,  and  means  stood  equal 
in  the  scale  of  representation  with  those  which  were  the 
largest.  From  this  circumstance  it  might,  nay,  it  must 
happen,  that  a  majority  of  the  States,  constituting  a  third 
only  of  the  people  of  America,  could  control  the  rights 
and  interests  of  the  other  two  thirds.  Nay,  it  was  con- 
stitutionally not  only  possible  but  true  in  fact  that  even 
the  votes  of  nine  States  might  not  comprehend  a  majority 

5«  Lane  County  v.  Oregon,  7  Wallace,  71,  76,  77. 
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of  the  people  in  the  Union.  The  minority,  therefore,  pos- 
sessed a  negative  upon  the  majority.  5.  The  organization 
of  the  whole  powers  of  the  general  government  in  a  single 
assembly,  without  any  separate  or  distinct  distribution  of 
the  executive,  judicial,  and  legislative  functions.  It  was 
objected,  that  either  the  whole  superstructure  would  thus 
fall,  from  its  own  intrinsic  feebleness;  or,  engrossing  all 
the  attributes  of  sovereignty,  entail  upon  the  country  a 
most  execrable  form  of  government  in  the  shape  of  an 
irresponsible  aristocracy.  6.  The  want  of  an  exclusive 
power  in  the  general  government  to  issue  paper  money, 
and  thus  to  prevent  the  inundation  of  the  country  with  a 
base  currency,  calculated  to  destroy  public  faith  as  well 
as  private  morals.  7.  The  too  frequent  rotation  required 
by  the  confederation  in  the  office  of  members  of  Congress, 
by  which  the  advantages  resulting  from  long  experience 
and  knowledge  in  the  public  affairs  were  lost  to  the  public 
councils.  8.  The  want  of  judiciary  power  coextensive  with 
the  powers  of  the  general  government/'*^ 

The  conduct  of  the  first  and  second  Colonial  Congress  was 
largely  revolutionary.  Referring  to  the  powers  of  Congress 
during  this  period  Mr.  Justice  Chase  said,  "They  were  rev- 
olutionary in  their  very  nature.""  Judge  Cooley  said, 
'*  While  the  Congress  of  1775-76,  assumed  national  powers 
it  was  strictly  revolutionary,  with  its  authority  unde- 
fined."" The  action  of  the  Constitutional  Convention  in 
inserting  a  clatise  in  the  Constitution  that  the  '*  ratification 
of  nine  States  shall  be  sufficient  for  the  establishment  of 
this  Constitution,"  when  the  Articles  of  Confederation  re- 
quired any  alteration  of  its  provisions  to  be  confirmed  by 
every  State,  was  in  its  nature  revolutionary.  Mr.  Van 
Buren  described  it  **As  a  heroic  though  perhaps  a  lawless 
Act."" 

BT  1  Story  on  the  Constitution,  6th  ed.,  sec.  265. 
Bs  Ware  v.  Hylton,  3  Dallas,  109,  231. 
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•oVan  Buren's  Political  Parties,  50. 
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OUTLINES     OF     THE     CONSTITUTION      CONTINUED — ^MEMBEBS     OP 
THE   CONVENTION — PLANS  OP  A   CONSTITUTION. 

Among  the  causes  which  led  to  the  demand  for  a  stronger 
government  than  the  one  under  the  Articles  of  Confedera- 
tion none  was  more  potent  than  the  feeling  that  the 
regulations  of  the  trade  of  the  country  should  be  under  the 
control  of  Congress.  As  early  as  June,  1778,  upon  the 
receipt  of  the  Articles  of  Confederation,  the  legislature  of 
New  Jersey  sent  a  letter  to  the  President  of  Congress 
declaring  that  it  was  the  sense  of  that  body  *'that  the  sole 
and  exclusive  power  of  regulating  the  trade  of  the  United 
States  with  foreign  nations  should  be  clearly  vested  in 
Congress."  But  this  action  did  not  seem  to  have  any 
appreciable  effect  on  that  body. 

Seven  years  later  Governor  Bowdoin,  of  Massachusetts, 
in  a  message  to  the  legislature  of  that  State  suggested 
that  delegates  be  appointed  by  the  States  to  determine 
the  authority  which  Congress  should  have  over  the  subject 
of  trade.  In  response  to  his  message  the  legislature  passed 
a  resolution  stating  the  ineflSciency  of  the  Articles  for  the 
purpose  for  which  they  were  adopted,  and.  recommended 
that  a  convention  of  delegates  from  the  various  States 
be  held  for  the  purpose  of  revising  the  Articles  and 
requested  Congress  to  urge  the  calling  of  such  a  conven- 
tion. But  this  resolution  met  the  same  fate  as  the  one 
from  New  Jersey.  The  delegates  from  Massachusetts  in 
Congress  were  not  friendly  to  such  a  course  at  that  time 
and  the  resolution  was  not  presented  to  that  body.  Four 
years  later,  on  Sunday,  July  21,  1789,  the  legislature  of 
New  York  passed  a  resolution,  *'that  in  the  opinion  of 
that  body  the  greatest  embarrassment  to  the  government 
was  the  want  of  sufficient  power  in  Congress  to  effectuate 
that  ready  and  perfect  co-operation  of  the  different  States, 
on  which  their  immediate  safety,  and  future  happiness 
depends."*    While  this  resolution  did  not  in  exact  words 

1  Towle  Analysis  of  the  Constitution,  339. 
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refer  to  the  want  of  power  in  the  confederation  to  rega- 
late  the  trade  of  the  nation,  it  did  recognize  the  necessity 
of  greater  power  in  the  Articles  and  expressly  urged  a 
conference  upon  the  subject  and  advised  Congress  to 
recommend  the  assembling  of  a  convention  of  all  the 
States  to  ratify  and  amend  the  Articles.  But.  the  States 
were  jealous  and  suspicious  of  the  increase  of  power  in  the 
general  government  and  especially  so  when  it  was  proposed 
to  lessen  their  power  and  confer  more  upon  Congress.  Mr. 
Madison  has  accurately  described  this  subject.  ''It  re- 
quired," said  he,  ''but  little  time  after  taking  my  seat 
in  the  House  of  Delegates  in  May,  1784,  to  discover,  that, 
however  favorable  the  general  disposition  of  the  State 
might  be  towards  the  Confederacy,  the  Legislature  retained 
the  aversion  of  its  predecessors  to  transfers  of  power 
from  the  State  to  the  Qovemment  of  the  Union;  notwith- 
standing the  urgent  demands  of  the  Federal  Treasury, 
the  glaring  inadequacy  of  the  authorized  mode  of  supplying 
it,  the  rapid  growth  of  anarchy  in  the  Federal  system, 
and  the  animosity  kindled  among  the  States,  by  their 
conflicting  regulations. '  ** 

The  general  conditions,  however,  had  grown  to  be  such 
that  on  the  21st  of  January,  1786,  the  legislature  of 
Virginia  passed  a  resolution  prepared  by  James  Madison, 
"That  Edmund  Randolph,  James  Madison,  Jr.,  Walter 
Jones,  St.  George  Tucker,  and  Meriwether  Smith,  Esquires, 
be  appointed  Commissioners,  who,  or  any  three  of  whom, 
shall  meet  such  Commissioners,  as  may  be  appointed  in  the 
other  States  of  the  Union,  at  a  time  and  place  to  be 
agreed  on,  to  take  into  consideration  the  trade  of  the 
United  States,  to  examine  the  relative  situations  and  trade 
of  said  States;  to  consider  how  far  a  uniform  system  in 
their  commercial  regulations  may  be  necessary  to  their 
common  interests  and  their  permanent  harmony;  and  to 
report  to  the  several  States  such  an  act,  relative  to  this 
great  object,  as,  when  unanimously  ratified  by  them,  will 
enable  the  United  States  in  Congress,  effectually  to  provide 
for  the  same."' 

This  resolution*  was  not  the  first  evidence  of  the  influence 
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which  commerce  was  exerting  upon  the  Colonies,  but  it 
was  the  most  effective,  and  marked  in  a  distinct  manner 
the  first  exhibition  of  a  power  which  was  destined  to 
become  the  most  influential  in  our  republic  and  the  most 
potent  provision  of  our  Federal  Constitution,  for  it  was 
the  beginning  of  the  principle  which  finally  resulted  in 
the  commerce  clause  of  that  instrument.  It  accomplished 
what  patriotism  had  failed  to  accomplish;  it  aroused  an 
interest  in  the  States  which  no  resolution  of  Congress  had 
aroused,  and  it  demonstrated  even  in  that  early  period  of 
our  history  that  gain  and  avarice  were  to  be  influential 
factors  in  American  commercial  life.' 

marks:  ''It  is  not  a  little  remarkable  that  the  suggestion  which  finally 
led  to  the  relief,  without  which  as  a  nation  we  must  soon  have  per- 
ished, strongly  supports  the  philosophical  maxim  of  modern  times — 
that  of  all  the  agencies  of  civilization  and  progress  of  the  human  race, 
commerce  is  the  most  efficient.  What  our  deranged  finances,  our  dis- 
creditable failure  to  pay  our  debts,  and  the  sufferings  of  our  soldiers 
could  not  force  the  several  States  of  the  American  Union  to  attempt, 
was  brought  about  by  a  desire  to  be  released  from  the  evils  of  an 
unregulated  and  burdensome  commercial  intercourse,  both  with  foreign 
nations,  and  between  the  several  States."  Miller  on  the  Constitu- 
tion, 5. 

B  The  day  following  the  passage  of  this  resolution,  to  wit,  January 
22,  1786,  ^^dison  w^rote  Jefferson,  giving  him  the  history  of  its  pas- 
sage: "The  necessity  of  harmony  in  the  commercial  regulations  of 
the  States  has  been  rendered  every  day  more  apparent.  The  local  ef- 
forts to  counteract  the  policy  of  Great  Britain,  instead  of  succeed- 
ing, have  in  every  instance  recoiled  more  or  less  on  the  States  which 
ventured  on  the  trial.  Notwithstanding  these  lessons,  the  Merchants 
of  this  State,  except  those  of  Alexandria,  and  a  few  of  the  more  intel- 
ligent individuals  elsewhere,  were  so  far  carried  away  by  their  jealous- 
ies of  the  Northern  Marine  as  to  wish  for  a  Navigation  Act  confined 
to  this  State  alone.  In  opposition  to  those  narrow  ideas,  the  printed 
proposition  herewith  inclosed  was  made.  As  printed,  it  went  into  a 
Committee  of  the  Whole.  The  alterations  of  the  pen  shew  the  state 
in  which  it  came  out.  Its  object  was  to  give  Congress  such  direct 
power  only  as  would  not  alarm,  but  to  limit  that  of  the  States  in  such 
manner  as  would  indirectly  require  a  conformity  to  the  plans  of  Con- 
gress. The  renunciation  of  the  right  of  laying  duties  on  imports  from 
other  States  would  amount  to  a  prohibition  of  duties  on  imports  from 
foreign  countries,  unless  similar  duties  existed  in  other  States.  This 
idea  was  favored  by  the  discord  produced  between  several  States  by 
rival  and  adverse  regulations.  The  evil  had  proceeded  so  far  between 
Connecticut  and  Massachusetts  that  the  former  laid  heavier  duties  on 
imports  from  the  latter  than  from  Great  Britain,  of  which  the  latter 
sent  a  letter  of  complaint  to  the  Executive  here,  and  I  suppose  to  the 
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The  Commissioners  appointed  by  the  legislature  of 
Virginia  designated  Annapolis  as  the  place  for  meeting 
and  the  first  Monday  in  September,  1786,  as  the  time.* 

other  Executives.  Without  Bome  such  self-denying  compact,  it  will, 
I  conceive,  be  impossible  to  preserve  harmony  among  the  contiguous 
States. 

"In  the  Committee  of  the  Whole  the  proposition  was  combated  at  first 
on  its  general  merits.  This  ground  was,  however,  soon  changed  for 
that  of  its  perpetual  duration,  which  was  reduced  first  to  25  years, 
then  to  13  years.  Its  adversaries  were  the  Speaker,  Thuston,  and  Cor- 
bin;  they  were  bitter  and  illiberal  against  Congress  and  the  Northern 
States  beyond  example.  Thuston  considered  it  as  problematical 
whether  it  would  not  be  better  to  encourage  the  British  than  the  East- 
em  marine.  Braxton  and  Smith  were  in  the  same  sentiments,  but 
absent  at  this  crisis  of  the  question. 

"The  limitation  of  the  plan  to  13  years  so  far  destroyed  its  value  in 
the  judgment  of  its  friends,  that  they  chose  rather  to  do  nothing  than 
to  adopt  it  in  that  form.  The  report  accordingly  remained  on  the 
table  uncalled  for  to  the  end  of  the  session.  And  on  the  last  day  the 
resolution  above  quoted  was  substituted.  It  had  been  proposed  by  Mr. 
Tyler  immediately  after  the  miscarriage  of  the  printed  proposition, 
but  was  left  on  the  table  till  it  was  foimd  that  several  propositions 
for  regulating  our  trade  without  regard  to  other  States  produced  noth- 
ing. In  this  extremity,  the  resolution  was  generally  acceded  to,  not 
without  the  opposition  of  Corbin  and  Smith.  The  Commissioners  first 
named  were  the  Attorney,  Doctor  Jones,  and  myself.  In  the  House  of 
Delegates  Tucker  and  Smith  were  added,  and  in  the  Senate,  Mason, 
Ross  and  Ronald.  The  last  does  not  undertake."  Writings  of  James 
Madison,  Vol.  1,  216,  217. 

In  his  introduction  to  the  Debates  in  the  Conatituiional  Convention 
referring  to  this  resolution  Mr.  Madison  said :  'The  Resolution  had  been 
brought  forward  some  weeks  before,  on  a  failure  of  a  proposed  grant  of 
power  to  Congress  to  collect  a  revenue  from  commerce,  which  had  been 
abandoned  by  its  friends  in  consequence  of  material  alterations  made  in 
the  grant  by  a  Committee  of  the  whole.  The  Resolution,  though  intro- 
duced by  Mr.  Tyler,  an  influential  member — who,  having  never  served 
in  Congress,  had  more  the -ear  of  the  House  than  those  whose  services 
there  exposed  them  to  an  imputable  bias — was  so  little  acceptable,  that 
it  was  not  then  persisted  in.  Being  now  revived  by  him,  on  the  last 
day  of  the  session,  and  being  the  alternative  of  adjourning  without 
any  effort  for  the  crisis  of  the  affairs  of  the  Union,  it  obtained  a 
general  vote;  less,  however,  with  some  of  its  friends,  from  a  confidence 
in  the  success  of  the  experiment,  than  from  a  hope  that  it  might  prove 
a  step  to  a  more  comprehensive  and  adequate  provision  for  the  wants 
of  the  Confederacy.''     Madison's  Journal  of  Congress,  36. 

•  Mr.  Madison  says  Annapolis  was  selected  as  the  place  of  meet- 
ing so  as  to  avoid  the  residence  of  Congress,  and  large  commercial 
cities,  as  liable  to  suspicions  of  an  extraneous  influence.  Madison's 
Journal  of  Constitutional  Convention,  37. 
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But  only  five  States  were  represented  at  the  conference, 
Virginia,  Delaware,  Pennsylvania,  New  Jersey,  and  New 
York.  Although  the  Commissioners  recognized  that  by 
reason  of  all  the  States  failing  to  send  Commissioners 
to  the  Convention,  they  did  not  have  authority  to  resolve 
upon  any  final  action,  they  drew  up  a  recommendation 
which  was  respectfully  addressed  to  the  legislatures  of 
the  States  which  were  represented  in  the  Conference.  It 
is  important  to  notice  some  of  the  provisions  of  this 
recommendation.  It  cited  that  the  States  of  New  York, 
Pennsylvania,  and  Virginia,  had  authorized  their  respec- 
tive Commissioners,  **to  meet  such  Commissioners  as  were, 
or  might  be  appointed  by  the  other  States  of  the  Union, 
at  such  time  and  place  as  might  be  agreed  upon  by  said 
Commissioners,  to  take  into  consideration  the  trade  and 
commerce  of  the  United  States;  to  consider  how  far  an 
uniform  system  in  their  commercial  intercourse  and  regu- 
lations might  be  necessary  to  their  common  interests  and 
permanent  harmony;  and  to  report  to  the  several  States 
such  an  act,  relative  to  this  great  object,  as,  when  unan- 
imously ratified  by  them,  would  enable  the  United  States 
in  Congress  assembled  effectually  to  provide  for  the 
same." 

**That  the  State  of  Delaware  had  given  similar  powers 
to  their  Commissioners,  with  this  diflPerence  only,  that  the 
act  to  be  framed  in  virtue  of  these  powers  is  required  to 
be  reported  to  the  United  States  in  Congress  assembled, 
to  be  agreed  to  by  them,  and  confirmed  by  the  Legislature 
of  every  State." 

'*That  the  State  of  New  Jersey  had  enlarged  the  object 
of  their  apportionment,  empowering  their  Commissioners, 
to  consider  how  far  an  uniform  system  in  their  commercial 
regulations,  and  other  important  matters,  might  be  neces- 
sary to  the  common  interests  and  permanent  harmony  of 
the  several  States."  *  •    •    . 

"Your  Commissioners  submit  an  opinion,  that  the  idea 
of  extending  the  powers  of  their  Deputies  to  other  objects 
than  those  of  commerce,  which  has  been  adopted  by  the 
State  of  New  Jersey  was  an  improvement  on  the  original 
plan,  and  will  deserve  to  be  incorporated  into  that  of  a 
future  Convention.  They  are  the  more  naturally  led 
to  this  conclusion,  as,  in  the  course  of  their  reflections 
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on  the  subject,  they  have  been  induced  to  think  that  the 
power  of  regulating  trade  is  of  such  comprehensive  extent, 
and  will  enter  so  far  into  the  general  system  of  the 
Federal  Qovemment,  that  to  give  it  eflScacy,  and  to  obviate 
questions  and  doubts  concerning  its  precise  nature  and 
limits  may  require  a  correspondent  adjustment  of  other 
parts  of  the  Federal  system."^ 

The  report  further  said:  **Your  Commissioners  are  of 
opinion  that  a  convention  of  deputies  from  the  different 
States  for  the  special  and  sole  purpose  of  entering  into 
this  investigation  and  digesting  a  plan  for  supplying 
such  defects  as  may  be  discovered  to  exist  will  be  entitled 
to  a  preference  from  considerations  which  will  occur  with- 
out being  particularized."* 

This  very  formal  and  dignified  recommendation  closed 
with  the  suggestion  ''that  it  was  the  unanimous  conviction 
of  the  Commissioners  that  it  -may  essentially  tend  to 
advance  the  interests  of  the  Union,  if  the  States  by  whom 
they  have  been  respectively  delegated  would  themselves 
concur,  and  use  their  endeavors  to  procure  the  concur- 
rence of  the  other  States,  in  the  appointment  of  Com- 
missioners, to  meet  at  Philadelphia  on  the  second  Monday 
in  May  next,  to  take  into  consideration  the  situation  of 
the  United  States;,  to  devise  such  further  provisions  as 
shall  appear  to  them  necessary  to  render  the  constitution 
of  the  Federal  Qovemment  adequate  to  the  exigencies 
of  the  Union;  and  to  report  such  an  act  for  that  purpose, 
to  the  United  States  in  Congress  assembled,  as,  when 
agreed  to  by  them,  and  afterwards  confirmed  by  the 
Legislatures  of  every  State,  win  effectually  provide  for 
the  same."* 

Virginia  was  the  first  state  to  act  upon  the  suggestion 
of  the  Commissioners.  By  an  almost  unanimous  vote 
the  legislature  of  that  State  elected  delegates  to  meet 
at  a  general  convention  and  placed  Washington  at  the 
head  of  the  delegation.*® 

7  Journal,  30. 

8  Journal,  40. 

»  Journal,  40-41. 

10  President  Monroe,  in  his  message  of  May  4,  1822,  refers  to  the 
Annapolis  meeting  and  those  which  preceded  it,  and  asserts  that  the 
principal  object  of  the  Annapolis  convention  and  those  which  preceded 
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Another  force  which  had  been  operating  independently 
of  the  legislatures  of  the  States  is  now  entitled  to  our 
consideration.  It  appears  that  two  States,  Maryland 
and  Virginia,  were  interested  in  the  navigation  of  the 
Potomac  and  Pocomoke  Bivers,  and  Chesapeake  Bay, 
and  desired  a  determination  of  their  rights  in  these 
waters,  and  early  in  1785  secured  the  appointment  of 
Commissioners  by  each  State  to  form  a  compact  for 
the  regulation  of  trade  upon  them.  The  Commissioners 
whom  the  respective  States  appointed  met  at  Alexandria, 
Virginia,  in  1785,  and  during  their  conference  visited 
Washington  at  Mt.  Vernon.  While  at  Washington's  home 
the  purpose  for  which  the  Commissioners  had  been  ap- 
pointed was  discussed  and  resulted  in  another  plan  being 
suggested,  which  contemplated  that  Commissioners  from 
other  States  might  be  appointed,  who,  with  the  consent 
of  Congress,  might  discuss  plans  for  maintaining  *'a 
naval  force  in  the  Chesapeake,  and  also  for  establishing 
a  tariff  of  duties  on  imports,  to  be  enacted  by  the 
legislatures  of  both  States.""  Such  a  conference  having 
been  held  the  Commissioners  reported  to  their  respective 
States  concerning  this  recommendation.  The  legislature 
of  Virginia  received  this  report  while  it  was  considering 
the  report  of  the  Commissioners  from  Annapolis.  The 
result  of  the  meeting  at  Alexandria  added  a  new  impetus 
to  the  meeting  which  had  been  held  at  Annapolis,  and 
thereafter  the  representatives  of  the  two  interests  acted 
jointly  and  harmoniously."" 

and  followed  it  was  the  regulation  of  foreign  commerce  and  not  com- 
merce among  the  States.    He  says: 

"In  1786  a  meeting  took  place  at  Annapolis  of  delegates  from  sev- 
eral of  the  States  and  on  their  report  a  convention  was  formed  at 
Philadelphia  the  ensuing  year  from  all  the  States,  to  whose  delibera- 
tions we  are  indebted  for  the  present  Constitution. 

"In  none  of  these  measures  was  the  subject  of  internal  improve- 
ment mentioned  or  even  glanced  at.  Those  of  1784,  1785,  1786  and 
1787,  leading  step  by  Uep  to  the  adoption  of  the  Constitution,  had  in 
view  only  the  obtaining  of  a  power  to  enable  Congress  to  regulate 
trade  with  foreign  powers.  It  is  manifest  that  the  regulation  of  trade 
with  the  several  States  was  altogether  a  secondary  object,  suggested 
by  and  adopted  in  connection  with  the  other."    Messages,  Vol.  2,  162. 

11  Curtis'  History  of  the  Constitution,  Vol.  1,  342. 

12  The  following  account  appears  in  Marshall's  Life  of  Washington, 
Vol.  5,  00:     "To  form  a  compact  relative  to  the  navigation  of  the 
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Madison  in  a  letter  to  Washington,  dated  Richmond, 
December  9,  1785,  referring  to  the  efforts  of  Virginia 
and  Maryland  to  have  Commissioners  appointed  for  the 
purpose  of  looking  after  the  trade  in  the  Potomac  and 
Pocomoke  Rivers,  and  Chesapeake  Bay,  and  the  probable 
action  that  was  to  be  taken  thereon,  says:  ''It  seems 
naturally  to  grow  out  of  the  proposed  appointment  of 
Commissioners  for  Virginia  and  Maryland  concerted  at 
Mt.  Vernon  for  keeping  up  harmony  in  the  commercial 
regulations  of  the  two  States."^'  That  Washington 
strongly  favored  the  control  of  commerce  by  Congress 
appears  from  his  letter  written  from  Mt.  Vernon,  Novem- 
ber 30,  1786,  to  James  Madison,  in  which  he  says:  ''I 
hope  the  resolutions  which  were  published  for  the  consid- 
eration of  the  House,  respecting  the  reference  to  Congress 
for  the  regulation  of  a  commercial  system  will  have  passed. 
The  proposition,  in  my  opinion,  is  so  self-evident  that 
I  confess  I  am  not  able  to  discover  wherein  lies  the 
weight  of  objection  to  the  measure.*'" 

OongTMS  tasfWB  a  OonTention.— On  the  21st  of  Jan- 
uary, 1787,  Congress  (with  the  exception  of  one  vote) 
adopted  a  resolution  introduced  by  Rufus  King,  of 
Massachusetts,  ''That  it  is  expedient  that  on  the  sec- 
ond Monday  in  May  next,  a  convention  of  delegates, 
who  shall  have  been  appointed  by  the  several  States, 
be    held    at    Philadelphia,    for    the    sole     and    express 

riven  Potomac  and  Pocomoke,  and  of  a  part  of  the  Bay  of  Chesapeake, 
hy  the  citizens  of  Vii^ginia  and  Maryland,  Commissioners  were  appoint- 
ed by  the  legislatures  of  those  States  respectively,  who  assembled  at 
Alexandria  in  March,  1785.  While  at  Mt.  Vernon  on  a  visit,  they 
agreed  to  propose  to  their  respective  governments,  the  appointment  of 
other  Commissioners  with  power  to  make  conjoint  arrangements,  to 
whidi  the  assent  of  Congress  was  to  be  solicited,  for  maintaining  a 
naval  force  in  the  Chesapeake.  The  Commissioners  were  also  to  be 
empowered  to  establish  a  tariff  of  duties  on  imports,  to  which  the 
laws  of  both  States  should  conform.  When  these  propositions  received 
the  assent  of  the  l^slature  of  Virginia,  an  additional  resolution  was 
passed,  directing  that  which  respected  the  duties  on  imports  to  be 
oommunicated  to  all  the  States  in  the  Union,  who  were  invited  to  send 
deputies  to  the  meetings." 

A  similar  account  appears  in  Sparks'  Life  of  Washington,  Vol.  1, 
428. 

i>  Sparks    Writings  of  Washington,  Vol.  0,  509. 

]«  Sparks  Writings  of  Washington,  Vol.  9,   145. 
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purpose  of  revising  the  Articles  of  Confederation, 
and  reporting  to  Congress  and  the  several  legislatures 
such  alterations  and  provisions  therem,  as  shall,  when 
agreed  to  in  Congress  and  confirmed  by  the  States,  render 
the  Federal  Constitution  adequate  to  the  exigencies  of 
government  and  the  preservation  of  the  Union."" 

At  last  the  great  step  had  been  taken  and  another 
monument  erected  which  marked  the  progress  of  consti- 
tutional liberty  in  the  United  States.  The  resolution  was 
one  of  the  greatest  and  most  important  acts  of  the  Sec- 
ond Colonial  Congress.  In  response  to  the  recommenda- 
tion of  Congress  the  various  States,  except  Rhode  Island, 
selected  delegates  to  represent  them  in  the  convention 
which  was  to  be  held.  The  resolutions  passed  by  the 
respective  States  relative  to  the  scope  and  purpose  of 
the  convention  are  of  great  interest  and  importance  as 
showing  the  authority  which  the  various  States  conferred 
upon  their  delegates.  Some  of  the  States, — ^feeling  assured 
that  the  convention  would  be  held, — ^had  selected  delegates 
before  Congress  passed  its  recommendation  favoring  the 
convention. 

The  following  extracts  taken  from  the  acts  of  the  State 
legislatures  selecting  delegates  to  the  convention  show 
the  authority  conferred  by  the  various  States  upon  their 
delegates : 

Virginia,  October  16,  1786, — "To  join  with  the  delegates 
from  the  other  States  in  devising  and  discussing  all  such 
alterations  and  further  provisions  as  may  be  necessary 
to  render  the  federal  Constitution  adequate  to  the  exigen- 
cies of  the  Union." 

New  Jersey,  November  23,  1786, — '*For  the  purpose  of 
taking  into  consideration  the  state  of  the  Union,  as  to 
trade  and  other  important  objects,  and  of  devising  such 
other  provisions  as  shall  appear  to  be  necessary  to  render 
the  Constitution  of  the  federal  government  adequate  to 
the  exigencies  thereof." 

Pennsylvania,  December  30,  1786,— ''To  join  in  devis- 
ing, deliberating  on,  and  discussing  all  such  alterations 
and  further  provisions  as  may  be  necessary  to  render  the 
Federal  Constitution  fully  adequate  to  the  exigencies  of 
the  Union." 

IB  4  Journals  of  Congress,  724. 
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Delaware,  February  23,  1787, — '*To  join  with  them  in 
devising,  deliberating  on,  and  discussing,  such  alterations 
and  further  provisions  as  may  be  necessary  to  render 
the  federal  Constitution  adequate  to  the  exigencies  of  the 
Union  ...  so  always,  and  provided,  that  such  alter- 
ations or  further  provisions,  or  any  of  them,  do  not 
extend  to  that  part  of  the  fifth  article  of  the  confederation 
of  the  said  States,  finally  ratified  on  the  first  day  of 
March,  1781,  which  declares  that,  'In  determining  ques- 
tions in  the  United  States  in  Congress  assembled,  each 
State  shall  have  one  vote/  " 

North  Carolina,  January  6,  1786, — **To  discuss  and 
decide  upon  the  most  effectual  means  to  remove  the 
defects  of  the  federal  Union,  and  to  procure  the  enlarged 
purposes  which  it  was  intended  to  effect.*' 

Qeorgia,  February  11,  1786, — "To  join  in  devising  and 
discussing  all  such  alterations  and  further  provisions  as 
may  be  necessary  to  render  the  federal  Constitution  ade- 
quate to  the  exigencies  of  the  Union." 

New  York,  February  28,  1787,— ''For  the  sole  and 
express  purpose  of  revising  the  Articles  of  Confederation 
and  reporting  to  Congress,  and  to  the  several  legislatures, 
such  alterations  and  provisions  therein  as  shall,  when 
agreed  to  in  Congress,  and  confirmed  by  the  several  States, 
render  the  federal  Constitution  adequate  to  the  exigencies 
of  government,  and  the  preservation  of  the  Union.'* 

Massachusetts,  March  10,  1787, — **For  the  sole  and 
express  purpose  of  revising  the  Articles  of  Confederation." 

South  Carolina,  March  8,  1787,— '*  To  join  in  de'vising 
and  discussing  all  such  alterations,  clauses,  articles,  and 
provisions,  as  may  be  thought  necessary  to  render  the 
federal  Constitution  entirely  adequate  to  the  actual  situ- 
ation and  future  good  government  of  the  confederated 
States." 

Connecticut,  May,  1787, — "To  discuss  upon  such  alter- 
ations and  provisions,  agreeable  to  the  general  principles 
of  republican  government,  as  they  shall  think  proper,  to 
render  the  federal  Constitution  adequate  to  the  exigencies 
of  government  and  the  preservation  of  the  Union." 

Maryland,  May  26,  1787, — "To  join  with  them  in  con- 
sidering such  alterations  and  further  provisions  as  may 
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be  necessary  to  render  the  federal  Constitution  adequate 
to  the  exigencies  of  the  Union." 

New  Hampshire,  June  27,  1787, — **To  discuss  and  decide 
upon  the  most  effectual  means  to  remedy  the  defects  of 
our  federal  Union,  and  to  procure  and  secure  the  enlarged 
purposes  which  it  was  intended  to  effect."" 

Power  of  the  Oonvention. — In  recommending  a  conven- 
tion Congress  refrained  from  giving  any  particular 
instructions  to  those  who  should  compose  that  body. 
What  authority  the  delegates  had  in  the  convention 
has  always  been  debatable.  Some  States  conferred 
greater  power  upon  their  representatives  than  others, 
but  none  conferred  the  power  to  reject  the  Articles 
of  Confederation,  or  adopt  a  new  Constitution,  unless 
such  authority  could  be  implied  from  the  instructions 
of  those  States  which  directed  their  delegates  to  do 
such  things  as  would  **  render  the  federal  Constitution 
adequate  to  the  exigencies  of  government  and  the  preser- 
vation of  the  Union,"  an  expression  which  many  of  the 
States  had  taken  from  the  resolutions  of  Congress,  and 
which  Congrpigs  had  taken  from  the  report  of  the  Annap- 
olis Commissioners.  Under  such  vague  and  indefinite 
authority  the  delegates  met.  It  was  no  wonder  they  dif- 
fered concerning  their  power,  or  that  the  question  should 
threaten  the  dissolution  of  the  Union,  as  it  did. 

The  authority  which  such  a  convention  would  have  did 
not  escape  inquiry.  Very  many  able  men  questioned 
whether  it  could  make  any  changes  in  the  Articles  of 
Confederation,  and  based  their  opinion  upon  the  propo- 

>•  Towle  Analysis  of  the  Constitution,  348-49. 

While  the  convention  was  considering  the  eligibility  of  members 
of  Congress  to  appointment  to  offices  Mr.  Mercer  said:  ''What  led  to 
the  appointment  of  this  Convention  f  The  corruption  and  mutability  of 
the  legislative  councils  of  the  States.  If  the  plan  does  not  remedy 
these,  it  will  not  recommend  itself;  and  we  shall  not  be  able  in  our 
private  capacities  to  support  and  enforce  it;  nor  will  the  best  part 
of  our  citizens  exert  themselves  for  the  purpose.  It  is  a  great  mistake 
to  suppose  that  the  paper  we  are  to  propose  will  govern  the  United 
States.  It  is  the  men  whonrit  will  bring  into  the  government,  and 
interest  in  maintaining  it  that  are  to  govern  them.  The  paper  will 
only  mark  out  the  mode  and  the  form,  men  are  the  substance  and  must 
do  the  business.  All  government  must  be  by  force  or  influence."  Jour- 
nal, 626. 
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sition  that  the  States  alone  had  such  authority.  Luther 
Martin  said,  the  members  of  the  Convention  from  the 
States  eame  there  under  different  powers;  the  greatest 
number,  under  powers  nearly  the  same  as  those  of 
the  delegates  of  this  State.  Some  eame  to  the  Conven- 
tion under  the  former  appointment,  authorizing  the  meet- 
ing of  delegates  merely  to  regulate  trade.  Those  of  Dela- 
ware were  expressly  instructed  to  agree  to  no  system  which 
should  take  away  from  the  States  that  equality  of  suffrage 
secured  by  the  original  Articles  of  Confederation.  In 
October,  1786,  Bufus  King  delivered  a  memorable  speech 
before  the  Massachusetts  House  of  Representatives,  in 
which  he  declared  that  **the  Articles  of  Confederation 
were  the  act  of  the  people,  and  that  no  part  of  them  could 
be  altered,  except  by  Congress  instituting  such  alteration 
and  its  confirmation  by  the  Legislature  of  the  several 
States.  Should  the  Convention  undertake  to  change  the 
Articles  no  Legislature  would  have  any  right  to  conflnn 
it.  Congress  was  the  only  proper  body  which  could 
propose  alterations,  and  no  less  an  authority  than  Nathan 
Dane  agreed  with  Mr.  King."" 

Early  in  the  following  year,  however,  Mr.  King  wrote 
a  friend:  '* Although  my  sentiments  are  the  same  as  to 
the  legality  of  the  measure,  I  think  we  ought  not  to 
oppose,  but  to  coincide  with  this  project.  Events  are 
hurrying  us  to  a  crisis.  Prudent  and  sagacious  men 
should  be  ready  to  seize  the  most  favorable  circumstances, 
to  establish  a  more  perfey;t  and  vigorous  government.  "^' 

The  following  month,  as  we  have  seen,  Mr.  King  intro- 
duced in  Congress  the  motion  that  the  convention  be 
called.^* 

On  the  7th  of  January,  1787,  John  Jay  wrote  Washington 
concerning  the  power  of  such  a  convention:  .  .  .  **A 
convention  is  in  contemplation  and  I  am  glad  to  find 
your  name  among  those  of  its  intended  members.  To 
me  the  policy  of  such  a  convention  appears  questionable; 
their  authority  is  to  be  derived  from  acts  of  the  State 

"Bancroft's  History  of  the  Constitution,  Vol.  1,  209. 
i«  Bancroft's  History  of  the  Constitution,  Vol.  1,  273. 
"Bancroft's  History  of  the  Constitution,  Vol.   1,  273. 


50  CONSTITUTION  OF  THE  UNITED  STATES. 

legislatures.  Are  the  State  legislatures  authorized,  either 
by  themselves  or  others,  to  alter  constitutions  T  I  think 
not;  they  who  hold  commissions  can  by  virtue  of  them 
neither  retrench  nor  extend  the  powers  conveyed  to  them. 
Perhaps  it  is  intended  that  this  convention  shall  not 
ordain,  but  only  recommend;  if  so,  there  is  danger  that 
their  recommendations  will  produce  endless  discussion, 
perhaps  jealousies  and  party  heats. 

*' Would  it  not.be  better  for  Congress  plainly  and  in 
strong  terms  to  declare  that  the  present  Federal  Govern- 
ment is  inadequate  to  the  purposes  for  which  it  was 
instituted;  that  they  forbear  to  point  out  its  particular 
defects  or  to  ask  for  an  extension  of  any  particular 
powers,  lest  improper  jealousies  should  thence  arise;  but 
that  in  their  opinion  it  would  be  expedient  for  the  people 
of  the  States  without  delay  to  appoint  State  conventions 
(in  the  way  they  choose  their  general  assemblies),  with 
the  sole  and  express  power  of  appointing  deputies  to  a 
general  convention  who,  or  the  majority  of  whom,  should 
take  into  consideration  the  Articles  of  Confederation,  and 
make  such  alterations,  amendments,  and  additions  thereto 
as  to  them  should  appear  necessary  and  proper,  and  which 
being  by  them  ordained  and  published  should  have  the 
same  force  and  obligation  which  all  or  any  of  the  present 
articles  now  havet  No  alterations  in  the  government 
should,  I  think,  be  made,  nor  if  attempted  will  easily 
take  place,  unless  deducible  from  the  only  source  of 
just  authority — ^the  people.  "*• 

To  this  Washington  replied:  .  .  .  "Among  men 
of  reflection,  few  will  be  found,  I  believe,  who  are 
not  beginning  to  think  that  our  system  is  better  in 
theory  than  practice;  and  that,  notwithstanding  the 
boasted  virtue  of  America,  it  is  more  than  probable 
we  shall  exhibit  the  last  melancholy  proof  that  mankind 
are  not  competent  to  their  own  government,  without 
the  means  of  coercion,  in  the  sovereign.  Yet  I  would 
try  what  the  wisdom  of  the  proposed  Conventions  will 
suggest,  and  what  can  be  effected  by  their  counsels. 
It  may  be  the  last  peaceable  mode  of  assaying  the  prac- 
ticability of  the   present  form,  without  a  greater  lapse 

^  Jay's  Correspondence,  Vol.  3,  228,  229. 
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of  time  than  the  exigency  of  our  affairs  will  admit.  In 
strict  propriety,  a  convention  so  holden  may  not  be  legal. 
Congress,  however,  may  give  it  a  colouring  by  recom- 
mendation which  would  fit  it  more  to  the  taste,  without 
proceeding  to  a  definition  of  powers;  this,  however  con- 
stitutionally it  might  be  done,  would  not  in  my  opinion 
be  expedient;  for  delicacy  on  the  one  hand,  and  jealousy 
on  the  other,  would  produce  a  mere  nihil.'*** 

That  many  of  the  leading  men  who  had  been  elected 
members  of  the  Convention  were  in  favor  of  adopting  a 
Constitution  rather  than  amending  the  Articles  can  not 
be  successfully  questioned.  Bancroft  in  speaking  of  this 
says:  **The  choice  lay  between  an  amended  confederacy 
and  the  new  Constitution,"^*  thus  admitting  that  there 
was  opposition  to  a  mere  amendment  of  the  Articles. 
Perhaps  the  most  conclusive  evidence  that  many  favored 
an  entirely  new  Constitution  exists  in  the  fact  that  at 
least  two  plans  for  a  Constitution  were  introduced  on 
the  day  the  Convention  organized,*'  thus  showing  that 
they  had  been  carefully  prepared  before  the  Convention 
met.    Madison  and  Enox  wrote  Washington  early  in  1787 

*iJay*8  Correspondence,  Vol.  3,  239. 

s>  Bancroft's  History  of  the  Constitution,  Vol.  2,  6. 

ssThat  an  opinion  existed  that  the  Constitutional  Convention  ought 
to  do  more  than  amend  the  Articles  of  Confederation  is  shown  by  the 
following  letter  written  to  Rufus  King,  who  was  a  member  of  the  Con- 
vention : 

'TBLartford,  June  3,  1787. 
Dear  Sir: — 

Yours  of  the  24th  ulto.  came  to  hand  after  our  delegates  had  set 
out.  I  am  satisfied  with  the  appointment— except  Sherman,  who,  I 
am  told;  is  disposed  to  patch  up  the  old  scheme  of  Government.  This 
was  not  my  opinion  of  him,  when  we  chose  him;  he  is  as  cunning  as 
the  Devil,  and  if  you  attack  him,  you  ought  to  know  him  well;  he  is 
not  easily  managed,  but  if  he  suspects  you  are  trying  to  take  him 
in,  you  may  as  well  catch  an  Eel  by  the  tail.  Our  Genl.  Assembly 
will  finish  this  week  without  nuiking  Paper  Money  or  tender  Act.  Our 
unfederal  party  will  lose  ground.  I  am  persuaded  a  good  Government 
is  wished  for  by  the  majority  of  our  House  of  Assembly — ^but  whether 
the  people  at  large  will  be  prepared  to  receive  such  an  one  as  you  and 
I  wish,  is  uncertain;  but  I  hope  the  Convention  will  be  united  in 
something  that  is  not  so  totally  unfit  for  our  purposes,  as  the  present 
system,  for  I  consider  that  at  an  end. 

I  am  very  sincerely  your  most  obed.  H.  Servt. 

Jere.  Wadsworth.** 

Life  and  Correspondence  of  Rufus  King,  Vol.  1,  221. 
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outlining  some   of  the   provisions  which  the   Constitution 
should  contain.** 

On  July  5,  1787,  Nathan  Dane,  wrote  Rufas  King,** 
'*It  seems  to  be  argued  here  that  the  Virginia  plan  was 
admitted  to  come  upon  the  floor  of  investigation  by  way 
of  experiment  and  with  a  few  yieldings  on  this  point 
and  that  it  keeps  its  ground  at  present.  The  contents  of 
this  plan  was  known  to  some,  I  believey  before  the  conven- 
tion met.^^ 

2*  Sparks  Writings  of  Washington,  Vol.  9,  Appendix  ix,  509-513. 

25  Correspondence  of  Rufus  King,  Vol.  1,  228. 

26  Mr.  Moncure  D.  Conway,  in  his  Life  of  Randolph,  says,  ''On  the 
27th  of  March,  1787,  Governor  Randolph  wrote  from  Richmond  to 
James  Madison,  as  follows: 

'I  have  turned  my  mind  somewhat  to  the  business  of  May  next, 
but  am  hourly  interrupted.     At  present  I  conceive: 

'1.    That  the  alterations  should  be  grafted  on  the  old  Confederation. 

'2.  What  is  best  in  itself,  not  merely  what  can  be  obtained  from 
the  Assemblies,  be  adopted. 

'3.  That  the  points  of  power  to  be  granted  be  so  detached  from 
each  other,  as  to  permit  a  State  to  reject  one  part,  without  mutilating 
the  whole. 

'With  these  objects,  ought  not  some  general  propositions  to  be 
prepared  for  feeling  the  pulse  of  the  Convention  on  the  subject  at 
large?     Ought  not  an  address  to  accompany  the  new  Constitution?' 

"Four  years  before  Randolph  had  been  searching  about  the  funda- 
mental principles  of  a  constitution.  I  find  a  note  of  7th  March,  1783, 
in  which  a  constitution  is  defined  as  'a  compact  in  which  the  people 
themselves  are  the  sole  parties,  and  which  they  alone  can  abrogate; 
delineating  the  degree  to  which  they  have  parted  with  legislative,  ex- 
ecutive and  judiciary  power,  as  well  as  prescribing  how  far  each  of 
the  simple  forms  of  government  is  to  be  pursued  in  acts  of  legislation.* 
He  hopes  at  Philadelphia  to  secure  commercial  and  financial  uniformity 
for  the  colonies,  under  central  management  and  responsibility.  The 
reign  of  paper  money  must  end  at  Philadelphia — paper  money  which 
he  describes  as  an  'asylum  opened  in  the  temple  of  Fraud.'    .    .    • 

"At  the  close  of  the  Constitutional  Convention  of  1787,  its  secretary, 
William  Jackson,  made  a  holocaust  of  the  papers  on  his  table.  Many 
documents  of  historic  value  so  perished.  Fortunately  there  were 
some  who  realized  what  momentous  history  was  made  in  those  months, 
and  among  these  was  George  Mason,  of  Gunston  Hall.  By  the  kind- 
ness of  one  of  his  descendants,  I  have  access  to  his  papers,  and  among 
them  find  one  of  extreme  interest — the  draught  of  a  national  consti- 
tution by  Edmund  Randolph. 

"This  scheme  can  not  be  compared  with  the  resolutions  introduced 
by  Randolph  as  leader  of  the  Virginia  delegation,  of  which,  as  he 
said,   'details  made  no  part'     This   document   is   one   of   details   as 
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In  the  Convention  an  attack  was  made  upon  its  power 
to  do  more  than  amend  the  Articles.  Mr.  Paterson  said; 
**The  Convention  was  formed  in  pursuance  of  an  act 
of -Congress;  that  this  act  was  recited  in  several  of  the 
commissions^  particularly  that  of  Massachusetts,  which 
he  required  to  be  read;  that  the  amendment  of  the 
Confederacy  was  the  object  of  all  the  laws  and  com- 
missions on  the  subject;  that  the  Articles  of  the  Confed- 
eration were  therefore  the  proper  basis  of  all  the  pro- 
ceedings of  the  Convention;  that  we  ought  to  keep 
within  its  limits,  or  we  should  be  charged  by  our 
constituents  with  usurpation;  that  the  people  of  America 
were  sharp-sighted,  and  not  to  be  deceived.  But  the 
commissions  under  which  we  acted  were  not  only  the 
measure  of  our  power,  they  denoted  also  the  sentiments 
of  the  States  on  the  subject  of  our  deliberation.  The 
idea  of  a  National  Government,  as  contradistinguished 
from  a  Federal  one,  never  entered  into  the  mind  of  any 
of  them;  and  to  the  public  mind  we  must  accommodate 

well  as  general  principles,  and  coYers  nine  folio  pages  in  Randolph's 
small  handwriting.  It  has  evidently  been  used  in  Committee  of  De- 
tail, each  item  being  ticketed  off  when  disposed  of.  There  are  numerous 
erasures  and  interpolations,  with  notes  which  I  at  first  supposed  to 
be  by  his  colleague,  James  McClurg,  but  which  the  careful  investiga- 
tion of  my  friend  Paul  Ford  prove  to  be  by  Edward  Rutledge.  There 
are  indications  of  blank  spaces  left  to  be  filled  in  Philadelphia.  At 
one  point  the  first  legislative  branch  is  styled  llouse  of  Delegates/ 
at  another,  'House  of  Representatives/  and  there  are  other  vestiges 
of  the  development  of  the  scheme  as  the  Convention  proceeded. 

''The  title  'House  of  Delegates'  is  one  of  several  indications  that« 
the  Governor  began  on  the  basis  of  the  Virginia  Constitution — ^the  first 
republican  constitution  ever  written — ^which  he  helped  to  frame  in  his 
twenty-third  year.  Now  in  his  thirty-fourth  year,  he  was  Administra- 
tor of  the  State  he  had  helped  to  found — ^the  State  to  which  John 
Adams  said,  all  looked  up  to  for  examples.  Randolph's  alterations  of 
his  draft,  suggesting  consultations  with  one  and  another  leader,  the 
compulsory  modifications,  the  Rutledge  notes,  make  this  old  document 
in  some  sort  a  composite  Constitution. 

"The  instrument  opens  with  suggestions  of  a  general  kind.  'In  the 
draught  of  a  fundamental  constitution  two  things  deserve  attention. 
1.  To  insert  essential  principles  only,  lest  the  operations  of  govern- 
ment should  be  clogged  by  rendering  those  provisions  permanent  and 
unalterable  which  ought  to  be  accommodated  to  times  and  events.  2. 
To  use  simple  and  precise  language,  and  general  propositions,  accord- 
ing to  the  example  of  the  constitution  of  the  several  states/ "  Con* 
way's  Life  of  Randolph,  71-74. 
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ourselves.  "We  have  no  power  to  go  beyond  the  Federal 
scheme;  and  if  we  had,  the  people  are  not  ripe  for 
any  other.  We  must  follow  the  people;  the  people  will 
not  follow  us."" 

Mr.  Lansing,  of  'New  York,  was  decidedly  of  opinion 
that  the  power  of  the  Convention  was  restrained  to 
amendments  of  a  Federal  nature,  and  having  for  their 
basis  the  Confederacy  in  being.  The  acts  of  Congress, 
the  tenor  of  the  acts  of  the  States,  the  commissions  pro- 
duced by  the  several  deputations,  all  proved  this.  And 
this  limitation  of  the  power  to  an  amendment  of  the 
Confederacy  marked  the  opinion  of  the  States,  that  it 
was  unnecessary  and  improper  to  go  further.  He  was 
sure  that  this  was  the  case  with  his  State.  New  York 
would  never  have  concurred  in  sending  Deputies  to 
the  Convention,  if  she  had  supposed  the  deliberations 
were  to  turn  on  a  consolidation  of  the  States,  and  a 
National    Government. 

Was  it  probable  that  the  States  would  adopt  and 
ratify  a  scheme,  which  they  had  never  authorized  us  to 
propose,  and  which  so  far  exceeded  what  they  regarded 
as  sufficient  f^*    • 

The  attack  upon  the  power  of  the  Convention  to  adopt 
a  Constitution,  instead  of  amending  the  Articles  of 
Confederation,  was  continued  after  the  convention  had 
adjourned.  In  the  Virginia  Convention  Patrick  Henry 
said:  '*The  Federal  Convention  ought  to  have  amended 
the  old  system;  for  this-  purpose  they  were  solely 
Relegated;  the  object  of  their  mission  extended  to  no 
other    consideration. '  '*• 

Perhaps  the  most  complete  answer  made  to  these 
various  objections  is  to  be  found  in  Mr.  Madison's 
contribution  to  the  Federalist.*^  **The  powers  of  the 
Convention,"  said  he,  '* ought,  in  strictness,  to  be  deter- 
mined, by  an  inspection  of  the  commissions  given  to  the 
members  by  their  respective  constituents."  After  refer- 
ring to  the  Annapolis  Convention  and  the  recommendatory 
act   of   Congress   he    quotes   the   resolution   of    Congress 

2T  Journal,  139. 
38  Journal,  167-168. 
2»3   Elliot,  23. 
«o  Federalist,  No.  40. 
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conferring  authority  upon  the  Convention  and  says: 
''From  these  two  acts,  it  appears,  1st,  that  the  object 
of  the  Convention,  was  to  establish  in  these  States, 
a  firm  National  Oovemmeni;  2nd,  that  this  Government 
was  to  be  such  as  would  be  adequate  to  the  exigencies  of 
Oovemment,  and  the  preservation  of  the  Union;  3rd,  that 
these  purposes  were  to  be  eflPected  by  alterations  and 
provisions  in  the  Articles  of  Confederation,  as  it  is  expressed 
in  the  act  of  Congress — or  by  such  further  provisions  as 
should  appear  necessary ,  as  it  stands  in -the  recommenda- 
tory act  from  Annapolis;  4th,  that  the  alterations  and 
provisions  were  to  be  reported  to  Congress,  and  to  the 
States,  in  order  to  be  agreed  to  by  the  former,  and  con- 
firmed by  the  latter. 

**From  a  comparison  and  fair  construction  of  these 
several  modes  of  expression,  is  to  be  deduced  the 
authority  under  which  the  Convention  ;  acted.  They 
were  to  frame  a  National  Oovemment,  adequate  to  the 
exigencies  of  Government  and  of  the  Union,  and  to  reduce 
the  Articles  of  Confederation  into  such  form,  as  to  accom- 
plish these  purposes. 

"There  are  two  rules  of  construction,  dictated  by  plain 
reason,  as  well  as  founded  on  legal  axioms.  The  one 
is,  that  every  part  of  the  expression  ought,  if  possible, 
to  be  allowed  some  meaning,  and  be  made  to  conspire 
to  some  common  end.  The  other  is,  that  where  several 
parts  can  not  be  made  to  coincide,  the  less  important 
should  give  way  to  the  more  important  part;  the  means 
should  be  sacrificed  to  the  end,  rather  than  the  end 
to  the  means* 

**  Suppose,  then,  that  the  expression  defining  the  author- 
ity of  the  Convention,  were  irreconcilably  at  variance  with 
each  other;  that  a  natural  and  adequate  Oovemment  could 
not  possibly,  in  the  judgment  of  the  Convention,  be 
affected  by  alterations  and  provisions  in  the  Articles  of 
Confederation;  which  part  of  the  definition  ought  to  have 
been  embraced,  and  which  rejected!  "Which  was  the 
more  important,  and  which  the  less  important  partT 
which  the  end,  and  which  the  means  f  Let  the  most 
scrupulous  expositors  of  delegated  powers;  let  the  most 
inveterate  objectors  against  those  exercised  by  the  Con- 
vention, answer  these  questions.    Let  them  declare,  whether 
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it  was  of  most  importance  to  the  happiness  of  the  people 
of  America,  that  the  Articles  of  Confederation,  should 
be  disregarded,  and  an  adequate  Government  be  provided, 
and  the  Union  preserved;  or  that  an  adequate  Govern- 
ment should  be  omitted,  and  the  Articles  of  Confederation 
preserved.  Let  them  declare,  whether  the  preservation 
of  these  Articles  was  the  end  for  securing  which  a  reform 
of  the  Government  was  to  be  introduced  as  the  means; 
or  whether  the  establishment  of  a  Government,  adequate 
to  the  national  happiness,  was  the  end  at  which  these 
Articles  themselves  originally  aimed,  and  to  which  they 
ought,  as  insufficient  means,  to  have  been  sacrificed. 

''But  is  it  necessary  to  suppose,  that  these  expressions 
are  absolutely  irreconcilable  to  each  other;  that  no 
alterations  or  provisions  in  the  Articles  of  the  Confederation, 
could  possibly  mould  them  into  a  National  and  adequate 
Government ;  into  such  a  Government  as  has  been  proposed 
by  the  Convention! 

''No  stress,  it  is  presumed,  will  in  this  case,  be  laid 
on  the  title;  a  change  of  that  could  never  be  deemed  an 
exercise  of  ungranted  power.  Alterations  in  the  body 
of  the  instrument,  are  expressly  authorized.  New  provisions 
therein,  are  also  expressly  authorized.  Here  tnen  is  a 
power  to  change  the  title;  to  insert  new  Articles;  to 
alter  old  ones.  Must  it  of  necessity  be  admitted  that 
this  power  is  infringed,  so  long  as  a  part  of  the  old 
Articles  remain!  Those  who  maintain  the  affirmative, 
ought  at  least  to  mark  the  boundary  between  authorized 
and  usurped  innovations;  between  that  degree  of  change 
which  lies  within  the  compass  of  alterations  and  further 
provisions,  and  that  which  amounts  to  a  Transmutation  of 
the  Government.  Will  it  be  said  that  the  alterations 
ought  not  to  have  touched  the  substance  of  the  Con- 
federation! The  States  would  never  have  appointed  a 
Convention  with  so  much  solemnity,  nor  described  its 
objects  with  so  much  latitude,  if  some  substantial  reform 
had  not  been  in  contemplation.  Will  it  be  said,  that  the 
fundamental  principles  of  the  Confederation  were  not 
within  the  purview  of  the  Convention,  and  ought  not 
to  have  been  varied!  I  ask,  what  are  these  principles! 
Do  they  require,  that  in  the  establishment  of  the  Con- 
stitution,   the    States    should    be    regarded    as    distinct 
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and  independent  sovereigns  f  They  are  so  regarded  by 
the  Constitution  proposed." 

Mr.  Madison  gave  additional  reasons  sustaining  the  au- 
thority of  the  Convention  in  forming  a  Constitution,  which 
are  too  lengthy  to  be  inserted  hfere,  and  closed  his  vindi- 
cation of  its  power  in  the  following  language : 

"'The  sum  of  what  has  been  here  advanced  and  proved, 
is,  that  the  charge  against  the  Convention  of  exceeding 
their  powers,  except  in  one  instance  little  urged  by  the 
objectors,  has  no  foundation  to  support  it;  that  if  they 
had  exceeded  their  powers,  they  were  not  only  warranted, 
but  required,  as  the  confid-ential  servants  of  their  country, 
by  the  circumstances  in  which  they  were  placed,  to 
exercise  the  liberty  which  they  assumed;  and  that  finally, 
if  they  had  violated  both  their  powers  and  their  obliga- 
tions, in  proposing  a  Constitution,  this  ought  neverthe- 
less to  be  embraced,  if  it  be  calculated  to  accomplish  the 
views  and  happiness  of  the  people  of  America.  How  far 
this  character  is  due  to  the  Constitution,  is  the  subject 
under  investigation.'"^ 

The  Oonvention. — ^Before  beginning  an  examination  of 
the  work  done  by  the  Convention,  it  seems  proper  to  no- 
tice the  men  who  composed  that  body,  to  learn  who  they 
were,  what  they  had  been,  and  what  they  became,  and 
their  position  and  influence  in  their  respective  callings 
in  life.  It  is  a  mistake  to  study  the  Constitution  at  arm's 
length,  and,  while  trying  to  understand  it  and  learn  its 
history,  to  remain  ignorant  of  the  worth  and  achievements 
of  its  framers. 

The  Convention  was  to  have  met  in  Philadelphia  on  the 
second  Monday  in  May,  which  was  the  fourteenth  of  the 
month,  1787,  but  only  the  delegates  from  Virginia  and 
Pennsylvania,  attended  at  that  time,**  and  it  was  not  until 
the  twenty-fifth  of  the  month  that  a  sufficient  number  of 
delegates  were  present  to  organize  the  Convention.  But 
one  name  was  thought  of  in  connection  with  the  presi- 
dency, and  that  was  George  Washington.  Doctor  Frank- 
lin was  to  have  presented  his  name  to  the  Convention 
for  this  position,  but  being  detained  from  attending  by 
ill  health,  it  was  presented  by  Robert  Morris  of  Pennsyl- 
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vania.*'  John  Bntledge  of  South  Carolina  seconded  the 
nomination  and  expressed  the  desire  that  it  would  be 
unanimous,  and  suggested  that  the  presence  of  General 
Washington  prevented  such  remarks  as  would  otherwise 
be  appropriate.  Although  Washington  was  the  only  can- 
didate the  election  was  by  ballot,  but  every  vote  was 
cast  for  him.  Mr.  Morris  and  Mr.  Butledge  escorted 
him  to  the  chair  when  he  appropriately  thanked  the  Con- 
vention for  the  honor  of  his  election-  Mr.  Wilson  nom- 
inated Mr.  Temple  Franklin  for  secretary,  and  Mr.  Ham- 
ilton nominated  Major  Jackson,  who  was  elected.  The 
credentials  of  the  members  were  then  read.** 

Connecticut  was  ably  represented  by  William  S.  John- 
son, Roger  Sherman,  and  Oliver  Ellsworth.  Johnson  was 
a  graduate  of  Yale  College  and  a  lawyer  by  profession, 
had  been  the  agent  of  his  State  in  England,  was  a  Fellow 
of  the  Royal  Society,  and  a  friend  of  the  great  Samuel 
Johnson;  he  had  been  in  the  Continental  Congress,  been 
Chief  Justice  of  his  State,  afterwards  became  one  of  its 
first  United  States  Senators,  and  President  of  Columbia 
College. 

Roger  Sherman  had  signed  the  Declaration  of  Inde- 
pendence and  the  Articles  of  Confederation.  He  was 
a  lawyer  of  great  ability  and  was  Chief  Justice  of  his 
State  for  more  than  twenty  years,  and  became  one  of 
its  United  States  Senators. 

Oliver  Ellsworth  was  a  Princeton  graduate  and  had 
been  a  member  of  the  Continental  Congress  and  a 
Judge.  He  was  a  United  States  Senator  during  the 
first  Senate  and  was  the  author  of  the  famous  judi- 
ciary act  of  1789— creating  the  federal  courts  and  es- 
tablishing their  jurisdiction  on  which  much  of  his  fame 
rests.  He  was  afterwards  appointed  Chief  Justice  of  the 
Supreme  Court  of  the  United  States  by  Washington. 

Delaware  sent  Gunning  Bedford,  George  Read,  John 
Dickinson,  Richard  Bassett,  and  Jacob  Broom.  Bedford 
was  a  lawyer  and  had  been  a  member  of  Congress,  and 
was  appointed  by  Washington  the  first  federal  judge 
for   the   district    of  Delaware.     Read   had   also   been    in 
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Congress,  and  signed  the  Declaration  of  Independence; 
had  been  Governor  of  his  State  and  a  member  of  the 
Annapolis  Conference,  and  became  a  United  States  Sen- 
ator and  Chief  Justice  of  his  State.  Dickinson  was  one 
of  its  leading  members.  He  also  had  been  in  Congress, 
had  been  a  judge  and  member  of  the  Annapolis  Con- 
ference of  which  he  was  President;  was  the  author  of 
a  series  of  letters  entitled,  ''Letters  of  a  Parmer,"  which 
had  an  extensive  circulation  advocating  the  ratification 
of  the  Constitution.  At  one  time  he  resided  in  Pennsyl- 
vania, and  was  a  member  of  the  Supreme  Court  of  that 
State.  Dickinson  College,  a  leading  educational  insti- 
tution, was  named  for  him. 

Bassett  had  also  been  in  Congress  and  been  a  member 
of  the  Annapolis  Conference.  He  later  became  a  United 
States  Senator,  then  Chief  Justice  and  Qovemor  of  his 
State,  and  finally  a  United  States  Circuit  Judge.  Broom 
does  not  seem  to  have  been  an  ofScial,  but  was  a 
private  citizen  who  commanded  the  confidence  of  his 
State. 

From  Georgia  there  were  William  Houstoun,  "William 
Pierce,  William  Pew,  and  Abraham  Baldwin.  Each  had 
represented  the  State  in  Congress.  Pew  became  a  United 
States  Senator.  Baldwin  was  an  alumnus  of  Yale  College, 
and  became  President  of  the  University  of  Georgia,  and  a 
United  States  Senator.  Perhaps  Georgia  was  the  only 
State  whose  delegates  had  each  been  a  member  of  Con- 
gress. 

New  Hampshire  was  represented  by  Nicholas  Gilman 
and  John  Langdon.  Gilman  had  been  a  member  of  the 
Continental  Congress,  and  became  a  member  of  the  House 
of  Representatives  and  then  a  United  States  Senator. 

Langdon  had  also  been  a  member  of  Congress  and  a 
judge.  He  was  Governor  of  his  State  three  times  and  also 
became  a  United  States  Senator,  and  was  elected  President 
pro  tempore  of  the  first  United  States  Senate. 

New  Jersey  sent  David  Brearley,  William  Livingston, 
William  C.  Houston,  William  Paterson,  and  Jonathan 
Dayton.  Brearley  had  been  Chief  Justice  of  his  State 
and  was  a  Princeton  graduate. 

Livingston  was  a  graduate  of  Yale,  had  been  in  the 
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Continental  Congress,  and  Governor  of  his  State  several 
times. 

Houston,  like  Brearley,  was  a  Princeton  alumnus,  and 
later  a  member  of  the  faculty ;  he  was  also  a  member  of 
the  Annapolis  Conference,  and  several  times  a  member  of 
the  Continental  Congress. 

Paterson  was  also  a  Princeton  graduate  and  a  member 
of  the  Continental  Congress,  and  a  signer  of  the  Decla- 
ration of  Independence.  He  was  many  times  Attorney- 
Qeneral  of  his  State,  and  later  became  a  United  States 
Senator,  Qovernor  of  his  State,  and  Justice  of  the  United 
States  Supreme  Court.  Dayton  was  also  a  Princeton 
graduate.  He  had  been  a  member  of  the  Continental 
Congress  and  afterwards  became  a  member  of  Congress 
under  the  Constitution,  and  Speaker  of  the  House  of 
Representatives  and  a  United  States  Senator. 

Prom  Maryland  were  sent  Luther  Martin,  John  F. 
Mercer,  Daniel  Carroll,  Daniel  of  St.  Thomas  Jenifer, 
and  James  McHenry.  Martin  had  graduated  at  Princeton 
and  enjoyed  the  reputation  of  being  one  of  the  foremost 
lawyers  of  his  time.  He  took  an  active  part  in  the 
proceedings  of  the  Convention.  Mercer  was  a  graduate 
of  William  and  Mary,  studied  law  under  Jefferson,  had 
been  a  member  of  the  Continental  Congress,  and  later 
became  a  member  under  the  new  Congress,  and  Governor 
of  his  State.  Carroll  had  also  been  in  the  Continental 
Congress,  and  again  became  a  member  at  a  later  period. 
He  was  a  man  of  marked  ability. 

Jenifer  was  a  prominent  citizen  of  his  State,  who 
had  been  a  delegate  in  Congress.  McHenry  was  a  man 
of  military  experience,  having  been  on  Washington's 
staff  during  the  Revolution,  and  was  also  a  member  of  the 
Continental  Congress  and  Secretary  of  War  under  Wash- 
ington. 

Massachusetts  was  represented  by  Nathaniel  Qorham, 
Rufus  King,  Caleb  Strong,  and  Elbridge  Gerry.  Gorham 
had  been  a  member  of  Congress  and  President  of  that 
body  for  two  years;  because  of  his  experience  as  a 
parliamentarian,  he  usually  presided  over  the  Convention 
while  it  was  in  Committee  of  the  Whole.  King  had  been 
a  Congressman,  and  helped  to  frame  the  ordinance  of 
1787.     He    was    afterwards    three    times    elected    to    the 
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United  States  Senate  from  New  York,  and  twice  ap- 
pointed Minister  to  England.  Strong  was  a  graduate 
of  Harvard.  Later  in  life  he  was  Governor  of  his  State 
eleven  times,  and  was  United  States  Senator.  Gerry- 
was  also  a  graduate  of  Harvard,  had  signed  the  Declara- 
tion of  Independence  and  was  a  member  of  the  old  and 
new  Congress,  was  Minister  to  Prance,  Governor  of 
Massachusetts,  and  Vice-President  of  the  United  States, 
and  a  member  of  the  Convention  which  framed  the  first 
Constitution  of  his  State. 

From  New  York  were  John  Lansing,  Robert  Yates, 
and  Alexander  Hamilton.  Lansing  and  Yates  each  left 
the  Convention  early  in  July.  Each  afterwards  became 
Chief  Justice  of  the  highest  court' of  New  York;  Lansing 
had  been  a  member  of  the  Continental  Congress.  Ham- 
ilton has  become  such  a  colossal  figure  in  the  history 
of  the  republic  that  but  little  need  be  said  of  him 
here.  He  was  the  second  youngest  member  of  the  Con- 
vention, but  was  perhaps  the  brightest  intellect  in  that 
body.  He  had  been  a  member  of  Washington's  staff 
and  of  the  New  York  Legislature  and  of  Congress  before 
he  was  elected  to  the  Convention. 

North  Carolina  sent  Alexander  Martin,  William  Blount, 
Richard  D.  Spaight,  William  R.  Davie,  and  Hugh  Wil- 
liamson. Martin  was  Governor,  and  afterwards  a  United 
States  Senator.  He  had  graduated  at  Princeton  and  had 
been  a  member  of  the  Provincial  Congress.  Davie  was 
also  a  graduate  of  Princeton  and  Governor  of  his  State. 
Blount  had  been  in  the  Continental  Congress,  and  after- 
wards was  made  Governor  of  the  territory  south  of  the 
Ohio  river,  was  later  a  United  States  Senator  from 
Tennessee,  but  was  expelled  from  that  body  in  1797. 
Spaight  was  a  man  of  fine  classical  education,  being  a 
graduate  of  the  University  of  Glasgow  in  Scotland,  was 
in  the  Continental  Congress,  and  subsequently  in  the 
Congress  under  the  Constitution.  Williamson  had  grad- 
uated with  the  first  class  from  the  University  of  Pennsyl- 
vania, and  taught  as  a  member  of  its  faculty.  Later 
he  was  a  student  at  Edinburgh  and  London.  When  he 
returned  he  was  a  member  of  the  Continental  Congress 
and  later  of  the  Congress  under  the  Constitution. 

Pennsylvania    was    represented    by    one    of    the    ablest 
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delegations  in  the  Convention.  It  consisted  of  Benjamin 
Franklin,  Robert  Morris,  Thomas  Mifflin,  Greorge  Clymer, 
Thomas  FitzSimons,  James  Wilson,  Jared  IngersoU,  and 
Qouverneur  Morris.  At  the  head  of  this  delegation 
was  the  venerable  and  learned  Doctor  Franklin,  whose 
fame  was  as  wide  as  the  world,  and  excepting  Washing- 
ton, he  was  the  most  conspicuous  figure  in  the  Conven- 
tion. At  this  time  he  was  Governor  of  Pennsylvania. 
Robert  Morris  had  been  superintendent  of  finance  during 
the  Revolution,  had  signed  the  Declaration  of  Inde- 
pendence, had  been  a  Congressman,  and  subsequently 
became  a  United  States  Senator.  He  was  one  of  the 
greatest  men  of  the  Revolution.  Thomas  Mifflin  had 
been  a  Congressman,  knd  for  many  years  was  Governor 
of  the  State.  George  Clymer,  like  Morris,  was  a  signer 
of  the  Declaration  of  Independence,  and  later  became 
a  member  of  Congress.  Thomas  FitzSimons  was  a  business 
man  of  large  wealth  who  had  been  in  the  Continental 
Congress,  and  later  was  in  Congress  under  the  Constitu- 
tion. Jared  IngersoU  was  a  great  lawyer,  who  had  been 
Attorney-General  of  the  State  for  several  years.  James 
Wilson,  next  to  Madison,  was  perhaps  the  most  influential 
man  in  the  Convention.  He  was  born  in  Scotland  and 
had  studied  there  at  the  great  universities.  He  was  a 
signer  of  the  Declaration  of  Independence,  and  was 
afterwards  appointed  by  Washington  a  member  of  the 
Supreme  Court  of  the  United  States.  Gouverneur  Morris, 
a  relative  of  Robert,  was  a  graduate  of  King's  College 
(now  Columbia),  had  been  in  the  Continental  Congress, 
became  Minister  to  France,  and  was  afterwards  United 
States  Senator.  Because  of  his  fine  style  and  accuracy 
of  expression,  he  was  chosen  by  the  Committee  on  Style  to 
finally  write  the  Constitution. 

South  Carolina  sent  as  her  members  Charles  C.  Pinck- 
ney,  Charles  Pinckney,  Pierce  Butler,  and  John  Rutledge. 
These  men  constituted  one  of  the  ablest  delegations 
in  the  Convention.  Charles  C.  Pinckney  had  been  a 
student  at  Oxford,  England,  and  had  heard  the  law 
lectures  of  Sir  William  Blackstone.  He  was  an  able 
lawyer,  and  it  was  he  who  said,  ''Millions  for  defense, 
not  a  cent  for  tribute.**  Charles  Pinckney, — a  relative 
of    Charles    C. — ^had    been    in    the    Continental    Congress 
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and  had  served  in  the  Revolution.  He  was  Governor  of 
his  State  four  times,  and  later  was  again  a  member  of 
Congress.  He  took  an  active  part  in  the  proceedings 
of  the  Convention  and  submitted  a  plan  for  a  Constitu- 
tion. Pierce  Butler  had  been  in  the  Continental  Con- 
gress,' and  later  was  eleeted  to  the  United  States  Sen- 
ate. But  the  leading  member  from  that  State  was  John 
Butledge.  He  was  bom  in  Ireland  and  had  studied  law 
at  the  Inner  Tentple.  He .  had  also  been  a  member  of 
the  Continental  Congress,  and  Governor  of  South  Caro- 
lina, and  one  of  its  judges.  He  was  a  man  of  great  legal 
learning  and  impressive  eloquence.  He  was  appointed 
by  Washington  an  Associate  Justice  of  the  Supreme  Court 
of  the  United  States. 

The  most  influential  representation  was  from  the  State 
of  Virginia.  It  was  composed  of  George  Washington, 
Edmund  Randolph,  George  Mason,  James  Madison,  John 
Blair,  James  McClurg,  and  George  Wythe.  Washington 
was,  of  course,  the  head  of  the  delegation.  He  was  the 
most  conspicuous  man  in  the  country,  and  the  most  in- 
fluential in  the  republic. 

Randolph  was  Governor  of  his  State.  He  had  grad- 
uated at  William  and  Mary  College,  had  been  Attorney- 
General  of  Virginia,  and  been  in  Congress.  After- 
wards he  became  the  flrst  Attorney-General  of  the 
United  States,  and  Secretary  of  State.  He  presented  a 
plan  of  a  Constitution  to  the  Convention  which  was  large- 
ly followed  in  framing  that   instrument. 

George  Mason  was  one  of  the  strongest  men  of  the 
Virginia  delegation  and  of  the  Convention.  He  had 
served  in  Congress  and  was  elected  as  one  of  the  first 
United  States  Senators  from  his  State,  but  refused  to 
serve.  James  Madison  was  one  of  the  most  influential 
members  of  the  Convention,  if  not  the  most  influential. 
He  has  passed  into  history  as  *'The  Father  of  the  Con- 
stitution." He  was  a  graduate  of  Princeton  College,  had 
served  several  terms  in  Congress,  and  subsequently  be- 
came Secretary  of  State  and  President  of  the  United 
States.  John  Blair  was  a  graduate  of  William  and  Mary 
College,  had  studied  law  at  the  Inner  Temple  in  Lon- 
don, had  been  Chief  Justice  of  Virginia,  and  was  appointed 
by  Washington  an  Associate  Justice  of  the  Supreme  Court 
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of  the  United  States.  James  McClurg  was  also  a  graduate 
of  William  and  Mary  College,  had  studied  medicine 
abroad  and  received  a  degree  from  the  University  of 
Edinburgh.  He  was  perhaps  the  leading  physician  in 
Virginia,  and  was  appointed  to  fill  the  vacancy  caused 
by  Patrick  Henry's  refusal  to  serve  as  a  member  of  the 
Convention. 

Qeorge  Wythe  had  signed  the  Declaration  of  Inde- 
pendence. He  was  an  eminent  lawyer  and  judge.  JeflEer- 
son,  Madison,  John  Marshall  and  Monroe,  each  read 
law   in  his   ofSice. 

Of  this  Convention  it  can  be  said  that  a  more  represent- 
ative body  could  not  have  been  selected  at  that  time 
or  since.  Several  of  the  *  members  had  been  educated 
abroad.  Many  of  them  had  had  experience  in  Congress, 
and  as  members  of  the  conventions  which  framed  the  State 
Constitutions.  As  a  body  they  were  soundly  versed  in  the 
principles  of  constitutional  law  and  admirably  adapted  for 
their  work.  Most  of  them,  after  the  Constitution  was 
adopted,  added  additional  reputation  and  fame  to  their 
names. 

Franklin  was  the  oldest  member,  being  eighty-one,  Jon- 
athan Dayton  the  youngest,  being  twenty-seven.  Charles 
Pinckney  was  twenty-nine,  Hamilton  thirty  and  Madison 
thirty-six. 

Some  of  the  members  resigned  and  returned  home, 
because  they  did  not  believe  their  credentials  authorized 
them  to  adopt  a  Constitution,  but  only  to  amend  the  Ar- 
ticles. Among  these  were  Yates  and  Lansing  of  New  York. 
This  conduct  on  their  part  left  Hamilton  the  only  repre- 
sentative of  that  State  in  the  Convention.  Six  of  the 
members  had  signed  the  Declaration  of  Independence,  viz., 
Roger  Sherman,  Benjamin  Franklin,  Robert  Morris,  Oeorge 
Clymer,  James  Wilson,  and  Qeorge  Read.  Ten  members 
had  been  elected  who  refused  to  serve.  From  Qeorgia  they 
were  Qeorge  Walton  and  Nathaniel  Pendleton,  from  New 
Hampshire  John  Pickering  and  Benjamin  West,  from  Mas- 
sachusetts Francis  Dana,  from  New  Jersey  John  Nelson 
and  Abraham  Clark,  from  North  Carolina  Richard  Caswell 
and  W^illiam  Jones,  from  Virginia  Patrick  Henry.  Rhode 
Island  refused  to  send  delegates  to  the  Convention,  to  the 
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great  chagrin  of  many  of  her  people.  Elbridge  Oerry  of 
Massachusetts,  David  Brearley  of  New  Jersey,  Edmund 
Randolph  of  Virginia,  then  Governor  of.  his  State,  and 
George  Mason  of  Virginia,  declined  to  sign  the  Con- 
stitution. Caleb  Strong  of  Massachusetts,  Oliver  Ells- 
worth of  Connecticut,  Robert  Yates  and  John  Lansing 
of  New  York,  William  C.  Houston  of  New  Jersey,  John 
F.  Mercer  and  Luther  Martin  of  Maryland,  George  Wythe 
and  James- McClurg  of  Virginia,  Alexander  Martin  and 
William  B.  Davie  of  North  Carolina,  William  Pierce 
and  William  Houstoun  of  Georgia,  were  absent  when  the 
Constitution  was  signed. 

Such  were  the  men  Who  were  to  determine  whether 
there  should  be  amendments  to  the  Articles  or  a  new  Con- 
stitution, and  who  were  to  prepare  and  formulate  whatever 
should  be  agreed  upon." 

Plans  for  a  Constitution. — ^Four  plans  for  a  Constitution 
were  submitted  to  the  Convention.  One  coming  from  Mr. 
Randolph,"  the  Governor  of  Virginia,  on  May  29,  1787, 
consisted  of  nineteen  resolutions.  This  plan  is  sup- 
posed to  have  been  drawn  by  Mr.  Madison  at  the  request 
of  the  Virginia  delegation.  As  Mr.  Randolph  was  Governor 
of  the  State  of  Virginia  and  that  State  had  taken  the  lead- 
ing part  in  calling  the  Convention,  the  plan  was  given  him 
to  present  to  that  body.  Madison  says:  ''The  resolutions 
of  Mr.  Randolph,  the  basis  on  which  the  deliberations  of 
the  Convention  proceeded,  were  the  result  of  a  consultation 
among  the  Virginia  Deputies,  who  thought  it  possible  that, 
as  Virginia  had  taken  so  leading  a  part  in  reference  to  the 
Federal  Convention,  some  initiative  propositions  might 
be  expected  from  them.  They  were  understood  not  to 
commit  any  of  the  members  absolutely  or  definitely  on 
the  tenor  of  them.  The  resolutions  will  be  seen  to  pre- 
sent the  characteristic  provisions  and  features  of  a  Gov- 
ernment as  complete  (in  some  respects,  perhaps,  more  so) 

^  In  addition  to  the  general  sources  of  information  on  this  subject 
of  which  the  author  has  availed  himself,  he  acknowledges  his  obligation 
to  Thorpe's  Constitutional  History  of  the  United  States,  Vol.  1,  and 
Fiske's  Critical  Period  of  American  Histor}\ 

M  Journal,  61,  64. 
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as  the  plan  of  Mr.  Pinckney,  though  without  being  thrown 
into  a  formal  shape."" 

In  presenting  his  plan  Governor  Randolph  began  with  a 
review  of  the  necessities  which  called  the  members  of 
the  Convention  together:  **To  prevent,"  said  he,  **the 
fulfillment  of  the  prophecies  of  the  downfall  of  the  United 
States,  it  is  our  duty  to  inquire  into  the  defects  of  the 
Confederation,  and  the  requisite  properties  of  the  govern- 
ment now  to  be  framed;  the  danger  of  its  situations  and 
its   remedies. 

**The  Confederation  was  made  in  the  infancy  of  the 
science  of  Constitutions,  when  the  inefficiency  of  requisi- 
tions was  unknown;  when  no  commercial  discord  had 
arisen  among  the  States;  when  no  rebellion  like  that  in 
Massachusetts  had  broken  out;  when  foreign  debts  were 
not  urgent;  when  the  havoc  of  paper  money  had  not  been 
foreseen;  when  treaties  had  not  been  violated;  and  when 
nothing  better  could  have  been  conceded  by  States  jealous 
of  their  soviereignty.  But  it  oflEered  no  security  against 
foreign  invasion,  for  Congress  could  neither  prevent  nor 
conduct  a  war,  nor  punish  infractions  of  treaties  or  of  the 
law  of  nations,  nor  control  particular  States  from  pro- 
voking war.  The  Federal  Government  has  no  Constitu- 
tional power  to  check  a  quarrel  between  separate  States; 
nor  to  suppress  a  rebellion  in  any  one  of  them;  nor  to  es- 
tablish a  productive  impost ;  nor  to  counteract  the  commer- 
cial regulations  of  other  nations;  nor  to  defend  itself 
against  encroachments  of  the  States.  From  the  manner  in 
which  it  has  been  ratified  in  many  of  the  States,  it  can  not 
be  claimed  to  be  paramount  to  the  State  Constitutions,  so 
that  there  is  a  prospect  of  anarchy  from  the  inherent  laxity 
of  the  government.  As  the  remedy,  the  government  to  be 
established  must  have  for  its  basis  the  Republican  prin- 
ciple."" 

The  same  day  Charles  Pinckney,  of  South  Carolina, 
submitted  a  plan  which  consisted  of  sixteen  Articles.  Each 
of   these   plans    was   referred    to    the    Committee    of   the 

87  Madison's  Writings,  Vol.  4,  380. 

«8  Bancroft's  Histoiy  of  the  Constitution,  Vol.  2,  10,  IL 

Appendix  No.  0. 
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Whole'*   immediately   upon   being  submitted   to   the   Con- 
vention.*" 

M  Journal,  64,  72. 

^oTbe  author  is  aware  that  the  plan  in  Mr.  Madison's  Journal 
of  the  proceedings  of  the  Convention  attributed  to  Mr.  Pinckney, 
is  said  not  to  have  been  the  plan  which  he  submitted  to  the  Con- 
vention. But  a  copy  of  this  plan,  as  reported  in  Madison's  Jour- 
nal, was  used  by  Mr.  Justice  Miller  in  his  lectures  on  the  Consti- 
tution, and  subsequently  published  in  a  volume  entitled  ^'Miller  on  the 
Constitution,''  with  the  certificate  of  Mr.  William  F.  Wharton,  Acting 
Secretary  of  State  of  the  United  States,  under  the  seal  of  the  Depart- 
ment of  State,  that  he  had  compared  the  plan  and  it  is  a  ''true  copy, 
from  the  Archives  of  this  Department,  of  Pinckney's  plan  of  govern- 
ment of  May  29,  1787,  as  furnished  by  him  for  publication  under  the 
Kesolution  of  Congress  of  March  27,  1818,  directing  the  publication 
and  distribution  of  the  Journal  and  proceedings  of  the  Convention 
which  framed  the  Constitution  of  the  United  States."  Miller  on  the 
Constitution,  740. 

The  same  copy  also  appears  in  Elliot's  Debates,  Vol.   1,  145-140. 

Notwithstanding,  it  would  seem  that  the  evidence  that  the  plan 
referred  to  was  not  submitted  by  Mr.  Pinckney  at  the  opening  of 
the  Convention  is  strong,  and  the  proof  is  largely  taken  from  Mr. 
Madison's  Writings.  In  April,  1831,  he  wrote  Mr.  Paulding:  "Much 
curiosity  and  some  comment  have  been  exerted  by  the  marvelous 
identities  in  a  plan  of  Government  proposed  by  Charles  Pinckney 
in  the  Convention  of  1787,  as  published  in  the  Journals  with  the 
text  of  the  Constitution,  as  finally  agreed  to.  I  find  among  my 
pamphlets  a  copy  of  a  small  one  entitled  'Observations  on  the  Plan 
of  Government  submitted  to  the  Federal  Convention,  in  Philadelphia, 
on  the  28th  of  May,  by  Mr.  C.  Pinckney,  a  Delegate  from  South  Caro- 
lina, delivered  at  different  times  in  the  Convention. 

"The  copy  is  so  defaced  and  mutilated  that  it  is  impossible  to  make 
out  enough  of  the  plan,  as  referred  to  in  the  Observations,  for  a  due 
comparison  of  it  with  that  printed  in  the  Journal.  The  pamphlet 
was  printed  in  New  York  by  Francis  Childs.  The  year  is  effaced.  It 
must  have  been  not  very  long  after  the  close  of  the  Convention,  and 
with  the  sanction,  at  least,  of  Mr.  Pinckney  himself.  It  has  occurred 
that  a  copy  may  be  attainable  at  the  printing  ofiice  if  still  kept  up, 
or  examined  in  some  of  the  libraries  or  historical  collections  in  the 
city.  When  you  can  snatch  a  moment,  in  your  walks  with  other  views, 
for  a  call  at  such  places,  you  will  promote  an  object  of  som^  little 
interest  as  well  as  delicacy^  by  ascertaining  whether  the  article  in 
question  can  be  met  with.  I  have  among  my  manuscript  papers  lights 
on  the  subject.  The  pamphlet  of  Mr.  P.  could  not  fail  to  add  to  them." 
Madison's  Writings,  Vol.  4,  172,  173. 

As  showing  Mr.  Madison's  interest  in  the  subject,  on  June  1,  1831, 
he  wrote  Mr.  Sparks:  '*May  I  ask  of  you  to  let  me  know  the  result 
of  your  correspondence  with  Charleston  on  the  subject  of  Mr.  Pinck- 
ney's  draft  of  a  Constitution  for  the  United  States  as  soon  as  it  is 
ascertained  T**    Madison's  Writings,  Vol.  4,  181. 
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On  Wednesday,  the  13th  of  Jane,  this  Committee  made 
its'  report  to  the  Convention,  which  consisted  of  nineteen 
resolutions.*^    On  the  15th  of  June,  Mr.  Paterson  of  New 

On  the  6th  of  the  same  month  and  five  days  after,  he  again  wrote 
Mr.  Paulding  on  the  subject:  "Sinee  my  letter  answering  yours  of 
April  6,  in  which  I  requested  you  to  make  an  inquiry  concerning  a 
small  pamphlet  of  Charles  Pinckney  printed  at  the  close  of  the 
Federal  Convention,  of  1787,  it  has  occurred  to  mc  that  the  pamphlet 
might  not  have  been  put  in  circulation,  but  only  presented  to  his 
friends,  etc.  In  that  way  I  may  have  become  possessed  of  the  copy 
to  which  I  referred  as  in  a  damaged  state.  On  this  supposition  the 
only  chance  of  success  must  be  among  the  books,  etc.,  of  individuals  on 
the  list  of  Mr.  Pinckney's  political  associates  and  personal  friends.  Of 
those  who  belonged  to  N.  York,  I  recollect  no  one  so  likely  to  have 
received  a  copy  as  Rufus  King.  If  that  was  the  case,  it  may  remain 
with  his  representative,  and  I  would  suggest  an  informal  resort  to 
that  quarter,  with  a  hope  that  you  will  pardon  this  further  tax  on  your 
kindness.''      Madison's   Writings,   Vol.   4,    182. 

«i  Journal,  160,  162. 

On  the  27th  of  June  he  wrote  Mr.  Paulding  acknowledging  receipt 
of  the  pamphlet  he  had  written  for,  but  said  he  has  not  yet  had  time 
to  examine  it,  "but  I  have  no  doubt  that  it  throws  light  on  the  sub- 
ject to  which  it  has  relation."     Madison's  Writings,  Vol.  4,  182,  183. 

On  November  25,  1831,  Mr.  Madison  again  wrote  Mr.  Sparks  on 
the  subject,  which  letter  because  of  its  historical  importance  is  given 
in  full.  "I  have  received  your  favor  of  the  14th  inst.  The  simple 
question  is,  whether  the  draft  sent  by  Mr.  Pinckney  to  Mr.  Adams, 
and  printed  in  the  Journal  of  the  Convention,  could  be  the  same  with 
that  presented  by  him  to  the  Convention  on  the  29th  day  of  May,  1787; 
and  I  regret  to  say  that  the  evidence  that  that  was  not  the  case  is 
irresistible.  Take,  as  a  sufficient  example,  the  important  article  con- 
stituting the  House  of  Representatives,  which,  in  the  draught  sent  to 
Mr.  Adams,  besides  being  too  minute  in  its  details  to  be  a  possible 
anticipation  of  the  result  of  the  discussion,  etc.,  of  the  Convention  on 
that  subject,  makes  the  House  of  Representatives  the  choice  of  the 
people.  Now,  the  known  opinion  of  Mr.  Pinckney  was,  that  that  branch 
of  Congress  ought  to  be  chosen  by  the  State  Legislatures,  and  not  im- 
mediately by  the  people.  Accordingly,  on  the  6th  day  of  June,  not 
many  days  after  presenting  his  draught,  Mr.  Pinckney,  agreeably  to 
previous  notice,  moved  that,  as  an  amendment  to  the  Resolution  of 
Mr.  Randolph  the  term  'people'  should  be  struck  out  and  the  word 
'Legislatures'  inserted;  so  as  to  read,  'Resolved,  that  the  members 
of  the  first  branch  of  the  National  Legislature  ought  to  be  elected  by 
the  Legislatures  of  the  several  States.'  But  what  decides  the  point 
is  the  following  extract  from  him  to  me,  dated  March  28,  1789:  'Are 
you  not,  to  use  a  full  expression,  abundantly  convinced  that  the  theo- 
retic nonsense  of  an  election  of  the  members  of  Congress  by  the  people, 
in  the  first  instance,  is  clearly  and  practically  wrong;  that  it  will,  in 
the  end,  be  the  means  of  bringing  our  Councils  into  contempt,  and  that 
the  Legislatures  are  the  only  proper  judges  of  who  ought  to  be  elected  ?' 
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Jersey,  reported  his  plan,  which  consisted  of  nine  reso- 

"Other  proofs  against  the  identity  of  the  two  draughts  may  be  found 
in  Article  VIII  of  the  Draught,  which,  whilst  it  specifies  the  functions 
of  the  President,  contains  no  provision  for  the  election  of  such  an  offi- 
cer; nor,  indeed,  for  the  appointment  of  any  Executive  Magistracy,  not- 
withstanding the  evident  purpose  of  the  author  to  provide  an  entire 
plan  of  a  Federal  Government. 

"Again,  in  several  instances  where  the  Draught  corresponds  with  the 
Constitution,  it  is  at  variance  with  the  ideas  of  Mr.  Pinckney,  as 
decidedly  expressed  in  his  votes  on  the  Journal  of  the  Convention. 
Hius,  in  Article  VIII  of  the  Draught,  provision  is  made  for  removing 
the  President  by  impeachment,  when  it  appears  that  in  the  Convention, 
July  20,  he  was  opposed  to  any  impeachability  of  the  Executive  Magis- 
trate. In  Article  III,  it  is  required  that  all  money-bills  shall  originate 
in  the  first  branch  of  the  Legislature;  a^d  yet  he  voted,  on  the  8th  of 
August,  for  striking  out  that  provision  in  the  Draught  reported  by  the 
Committee  on  the  6th.  In  Article  V,  members  of  each  House  are  made 
ineligible,  as  well  as  incapable,  of  holding  any  office  under  the 
Union,  etc.,  as  was  the  case  at  one  stage  of  the  Constitution; 
a  disqualification  disapproved  and  opposed  by  him  August  14. 

''Further  discrepancies  might  be  found  in  the  observations  of  Mr. 
Pinckney,  printed  in  a  pamphlet  by  Francis  Childs,  in  New  York, 
shortly  after  the  close  of  the  Convention.  I  have  a  copy  too  mutilated 
for  use,  but  it  may  probably  be  preserved  in  some  of  your  historical 
repositories. 

"It  is  probable  that  in  some  instances,  where  the  Committee  which 
reported  the  Draught  of  August  6,  might  be  supposed  to  have  borrowed 
from  Mr.  Pinckney's  Draught,  they  followed  details  previously  settled 
by  the  Convention,  and  ascertainable,  perhaps,  by  the  Journal.  Still 
there  may  have  been  room  for  a  passing  respect  for  Mr.  Pinckney's 
plan  by  adopting,  in  some  cases,  his  arrangement;  in  others,  his  lan- 
guage. A  certain  analogy  of  outlines  may  be  well  accounted  for.  All 
who  regard  the  object  of  the  Convention  to  be  a  real  and  regular  Gov- 
ernment, as  contradistinguished  from  the  old  Federal  system,  looked 
to  a  division  of  it  into  Legislative,  Executive  and  Judiciary  branches, 
and  of  course  would  accommodate  their  plans  to  their  organization.  This 
was  the  view  of  the  subject  generally  taken  and  familiar  in  conversa- 
tion, when  Mr.  Pinckney  was  preparing  his  plan.  I  lodged  in  the 
same  house  with  him,  and  he  was  fond  of  conversing  on  the  subject. 
As  you  will  have  less  occasion  than  you  expected  to  speak  of  the 
Convention  of  1787,  may  it  not  be  best  to  say  nothing  of  this  delicate 
topic  relating  to  Mr.  Pinckney,  on  which  you  can  not  use  all  the  lights 
that  exist  and  that  may  be  added? 

"My  letter  of  April  8  was  meant  merely  for  your  own  information 
and  to  have  its  effect  on  your  own  view  of  things.  I  see  nothing  in 
it,  however,  unfit  for  the  press,  unless  it  be  thought  that  the  friends 
of  Mr.  Morris  will  not  consider  the  credit  given  him  a  balance  for  the 
merit  withdrawn,  and  ascribe  the  latter  to  some  prejudice  on  my  part." 
Madison's  Writings,  Vol.  4,  201-03. 

As  showing  Mr.  Madison's  continued  interest  in  this  matter  on  the 
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lutions/^     The  following  note  appears  in  Mr.  Madison's 

6th  of  January,  1834,  he  wrote  Mr.  Grimke  as  follows:  ''The  other 
error  lies  in  the  view  which  your  note  L  for  the  18th  page  gives  of 
Mr.  Pinckney's  draught  of  a  Constitution  for  the  United  States,  and 
its  conformity  to  that  adopted  hy  the  Convention.  It  appears  that  the 
draught  laid  by  Mr.  Pinckney  before  the  Convention  was,  like  some 
other  important  documents,  not  among  its  preserved  proceedings.  And 
you  are  not  aware  that  inauperahle  evidence  exists  that  the  draught 
in  the  published  Journal  could  not,  in  a  number  of  instances,  material 
as  well  as  minute,  be  the  same  with  that  laid  before  the  Convention. 
Take,  for  an  example  of  the  former,  the  article  relating  to  the  House 
of  Hepresentatives,  more  than  any  the  cornerstone  of  the  fabric.  That 
the  election  of  it  by  the  people  as  proposed  by  the  printed  draught  in 
the  Journal  could  not  be  the  mode  of  election  proposed  in  the  lost 
draught,  must  be  inferred  from  the  face  of  the  Journal  itself;  for  on 
the  6th  of  June,  but  a  few  days  after  the  lost  draught  was  presented 
to  the  Convention,  Mr.  Pinckney  moved  to  strike  the  word  ^people^ 
out  of  Mr.  Randolph's  proposition,  and  to  'Resolve  that  the  members 
of  the  first  branch  of  the  National  Legislature  ought  to  be  elected  by 
the  Legislatures  of  the  several  States*  But  there  is  other  and  most 
conclusive  proof  that  an  election  of  the  House  of  Representatives  by 
the  people  could  not  have  been  the  mode  proposed  by  him.  There  are 
a  number  of  other  points  in  the  published  draught,  some  conforming 
most  literally  to  the  adopted  Constitution,  which,  it  is  ascertainahlCf 
could  not  have  been  the  same  in  the  draught  laid  before  the  Convention. 
The  conformity  and  even  identity  of  the  draught  in  the  Journal,  with 
the  adopted  Constitution,  on  points  and  details  the  result  of  conflicts 
and  compromises  of  opini(m  apparent  in  the  Journal,  have  excited  an 
embarrassing  curiosity  often  expressed  to  myself  or  in  my  presence. 
The  subject  is  in  several  respects  a  delicate  one;  and  it  is  my  wish 
that  what  is  now  said  of  it  may  be  understood  as  yielded  to  your 
earnest  request,  and  as  entirely  confined  to  yourself.  I  knew  Mr. 
Pinckney  well,  and  was  always  on  a  footing  of  friendship  with  him. 
But  this  consideration  ought  not  to  weigh  against  justice  to  others,  as 
well  as  against  truth  on  a  subject  like  that  of  the  Constitution  of  the 
United  States."    Madison's  Writings,  Vol.  4,  338-39. 

Mr.  Madison  continued  to  manifest  great  interest  in  this  subject 
as  shown  by  the  fact  that  on  the  5th  of  June,  1835,  he  wrote  the  fol- 
lowing letter  to  Mr.  Duer:  "I  have  received  your  letter  of  April  25, 
and  with  the  aid  of  a  friend  and  amanuensis,  have  made  out  the  fol- 
lowing answer: 

"On  the  subject  of  Mr.  Pinckney's  proposed  plan  of  a  Constitution,  it 
is  to  be  observed  that  the  plan  printed  in  the  Journal  was  not  the 
document  actually  presented  by  him  to  the  Convention.  That  document 
was  not  otherwise  noticed  in  the  proceedings  of  the  Convention  than 
by  a  reference  of  it,  with  Mr.  Randolph's  plan,  to  a  committee  of  the 
whole,   and   afterwards  to   a  committee  of  detail,  with  others;    and 


*2  Journal,  164-66. 
Appendix  No.   6. 
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Journal  of  the  Convention  concerning  this  plan:     ''This 

Dot  being  found  among  the  papers  left  with  President  Washington, 
and  finaHy  deposited  in  the  Department  of  State,  Mr.  Adams,  charged 
with  the  publication  of  them,  obtained  from  Mr.  Pinckney  the  docu- 
ment in  the  printed  Journals  as  a  copy  supplying  the  place  of  the 
missing  one.  In  this  there  must  be  error,  there  being  sufficient  evi- 
dence, even  on  the  face  of  the  Journals,  that  the  copy  sent  to  Mr. 
Adams  could  not  be  the  same  with  the  document  laid  before  the  Con- 
vention. Take,  for  example,  the  article  constituting  the  House  of 
Representatives  the  cornerstone  of  the  fabric,  the  identity,  even  verbal, 
of  which  with  the  adopted  Constitution,  has  attracted  so  much  notice. 
In  the  first  place,  the  details  and  phraseology  of  the  Constitution  ap- 
pear to  have  been  anticipated.  In  the  next  place,  it  appears  that  with- 
in a  few  days  after  Mr.  Pinckney  presented  his  plan  to  the  Conven- 
tion, he  moved  to  strike  out  from  the  resolution  of  Mr.  Randolph  the 
provision  for  the  election  of  the  House  of  Representatives  by  the  people, 
and  to  refer  the  choice  of  that  House  to  the  Legislature  of  the  States, 
and  to  this  preference  it  appears  he  adhered  in  the  subsequent  proceed- 
ings of  the  Convention.  Other  discrepancies  will  be  found  in  a  source 
also  within  your  reach,  in  a  pamphlet,  published  by  Mr.  Pinckney 
soon  after  the  close  of  the  Convention,  in  which  he  refers  to  parts  of 
his  plan  which  are  at  variance  with  the  document  in  the  printed 
Journal.  A  friend  who  had  examined  and  compared  the  two  docu- 
ments has  pointed  out  the  discrepancies  noted  below.*     Further  evi- 


•<(i 


'Discrepancies  noted  between  the  plan  of  Mr.  C.  Pinckney  as  fur- 
nished by  him  to  Mr.  Adams,  and  the  plan  presented  to  the  Convention 
as  described  in  his  pamphlet. 

"The  pamphlet  refers  to  the  following  provisions  which  are  not  found 
in  the  plan  furnished  to  Mr.  Adams  as  forming  a  part  of  the  plan 
presented  to  the  Convention:  1.  The  Executive  term  of  service  7 
years.  2.  A  council  of  revision.  3.  A  power  to  convene  and  prorogue 
the  Legislature.  4.  For  the  junction  or  division  of  States.  6.  For 
enforcing  the  attendance  of  members  of  the  Legislature.  6.  For  se- 
curing exclusive  right  of  authors  and  discoverers. 

"The  plan,  according  to  the  pamphlet,  provided  for  the  appointment 
of  all  officers,  except  judges  and  ministers,  by  the  Executive,  omitting 
the  consent  of  the  Senate  required  in  the  plan  sent  to  Mr.  Adams. 
Article  numbered  9,  according  to  the  pamphlet,  refers  the  decision  of 
disputes  between  the  States  to  the  mode  prescribed  under  the  Con- 
federation. Article  numbered  7,  in  the  plan  sent  to  Mr.  Adams,  gives 
to  the  Senate  the  regulating  of  the  mode.  There  is  no  numerical  cor- 
respondence between  the  articles  as  placed  in  the  plan  sent  to  Mr. 
Adams,  and  as  noted  in  the  pamphlet,  and  the  latter  refers  numeri- 
cally to  more  than  are  contained  in  the  former. 

"It  is  remarkable,  that,  although  the  plan  furnished  to  Mr.  Adams 
enumerates  iHth  such  close  resemblance  to  the  language  of  the  Con- 
stitution as  adopted  the  following  provisions,  and  among  them  the 
fundamental  article  relating  to  the  constitution  of  the  House  of  Repre- 
sentatives,  they   are  unnoticed   in   his   observations   on   the   plan   of 
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plan  had  been  concerted  among  the  Deputation,  or  mem- 

dence  on  this  subject,  not  within  your  own  reach,  must  await  a  future, 
perhaps  a  posthumous  disclosure. 

"One  conjecture  explaining  the  phenomenon  has  been,  that  Mr.  Pinck- 
uey  interwove  with  the  draught  sent  to  Mr.  Adams  passages  as  agreed 
to  in  the  Convention  in  the  progress  of  the  work,  and  which,  after  a 
lapse  of  more  than  thirty  years,  w^re  not  separated  by  his  recollec- 
tion."   Madison's  Writings,  Vol.  4,  378-80. 

It  is  evident  from  Mr.  Madison's  correspondence  that  he  did  not 
believe  Mr.  Finckney  was  the  author  of  the  plan  of  a  Ck>nstitu- 
tion  which  in  his  (Madison's)  Journal  of  the  proceedings  of  the  Con- 
vention he  gave  him  credit  for.  Yet,  how  did  Mr.  Pinckney's  plan  get 
into  Mr.  Madison's  Journal?  According  to  the  statement  of  Mr.  Whar- 
ton, above  referred  to,  Mr.  Pinckney  furnished  the  copy  he  filed  in 
the  Department  of  State  in  pursuance  of  the  resolution  of  Congress 
of  March  27,  1818.  Mr.  Madison  had  expressed  his  opinion  in  his  cor- 
respondence that  that  copy  was  in  some  way  an  error,  and  that  the 
error  might  have  grown  out  of  Mr.  Pinckney's  misrecollection. 

The  difficulty  with  this  view  is  that  the  certified  copy  of  Pinck- 
ney's plan  on  file  in  the  Department  of  State  orresponds  precisely 
(with  a  very  few  absolutely  minor  differences,  such  as  "thereinafter," 
instead  of  "thereafter")  with  tlie  Pinckney  plan  as  published  in 
Madison's  Journal.  Tliis  necessarily  suggests  the  question,  why  does 
tho  plan  which  Mr.  Madison  says  Mr.  Pinckney  submitted  to  the  Con- 
vention in  1787  correspond  so  accurately  with  the  plan  furnished  by 
Mr.  Pinckney  in  1819,  more  than  thirty  years  afterward? 

The  author  has  made  his  references  to  the  plan,  which  Mr.  Madison 
sets  out  in  his  report  of  the  proceedings  of  the  Convention,  as  Mr. 
Pinckney's  plan.  He  had  largely  done  this  before  he  was  aware  of 
the  controversy  concerning  the  accuracy  of  that  plan,  but  trusts  that  the 
error  will  not  be  regarded  seriously  by  students  or  critics. 

Some  severe  criticisms  have  been  made  upon  Mr.  Pinckney  in  re- 
gard to  his  conduct  in  reference  to  this  matter,  and  yet  he  has  gener: 
ally,  if  not  always,  been  given  credit  for  his  outline  of  the  Constitution. 

In  a  scholarly  and  exhaustive  review  of  this  subject  in  the  able 
paper  entitled  "Studies  in  the  History  of  the  Federal  Convention  in 


Government  submitted  by  him  to  the  Convention,  while  minor  provi- 
sions, as  that  enforcing  the  attendance  of  members  of  the  Legislature, 
are  commented  on.  I  cite  the  following,  though  others  might  be  added: 
1.  Election  by  the  people  of  the  House  of  Representatives.  2.  The 
Executive  veto  on  the  laws.  3.  To  subdue  a  rebellion  in  any  State  on 
application  of  its  Legislatures.  To  provide  such  dock-yards  and  ar- 
senals, and  erect  such  fortifications,  as  may  be  necessary  for  the  United 
States,  and  to  exercise  exclusive  jurisdiction  therein.  4.  To  establish 
post  and  military  roads.  6.  To  declare  the  punishment  of  treason, 
which  shall  consist  only  in  levying  war  against  the  United  States,  or 
any  of  them,  or  in  adhering  to  their  enemies.  No  person  shall  be 
convicted  of  treason  but  by  the  testimony  of  two  witnesses.  6.  No 
tax  shall  be  laid  on  articles  exported  from  the  States." 
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bers  thereof,  from  Connecticut,  New  York,  New  Jersey, 
Delaware,  and  perhaps  Mr.  Martin,  from  M!aryland,  who 

1787,"  by  Professor  John  Franklin  Jameson,  Am.  Hist.  Assn.,  Vol.  1, 
1902,  in  which  Mr.  Pinckney's  attitude  is  somewhat  adversely  reviewed, 
the  author  closes  his  article  with  this  complimentary  note:  "It  is 
perhaps  sufficient  to  remark,  in  conclusion,  that  as  a  maker  of  the  Con- 
stitution Charles  Pinckney  evidently  deserves  to  stand  higher  than  he 
has  stood  of  late  years,  and  that  he  Would  have  a  better  chance  of 
doing  so  if  in  his  old  age  he  had  not  claimed  so  much." 

Another  accomplished  writer  in  commenting  upon  Pinckney's  work 
in  the  Federal  Convention  said,  "Mr.  Pinckney  suggested  31  or  32 
provisions  which  were  finally  embodied  in  the  Constitution;  of  these 
about  twelve  were  originally  in  the  Articles  of  Confederation."  Prof. 
Laughlin  in  Am.  Hist.  Rev.,  Vol.  9,  741. 

Certainly  no  one  can  compare  Mr.  Pinckney 's  plan  as  reported  in 
Madison's  Journal  of  the  proceedings  of  the  Convention  with  the 
Constitution  without  being  struck  with  the  marvelous  similarity  of 
many  of  their  provisions.  This  is  one  of  the  strongest  arguments 
against  the  authenticity  of  the  Pinckney  plan  set  out  in  Madison's 
Journal.  The  enumeration  of  the  powers  of  Congress  as  contained  in 
the  Constitution  seems  to  have  been  taken  almost  wholly  from  Pinck- 
ney's  plan.  The  same  may  be  said  of  what  is  called  the  'Veto"  clause 
of  the  Constitution,  and  these  are  but  two  illustrations  of  a  great 
number  which  could  be  given.  While  this  part  of  the  author's  work 
was  passing  through  the  press,  he  first  saw  the  very  recent  work  of 
Ex-Chief  Justice  Nott,  of  the  Court  of  Claims,  entitled,  "The  Mystery 
of  the  Pinclcney  Draught."  In  this  book  the  author  goes  very  fully 
into  the  history  of  his  subject  and  very  ably  reviews  it,  and  defends 
Mr.  Pinckney.  He  claims  that  Pinckney 's  plan  of  the  Constitution 
was  used  by  the  Committee  of  Detail  and  then  destroyed  by  that  com- 
mittee. ''Judging,"  he  says,  "in  the  light  of  all  the  facts  which  the 
case  discloses  we  must  conclude  that  the  only  thing  which  would  have 
justified  the  Committee  of  Detail  in  not  returning  the  Pinckney  draught 
to  the  Secretary  of  the  Convention  was  that  it  had  been  destroyed; 
the  only  thing  which  would  have  justified  the  Committee  in  destroying 
it,  was  that  they  were  compelled  to  use  it  as  printer's  copy."    P.  241. 

After  examining  all  the  testimony  bearing  upon  the  case  which  he 
could  find,  the  Chief  Justice  arrived  at  the  following  conclusions: 

"1.  The  draught  in  the  State  Department  agrees  so  closely  with  the 
draught  of  the  Committee  of  Detail,  in  form,  in  phraseology,  in  struc- 
ture, in  arrangement,  in  extent,  in  its  beginning  and  its  ending  that 
unquestionably  the  one  draught  must  have  followed  the  other.  There 
can  be  no  middle  ground  here. 

"2.  With  the  uncovering  of  the  Committee's  draught  and  the  bring- 
ing of  the  Observations  into  the  case  and  the  confirmatory  matter  in 
the  Randolph  and  Wilson  draughts,  it  becomes  evident  that  the  sus- 
pected fraud  was  an  impossibility.  That  is  to  say,  when  Pinckney 
described  in  the  Observations  the  draught  which  he  was  subsequently 
to  present  to  the  Convention  he  (hereby  described  the  draught  which  he 
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made  with  them  a  common  cause,  though  on  different 
principles.      Connecticut    and    New    York    were    against 

was  ultimately  to  place  in  the  Department  of  State.  In  a  word» 
if  a  fraud  was  perpetrated  in  1818,  it  must  have  been  begun  in  1787, 
before  the  Convention  met,  which  is  a  reductio  ad  absurdum. 

''3.  The  Observations  were  printed  and  published  during  the  life- 
time of  every  member  of  the  Convention,  including  the  five  members 
of  the  Committee  of  Detail,  and  Pinckney  immediately  republished  them 
in  the  South  Carolina  State  Gazette.  In  I8I9  when  a  copy  of  the 
draught  was  published  and  circulated  as  a  public  document  there  were 
16  members  of  the  Convention  still  living,  among  whom  was  Madison, 
the  chronicler  of  the  Convention. 

"It  must  therefore  be  held  that  Pinckney  did  not  conceal  anything 
or  shrink  from  investigation;  and  that  all  which  he  did  was  done  in 
due  time,  in  the  light  of  day  and  in  the  most  open  manner.  Indeed 
it  may  be  asked  whether  there  ever  was  an  historical  document 'which 
was  so  doubly  published  and  declared  both  prior  to  and  at  the  time 
when  it  was  produced  as  the  Pinckney  draught;  or  which  could  have 
been  so  easily  refuted,  if  it  was  really  refutable?  A  court  of  justice 
in  such  a  case  would  say,  'The  plea  of  fraud  is  sustained  by  no  evi- 
dence whatever.  To  allow  a  document  which  was  placed  in  the  files 
of  the  Government  at  the  instance  of  a  high  officer  of  State  to  be 
attacked  and  discredited  because  of  the  doubts  and  suspicions  of  in- 
dividuals, no  matter  how  eminent  and  intelligent,  would  be  a  monstrous 
abuse  of  authority  which  can  not  be  upheld  in  either  law  or  morals.' 

"4.  A  question  may  be  raised  as  to  whether  the  Journal  of  Madison 
can  properly  be  admitted  as  evidence  against  the  claim  of  Pinckney; 
and  it  must  be  conceded  that  Madison  occupied  the  position  of  a  con- 
troversialist; that  during  the  whole  of  the  period  ot  controversy  his 
chronicle  of  the  Convention  was  in  his  exclusive  possession;  and  that 
it  was  within  his  power  at  any  moment  to  obliterate  parts  or  passages 
which,  coming  to  the  knowledge  of  the  world,  would  weaken  his  own 
position  and  vindicate  Pinckney  and  sustain  the  draught.  But  such 
a  suggestion  against  the  integrity  of  such  a  man  is  not  to  be  lightly 
entertained.  It  is  no  more  to  be  believed  without  evidence  (and  evidence 
of  the  most  clear  and  unequivocal  character)  that  Madison,  for  his 
own  purposes,  obliterated  historical  evidence,  than  that  Pinckney 
fabricated  it.  Each  was  a  member  of  the  Congress  of  the  Confedera- 
tion ;  each  was  a  delegate  to  the  great  Convention ;  each  was  eminent  for 
his  zeal  in  the  prolonged  and  often  hopeless  work  of  framing  the 
Constitution;  each  has  left  behind  him  a  long  record  of  distinguished 
public  life.  The  one  laboriously  prepared  the  only  draught  of  the 
Constitution  that  was  made  for  the  use  of  the  Convention;  and  the 
other  laboriously  prepared  the  only  chronicle  of  the  framers'  work 
which  the  world  possesses.  It  is  not  for  the  bitterness  of  controversy, 
heedlessly,  to  assail  such  men. 

"5.  The  Journal  of  Madison  must  be  received  as  authentic  history. 
At  the  same  time  it  must  be  borne  in  mind  that  it  was  not  written 
with  the  fullness  and  precision  of  the  modem  stenographer.    Madison 


PLANS    OF    A    CONSTITUTION.  75 

a  departure  from  the  principle  of  the  Confederation, 
wishing  rather  to  add  a  few  new  powers  to  Congress 
than  to  substitute  a  National  Government.  The  States 
of  New  Jersey  and  Delaware  were  opposed  to  a  Na- 
tional Government,  because  its  patrons  considered  a 
proportional  representation  of  the  States  as  the  basis 
of  it.  The  eagerness  displayed  by  the  members  opposed 
to  a  National  Government,  from  these  different  motives, 
began  now  to  produce  serious  anxiety  for  the  result 
of  the  Convention.  Mr.  Dickinson  said  to  Mr.  Madison, 
**You  see  the  consequence  of  pushing  things  too  far. 
Some  of  the  members  from  the  small  States  wish  for 
two  branches  in  the  General  Legislature,  and  are  friends 
to  a  good  National  Government;  but  we  would  sooner 
submit  to  foreign  power,  than  submit  to  be  deprived  in 
both  branches  of  the  Legislature,  of  an  equality  of  suffrage, 
and  thereby  be  thrown  under  the  domination  of  the  larger 
States."*'  This  plan  favored  amending  the  Articles  of 
Confederation. 

On  the  18th  of  June,  Mr.  Hamilton,  for  the  first  time, 
addressed  the  Convention,  and  upon  concluding  submit- 
ted a  sketch  of  a  Constitution  which  consisted  of  eleven 
articles.** 

On  the  20th  of  June  the  Convention  began  the  con- 
could  not  transcribe  the  words  which  a  speaker  uttered  and  leave  us 
to  ascertain  the  speaker's  meaning  from  his  words.  All  that  such  a 
reporter  could  do  was  to  record  what  he  believed  to  be  the  speaker's 
meaning.  It  follows  that  condensed  passages,  isolated  sentences,  casual 
turns  of  expression  can  not  be  used  as  admissions  against  Pinckney, 
and  must  be  considered  with  disinterested  caution,  if  they  be  considered 
at  all. 

'Time  which  destroys,  also  discloses;  and  time  may  bring  to  light 
some  record  which  will  change  the  conclusions  of  to-day.  But  as  the 
ease  now  stands  it  must  be  said  that  the  Pinckney  Draught  in  the 
Department  of  State  is  (with  the  exceptions  before  noted),  all  that 
Pinckney  represented  it  to  be."    Pp.  273-277. 

Adjournal,  163«  note. 

<*  Journal,  185,  186. 

It  is  fair  to  Mr.  Hamilton  to  say  that  he  never  considered  the 
articles  which  he  submitted  at  that  time  as  being  his  plan  for  a 
Constitution.  About  the  close  of  the  Convention  he  submitted  to  Mr. 
Aiadison  a  full  plan  for  a  Constitution,  which  is  to  be  found  in 
Volume  2,  page  395,  of  Hamilton's  works  edited  by  his  son  J.  C. 
Hamilton,  and  which  appears  in  this  work  as  Appendix  No.  7,  also 
his  speech  on   submitting  ''his   sketch"  as  Appendix  No.  8. 
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sideration  of  the  report  of  the  Committee  of  the  Whole/** 
The  Convention  voted  to  postpone  the  consideration  of 
the  first  proposition  of  Mr.  Paterson's  plan,  which  was 
**That  the  Articles  of  Confederation  should  be  so  revised, 
corrected,  and  enlarged,  as  to  render  the  Federal  Con- 
stitution adequate  to  the  exigencies  of  Government,  and 
the  preservation  of  the  Union.''  Only  New  York  and 
New  Jersey  voted  against  this  resolution.**  After  the 
Convention  had  spent  much  time  in  considering  the  report 
of  the  Committee  of  the  "Whole,  and  while  it  was  con- 
sidering the  question  of  allowing  each  State  one  vote 
in  the  second  branch,  General  Pinckney  moved  that  a 
Committee  of  one  from  each  State  be  appointed  to  **  de- 
vise and  report  some  compromise,"  and  the  motion  pre- 
vailed by  a  vote  of  10  to  1.  The  Committee  was  elected 
by  ballot,  and  was  composed  of  Mr.  Gerry,  Mr.  Ellsworth, 
Mr.  Yates,  Mr.  Paterson,  Doctor  Franklin,  Mr.  Bedford, 
Mr.  Martin,  Mr.  Mason,  Mr.  Davie,.  Mr.  Rutledge,  and  Mr. 
Baldwin.*^ 

On  the  23rd  of  July,  Mr.  Gerry  moved  that  the  pro- 
ceedings of  the  Convention  for  the  establishment  of  a 
National  Government,  (except  the  part  relating  to  the 
Executive)  be  referred  to  a  committee  to  prepare  and  re- 
port a  Constitution  conformable  thereto  and  this  was  unan- 
imously carried.  It  was  then  decided  that  the  committee 
should  consist  of  five  members  and  be  elected  by  ballot.*' 
The  committee  which  was  chosen  consisted  of  Mr.  Rut- 
ledge,  Mr.  Randolph,  Mr.  Gorham,  Mr.  Ellsworth,  and 
Mr,  Wilson.  At  this  time  the  Convention  discharged 
the  Committee  of  the  Whole  from  considering  the  propo- 
sition submitted  to  it  by  Mr.  Pinckney  as  a  basis  of  a 
Constitution  and  referred  such  resolutions  to  the  Com- 
mittee  of  Detail  just  appointed.*® 

On  the  26th  of  July  the  proceedings  of  the  Convention  up 
to  that  time,  which  consisted  of  twenty-three  resolutions, 
were  referred  to  the  Committee  of  Detail,*®  and  the  Con- 

49  Journal,  109. 
40  Journal,  285,  289. 
*Tgournal,  289-90. 
48  Journal,  418,  426 
40  Journal,  427. 
so  Journal,  444-448 
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vention  then  adjourned  until  August  6,  when  that  Com- 
mittee reported  to  the  Convention.  The  report  consisted 
of  twenty-three  articles,  and  was  the  first  real  outline  of 
a  Constitution  which  had  been  submitted  to  the  Conven- 
tion." 

The  debates  which  occurred  in  the  Convention  naturally 
divide  themselves  into  five  periods.  The  -first  period 
begins  on  the  30th  of  May,  and  closes  on  the  13th  of 
June.  During  this  period  the  Committee  of  the  Whole 
discussed  the  plans  of  a  Constitution  submitted  by  Mr. 
Randolph  and  Mr.  Pinckney,  and  reported  a  series  of 
resolutions  to  the  Convention*'  based  largely  upon  Ran- 
dolph's plan. 

The  second  period  was  from  June  15  to  June  20,  during 
which  the  Committee  of  the  Whole  considered  the  plan 
of  Mr.  Paterson, — commonly  called  the  New  Jersey 
plan.  On  the  19th  of  June  the  Committee  determined 
to  report  the  Randolph  plan  to  the  Convention." 

The  third  period  covered  the  time  from  June  20  to  July 
26,  during  which  the  Convention  considered  the  resolu- 
tions submitted  by  the  Committee  of  the  Whole.** 

The  fourth  period  was  from  August  7  to  September  11, 
when  the  Convention  considered  the  report  of  the  Com- 
mittee of  Detail.** 

The  -fifth  and  last  period  covered  the  time  from  September 
12  to  September  17,  when  the  Constitution  was  signed.** 

61  Journal,  440-461. 

adjournal,  73-162. 

BS  Journal,  163-106. 

ft«  Journal,   100-448. 

B6  Journal,  462-600. 

B^An  eminent  English  writer,  who  has  made  a  profound  study  of 
our  Ck>n8titution  and  of  our  institutions  generaUy,  has  said  that  the 
great  excellence  of  our  Constitution  and  the  success  of  the  Convention 
which  framed  it  was  due  to  four  causes: 

First.  '^The  men  of  the  Convention  had  the  experience  of  the 
English  Constitution.  That  Constitution,  very  different  then  from 
what  it  is  now,  was  even  then  not  quite  what  they  thought  it.  Their 
view  was  tinged  not  only  by  recollections  of  the  influence  exercised  by 
King  George  the  Third,  an  influence  due  to  transitory  causes,  but  which 
made  them  overrate  its  monarchical  element,  but  also  by  the  presenta- 
tion of  it  which  they  found  in  the  work  of  Mr.  Justice  Blackstone. 
He,  as  was  natural  in  a  lawyer  and  a  man  of  letters,  described  rather 
its  theory  than  its  practice,  and  its  theory  was  many  years  behind 
its  practice.  The  powers  and  functions  of  the  cabinet,  the  overmaster- 
ing force  of  the  House  of  Commons,  the  intimate  connection  between 
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During  this  period  the  Convention  had  under  considera- 
tion the  report  of  the  Committee  on  Style."^ 

legislation  and  administration,  these  which .  are  to  us  now  the  main 
characteristics  of  the  English  Ck>nstitution  were  still  far  from  fully 
developed.  But  in  other  points  of  fundamental  importance  they  ap- 
preciated and  turned  to  excellent  account  its  spirit  and  methods. 

"Second.  They  had  for  their  oracle  of  political  philosophy  the  trea- 
tise of  Montesquieu  on  the  Spirit  of  Laws,  which,  published  anony- 
mously at  Geneva  forty  years  before,  had  won  its  way  to  an  immense 
authority  on  both  sides  of  the  ocean.  Montesquieu,  contrasting  the 
private  as  well  as  public  liberties  of  Englishmen  with  the  despotism 
of  Continental  Europe,  had  taken  the  Constitution  of  England  as  his 
model  system,  and  had  ascribed  its  merits  to  the  division  of  legislative, 
executive  and  judicial  functions  which  he  discovered  in  it,  and  to  the 
system  of  checks  and  balances  whereby  its  equilibrium  seemed  to  be 
preserved.  No  general  principle  of  politics  laid  such  hold  on  the  con- 
stitution-makers and  statesmen  of  America  as  the  dogma  that  the 
separation  of  these  three  functions  is  essential  to  freedom.  It  had 
already  been  made 'the  groundwork  of  several  State  constitutions.  It 
is  always  reappearing  in  their  writings;  it  was  never  absent  from  their 
thoughts.  Of  the  supposed  influence  of  other  continental  authors,  such 
as  Rousseau,  or  even  of  English  thinkers  such  as  Burke,  there  are  few 
direct  traces  in  the  Federal  Constitution  or  in  the  classical  contem- 
poraneous commentary  on  and  defence  of  it  which  we  owe  to  the 
genius  of  Hamilton  and  his  hardly  less  famous  coadjutors,  Madison 
and  Jay.  But  we  need  only  turn  to  the  Declaration  of  Independence 
and  the  original  constitutions  of  the  States,  particularly  the  Massa- 
chusetts Constitution  of  1780,  to  perceive  that  abstract  theories  regard- 
ing human  rights  had  laid  firm  hold  on  the  national  mind.  Such 
theories  naturally  expanded  with  the  practice  of  republican  government. 
But  the  influence  of  France  and  her  philosophers  belongs  chiefly  to 
the  years  succeeding  1789,  when  Jeiferson,  who  was  fortunately  ab- 
sent in  Paris  during  the  Constitutional  Convention,  headed  the  demo- 
cratic propaganda. 

"Third.  They  had  the  experience  of  their  colonial  and  State  gov- 
ernments,' and  especially,  for  this  was  freshest  and  most  in  point,  the 
experience  of  the  working  of  the  State  Constitutions,  framed  at  or 
since  the  date  when  the  colonies  threw  off  their  English  allegiance. 
Many  of  the  Philadelphia  delegates  had  joined  in  preparing  these  in- 
struments: all  had  been  able  to  watch  and  test  their  operation.  They 
compared  notes  as  to  the  merits,  tested  by  practice,  of  the  devices 
which  their  States  had  respectively  adopted.  They  had  the  inestimable 
advantage  of  knowing  written  or  rigid  constitutions  in  the  concrete; 
that  is  to  say,  of  comprehending  how  a  system  of  government  actually 
moves  and  plays  under  the  control  of  a  mass  of  statutory  provisions 
defining  and  limiting  the  powers  of  ita  several  oigans.    The  so-called 
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Constitution  of  England  consists  largely  of  customs,  precedents,  tra- 
ditions, understandings,  often  vague  and  always  flexible.  It  was  quite 
a  different  thing,  and  for  the  purpose  of  making  a  constitution  for 
the  American  nation  an  even  more  important  thing,  to  have  lived  under 
and  learnt  to  work  systems  determined  by  the  hard  and  fast  lines  of 
a  single  document  having  the  full  force  of  law,  for  this  experience 
taught  them  how  much  might  safely  be  included  in  such  a  document 
and  how  far  room  must  be  left  under  it  for  impredictable  emergencies 
and  unavoidable  development. 

"Fourth.  They  had  one  principle  of  the  English  common  law  whose 
importance  deserves  special  mention,  the  principle  that  an  act  done  by 
any  official  person  or  law-making  body  in  excess  of  his  or  its  legal 
competence  is  simply  void.  Here  lay  the  key  to  the  difficulties  which 
the  establishment  of  a  variety  of  authorities  not  subordinate  to  one 
another,  but  each  supreme  in  its  own  defined  sphere,  necessarily  in- 
volved. The  application  of  this  principle  made  it  possible  not  only  to 
create  a  national  government  which  should  leave  free  scope  for  the 
working  of  the  State  governments,  but  also  so  to  divide  the  powers  of 
the  national  government  among  various  persons  and  bodies  as  that  none 
should  absorb  or  overbear  the  others.  By  what  machinery  these  ob- 
jects were  attained  will  sufficiently  appear  when  we  come  to  consider 
the  effect  of  a  written  or  rigid  constitution  embodying  a  fundamental 
law,  and  the  functions  of  the  judiciary  in  expounding  and  applying 
such  a  law."  Bryce's  American  Commonwealth,  VoL  1,  26-28. 


CHAPTER  III. 

WHO  TTEST  SUGGESTED  THE  TTinON  AND  THE  OONSTITUTION  ? 

We  now  approach  the  investigation  of  a  question 
which  may  be  impossible  at  this  distant  day  to  deter- 
mine with  accuracy,  but  which  must  be  of  interest 
to  every  student  of  the  Constitution.  Who  first  sug- 
gested the  union  of  the  States  and  the  adoption  of 
a  Constitution  t  In  the  discussion  of  this  question  it 
is  not  proposed  to  include  the  union  which  resulted  in  the 
Articles  of  Confederation,  or  any  formal  declaration  of  a 
previous  purpose  Jto  form  a  union.^  The  inquiry  contem- 
plates the  Federal  Union  and  the  Federal  Constitution  as 
they  were  formed  and  adopted.  Various  saggestions 
have  been  made  and  various  opinions  expressed  on  this 
question  without  any  definite  conclusion  having  been 
reached.  Mr.  Madison,  in  a  letter  to  Andrew  Stevenson, 
dated  March  25,  1826,  wrote,  ''The  Constitutional  Con- 
vention grew  out  of  the  Convention  at  Annapolis  in 
August,  1786,  recommended  by  Virginia  in  the  preceding 
winter.  It  had  for  its  objects  certain  provisions  only 
relating  to  commerce  and  revenue.  The  deputies  who 
met,  inferring  from  an  interchange  of  opinion  as  to  the 
state  of  the  public  mind  that  it  had  made  a  great  ad- 
vance, subsequent  even  to  the  act  of  Virginia  towards 
maturity  for  a  thorough  reform  of  the  Federal  Consti- 
tution, took  the  decisive  step  of  recommending  a  Conven- 
tion with  adequate  powers  for  the  purpose.  The  legis- 
lature of  Virginia  being  the  first  that  assembled,  set  the 
example  of  compliance,  and  endeavored  to  strengthen  it 
by  putting  George  Washington  at  the  head  of  her  depu- 
ties/'* 

i"On  July  21,  1775,  Dr.  Franklin  eubmitted  to  Congress  a  plan 
he  had  prepared  entitled  'Articles  of  Confederation  and  Perpetual  Un- 
ion of  the  Colonies/  which  remained  on  the  files  in  his  handwriting, 
though  it  was  not  copied  into  their  Journals."  Gilpins'  £d.,  1841» 
The  Madison  Papers,  Vol.  11,  688. 

a  Madison's  Writings,  Vol.  3,  521. 
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Mr.  Madison  gave  the  credit  of  the  first  public  proposal 
of  a  continental  convention,  to  Pelatiah  Webster,  to 
whom  he  referred  as  an  ''able  though  not  conspicuous 
citizen,"  and  says  that  his  suggestion  was  contained  in 
a  p^phlet  which  Mr.  "Webster  published  in  May,  1781.* 
^4n  that  pamphlet  Mr.  Webster  undoubtedly  outlined 
to  a  certain  degree  the  Constitution  as  it  was  subsequent- 
ly adopted.  He  says  that  his  first  great  principle  of  a 
Constitution  is:  ''That  the  Constitution  must  vest  pow- 
ers in  every  department  sufficient  to  secure  and  make 
effectual  the  ends  of  it.  The  supreme  authority  must 
have  the  power  of  making  war  and  peace— of  appoint- 
ing armies  and  navies-^f  appointing  officers  both  civil 
and  military — of  making  contracts— K>f  emitting,  coining, 
and  borrowing  money— of  regulating  trade — of  making 
treaties  with  foreign  powers — of  establishing  postoffices — 
and  in  short  of  doing  everything  which  the  well-being 
of  the  Commonwealth  may  require,  and  which  is  not 
compatible  to  any  particular  State,  all  of  which  require 
money,  and  can  not  possibly  be  made  effectual  with- 
out it."* 

Mr.  Webster  also  suggested  that  "Congress  should 
consist  of  two  bodies,  an  upper  and  a  lower  House; 
also  that  there  be  created  heads  of  departments,  a 
Financier  who  should  manage  the  whole  subject  of  rev- 
enue   and    expenditures,    a    Secretary    of    State,    and    a 

s  1  Curtis  on  the  Constitution,  350,  351,  note. 

4  It  is  a  circumstance  upon  which  the  author  congratulates  himself, 
that  as  he  was  considering  this  suhject  there  was  published  by  Con- 
gress a  document  entitled  "A  Memorial  in  Behalf  of  the  Architect  of 
our  Federal  Constitution,**  and  which  is  a  reprint  of  Mr.  Webster's 
pamphlet,  to  which  Mr.  Madison  refers,  and  which  is  entitled,  "A  Dis* 
sertation  on  the  Political  Union  and  Constitution  of  the  Thirteen  United 
States  of  North  America,"  and  which,  according  to  the  document,  was 
first  published  in  Philadelphia  in  1783,  two  years  after  the  date  which 
Mr.  Webster  assigns  it. 

Congress  published  the  document  in  question  at  the  suggestion  of 
Mr.  Hannis  Taylor,  the  learned  and  distinguished  author  of  that  great 
work  entitled  "The  English  Constitution.''  Mr.  Taylor  has  been  able 
to  resurrect  Mr.  Webster's  pamphlet,  which  is  certainly  a  most  val- 
uable contribution  to  our  constitutional  literature  and  goes  far  toward 
sustaining  Mrl  Taylor's  theory  that  to  Mr.  Pelatiah  Webster  we  are 
indebted  for  the  first  suggestion  of  a  Federal  Union  and  Constitution. 

60th  Congress,  Ist  Session,  Senate  Document  No.  461. 
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Minister  of  War.*'  It  is  impossible  for  one  to  read  Mr. 
Webster's  pamphlet  without  being  impressed  with  the 
fact  that  it  contains  many  suggestions  which  were  sub- 
sequently embodied  in  the  Federal  Constitution. 

It  is  a  singular  coincidence  that  about  this  time, 
perhaps  in  1782,  and  less  than  a  year  after  the  pamphlet 
of  Mr.  Pelatiah  Webster  was  published,  Noah  Webster, 
the  eminent  lexicographer,  published  a  pamphlet  entitled 
'* Sketches  of  American  Policy,"  in  which  he,  speaking 
of  the  necessity  of  a  Federal  Union,  used  this  lan- 
guage: ''There  must  be  a  supreme  head,  clothed  with 
the  same  power  to  make  and  enforce  laws,  respecting 
the  general  policy  of  all  the  States,  respecting  their  own 
internal  police.  The  truth  of  this  is  taught  by  the  prin- 
ciples of  Government,  and  confirmed  by  the  experience 
of  America.  Without  such  a  head  the  State  can  not 
be  united;  and  all  attempt  to  conduct  measures  of  the 
Continent,  will  prove  but  governmental  farces.  So  long  as 
any  individual  State  has  power  to  defeat  the  measures 
of  the  other  twelve,  our  pretended  Union  is  but  a  name, 
and  our  confederation,  a  cobweb. 

''What,  it  will  be  asked,  must  the  States  relinquish  their 
sovereignty  and  independence,  and  give  Congress  their 
rights  of  legislation!  I  beg  to  know  what  we  mean  by 
United  States!  If  after  Congress  have  passed  a  resolution 
of  a  general  tenor,  the  States  are  still  at  liberty  to  comply 
or  refuse,  I  must  insist  that  they  are  not  united;  they 
are  as  separate,  as  they  ever  were,  and  Congress  is  merely 
an  advisory  body.  If  people  imagine  that  Congress 
ought  to  be  merely  a  council  of  advice,  they  will  some 
time  or  other  discover  their  most  egregious  mistake. 
If  three  millions  of  people,  united  under  thirteen  different 
heads,  are  to  be  governed  or  brought  to  act  in  concert 
by  a  Resolved,  That -it  be  recommended,  I  confess  myself 
a  stranger  to  history  and  to  human  nature.  The  very  idea 
of  uniting  discordant  interests  and  restraining  the  selfish 
and  the  wicked  principles  of  men,  by  advisory  resolutions 
is  too  absurd  to  have  advocates  even  among  illiterate 
peasants.  The  resolves  of  Congress  are  always  treated 
with  respect,  and  during  the  late  war,  they  were  effica- 
cious. But  their  efficacy  proceeded  from  a  principle  of 
common    safety    which    united    the    interests    of    all    the 
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States;  but  peace  has  removed  that  principle,  and  the 
States  comply  with  or  refuse  the  requisitions  of  Congress, 
just  as  they  please.  **** 

In  this  pamphlet  Mr.  Webster  also  argued  that  it  was 
necessary  that  greater  power  should  be  conferred  .upon 
Congress.  *'It  is  now  in  the  power  of  the  States  to 
form  a  continental  government  as  efficacious  as  the  in- 
terior government  of  any  particular  State.  The  general 
concerns  of  the  continent  may  be  reduced  to  a  few  heads; 
but  in  all  the  affairs  that  respect  the  whole,  Congress 
must  have  the  same  power  to  enact  laws  and  compel  obe- 
dience throughout  the  continent,  as  the  legislatures  in 
the  several  States  have  in  their  respective  jurisdictions.  If 
Congress  have  any  power,  they  must  have  the  whole  power 
of  the  continent.  Such  a  power  would  not  abridge  the 
sovereignty  of  each  State  in  any  article  relating  to  its 
own  government.  The  internal  police  of  each  State 
would  be  still  under  the  sole  superintendence  of  its  leg- 
islature. But  in  a  matter  that  equally  respects  all  the 
States,  no  individual  State  has  more  than  a  thirteenth 
part  of  the  legislative  authority,  and  consequently  has 
no  right  to  decide  what  measures  shall  or  shall  not 
take  place  on  the  continent.  A  majority  of  the  States 
mnst  decide;  our  confederation  can  not  be  permanent, 
unless  founded  on  that  principle;  nay  more,  the  States 
can  not  be  said  to  be  united  until  such  a  principle  is 
adopted  in  its  utmost  latitude.  If  a  single  town  or  pre- 
cinct could  counteract  the  will  of  a  whole  State  would 
there  be  any  government  in  that  State  t  It  is  an  estab- 
lished principle  in  government,  that  the  will  of  the 
minority  must  submit  to  that  of  the  majority;  and  a 
single  State  or  minority  of  States,  ought  to  be  disabled 
to  resist  the  will  of  the  majority,  as  much  as  a  town  or 
county  in  any  State  is  disabled  to  prevent  the  execution 
of  a  statute  law  of  the  legislature. 


»  On  November  4,  1820,  Madieon  wrote  Tench  Coxe,  *1  should  be 
glad  to  procure  a  pamphlet,  'Sketches  of  American  Policy,'  by  Noah 
Webster,  published  in  Philadelphia  in  1784,  or  6,  and  another,  Pelitiah 
Webster's  dissertation  on  the  political  Union  and  Constitution  of  the 
Thirteen  United  States,  published  in  1783,  or  4.  Both  of  them  have 
disappeared  from  my  colleotion  of  such  things."  Madison's  Writings, 
VoL  3,  186-6. 


84  CONSTITUTION  OF  THE  UNITED  STATES. 

''It  is  on  this  principle  and  this  alone,  that  a  free  State 
can  be  governed;  it  is  on  this  principle  alone  that  the 
American  States  can  exist  as  a  confederacy  of  republics. 
Either  the  several  States  must  continue  separate,  totally 
independent  of  each  other,  and  liable  to  all  the  evils  of 
jealousy,  dispute  and  civil  dissension — ^nay,  liable  to  a 
civil  war  upon  any  clashing  of  interests;  or  they  must 
constitute  a  general  head,  composed  of  representatives 
from  all  the  States,  invested  with  the  power  of  the  whole 
continent  to  enforce  their  decisions.  There  is  no  other 
alternative.  One  of  these  events  must  inevitably  take 
place,  and  the  revolution  of  a  few  years  will  verify  the 
prediction."* 

Mr.  Noah  Webster  has  himself  left  us  a  very  inter- 
esting contribution  relative  to  who  first  suggested  our  form 
of  government.  On  the  20th  of  August,  1804,  he  wrote  Mr. 
Madison:  ''In  the  fall  of  Oen.  Hamilton  I  feel,  in  common 
with  my  fellow  citizens,  that  the  United  States  have  lost  a 
very  distinguished  character,  and  I  sincerely  deplore  the 
cause  and  the  event.  Yet  I  can  not  join  the  voice  of  his 
admirers  to  the  full  extent  of  praise.  He  had  some  failings 
which  very  much  lessened  his  public  usefulness;  and 
I  believe  he  has  some  credit,  which  does  not  belong 
to  him.  On  one  important  point  I  wish  for  information^ 
which  is  the  reason  of  my  troubling  you  with  this  letter. 

"Dr.  Mason,  in  his  Eulogy,  has  asserted  (p.  11}  that 
Gen.  Hamilton,  with  a  view  *to  retrieve  our  affairs  by 
establishing  an  efficient  general  government,  consented 
to  be  a  candidate  for  the  legislature.'  The  year  is  not 
mentioned,  nor  am  I  disposed  to  question  the  fact. 
He  adds,  'It  is  indubitable  that  the  original  germ  out 
of  which  has  grown  up  our  unexampled  prosperity,  waa 
in  the  bosom  of  Hamilton/  This  may  be  true,  that  Gen» 
Hamilton  very  early  perceived  the  necessity  of  a  more 
efficient  government  than  the  old  confederation;  but 
was  not  the  germ  of  such  a  government  in  the  minds 
of  many  others?  Dr.  Mason  adds  that  Oen.  Washington 
accepted  a  seat  in  the  Convention  at  the  persuasion  of 
Gen.  Hamilton.  This  may  be  true.  Mr.  Otis,  in  his 
Eulogy,  has  asserted  that  Gen.  Hamilton  in  the  Con- 
vention   at    Annapolis    'first    suggested    the    proposal    of 

0  Sketches  of  American  Policy.    Noah  Webster. 
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attempting  a  radical  change  in  the  principles  of  our 
government.'  This  may  be  true  as  it  respects  the 
proposal  in  the  Convention;  bnt  surely  the  proposal  of 
a  radical  change  was  made  long  before.  I  published  a 
pamphlet  on  the  subject  eighteen  months  before,  and 
took  the  pains  to  carry  it  in  person  to  Gen.  Washington 
in  May,  1785.  At  his  house  you  read  it  in  the  ensuing 
summer.  It  is  entitled  'Sketches  of  American  Policy.' 
The  remarks  in  the  first  three  sketches  are  general, 
and  some  of  them  I  now  believe  to  be  too  visionary 
for  practice;  but  the  fourth  sketch  was  intended  expressly 
to  urge,  by  all  possible  arguments,  the  necessity  of  a 
radical  alteration  in  our  system  of  general  government, 
and  an  outline  is  there  suggested.  As  a  private  man, 
young  and  unknown,  I  could  do  but  little,  but  that  little 
I  did. 

*'Who  first  suggested  the  proposition  for  the  present 
government,  I  am  not  certain;  but  I  have  always  under- 
stood and  declared  that  you  made  the  first  proposal; 
and  brought  forward  a  resolve  for  the  purpose,  in  the 
House  of  Delegates  of  Virginia,  in  the  session  of  Decem- 
ber, 1785.  In  this  I  am  confident  of  being  correct, 
for  I  was  in  Richmond  at  that  time.  If  wrong,  please 
to  set  me  right. 

**Mr.  Paine  claims  to  be  the  first  mover  of  the  proposal 
for  a  national  government,  alleging  that  he  suggested 
it  to  some  friends  in  the  year  1784  or  1785.  Mr. 
Pelatiah  Webster  wrote  a  pamphlet  on  the  subject  of 
a  different  frame  of  government  in  1784.  Dr.  Dwight, 
in  a  century  sermon  four  years  ago,  suggested  ideas 
similar  to  what  Dr.  Mason  has  published.  This  is  a 
historical  fact  of  some  importance,  and  I  think  it  ought 
to  be  known  and  authenticated  during  your  life.  No 
honest  man  can  wish  to  have  credit  for  what  is  not 
due  to  him,  and  what  is  due  to  him  ought  not  to  be 
withheld  or  bestowed  on  another.  I  must  beg  the  favor 
of  you  to  communicate  to  me  the  facts  as  far  as  you 
know  them,  not  for  the  purpose  of  publication,  but 
for  the  sake  of  enabling  me  to  possess  a  true  state  of 
facts,  and  correcting  the  errors  of  my  neighbors.'" 

But    earlier    than    any    contribution    on    this    subject 

7  Miscellaneous  Papers  of  Noah  Webster,  168-160. 
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by  either  of  the  Websters  was  Alexander  Hamilton's 
letter  to  James  Duane,  of  September  3,  1780.  In  that 
letter  Mr.  Hamilton  stated  the  defects  of  the  Articles 
of  Confederation  and  gave  an  outline  of  what  he  thought 
should  constitute  a  written  form  of  government  to  take 
their  place.  He  asserted,  **That  Congress  should  have 
complete  sovereignty  in  all  that  relates  to  war,  peace, 
trade,  finance;  and  to  the  management  of  foreign  affairs; 
the  right  of  declaring  war,  of  raising  armies,  oflScering, 
paying  them,  directing  their  motions  in  every  respect, 
of  equipping  fleets,  and  doing  the  same  with  them;  of 
building  fortifications,  arsenals,  magazines,  etc.,  of  mak- 
ing peace  on  such  conditions  as  they  think  proper;  of 
regulating  trade,  determining  with  what  countries  it 
shall  be  carried  on;  granting  indulgences;  laying  pro- 
hibitions on  all  the  articles  of  export  and  import ;  imposing 
duties,  granting  bounties  and  premiums  for  raising, 
exporting,  or  importing;  and  applying  to  their  own 
use  the  product  of  these  duties,  only  giving  credit  to 
the  States  on  whom  they  are  raised  in  the  general 
account  of  revenues  and  expenses;  instituting  admiralty 
courts,  etc.,  of  coining  money,  establishing  banks  on 
such  terms,  and  with  such  privileges,  as  they  think 
proper,  appropriating  funds,  and  doing  whatever  else 
relates  to  the  operations  of  finance ;  transacting  everything 
with  foreign  nations;  making  alliances  offensive  and 
defensive,   and   treaties   of   commerce,   etc." 

He  further  recommended  that  Congress  should  appoint 
the  following  officers  of  State:  **A  Secretary  for  Foreign 
Affairs;  a  President  of  War;  a  President  of  Marine; 
a  Financier;  a  President  of  Trade."* 

8  1  Curtis  on  Constitution,  354,  note. 

Mr.  Hannis  Taylor,  in  his  Memorial  to  Congress,  asking  that  body 
to  publish  Pelatiah  Webster's  plan  of  Government  in  referring  to  this 
letter  of  Hamilton,  says  that  "it  was  of  no  importance''  and  seems 
to  base  his  statement  upon  the  fact  that  the  letter  was  not  a  "public 
act,"  not  even  a  "public  declaration."  Just  how  much  weight  this 
claim  is  entitled  to  is  difficult  to  determine.  It  is  true  Mr.  Hamilton's 
letter  to  Duane  was  a  private  letter,  and  it  was  probably  never  pub- 
lished until  after  the  Constitution  was  adopted.  Whether  for  that 
reason  Mr.  Hamilton  should  be  deprived  of  the  credit  which  he  would 
have  been  entitled  to  had  he  published  his  letter  at  the  time  he  wrote  it, 
may  conunand  the  serious  consideration  of  thoughtful  persons.  Mr. 
Thorpe  says  it  is  Mr.  Hamilton's  distinction  among  our  early  statesmen, 
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On  the  19th  of  March,  1787,  Mr.  Madison  wrote 
Mr.  Jefferson,  who  was  then  in  Paris,  and  on  the  8th 
of  April  following  he  wrote  Governor  Randolph,  and, 
on  the  16th  of  the  same  month,  he  wrote  Qeneral 
Washington,  on  the  subject  of  the  proposed  government. 
Of  these  letters  Mr.  Madison,  said  he  believed,  *'They 
contained  the  earliest  sketch  on  paper  of  a  Constitutional 
government  for  the  Union  (organized  into  the  regular 
departments,  the  physical  means  operating  on  individuals) ; 
to  be  sanctioned  by  the  people  of  the  States,  acting  in 
their  original  and  sovereign  character."" 

The  letter  to  Qeneral  Washington  contains  a  fair 
outline  of  many  of  the  provisions  which  were  subsequently 
incorporated  into  the  Constitution.  Among  the  things 
suggested  in  it  was  a  change  in  the  principle  of  rep- 
resentation. It  next  proposed  that  the  National  Govern- 
ment should  be  armed  with  positive  and  complete  author- 
ity in  all  cases  which  required  uniformity;  such  as  the 
regulation  of  trade,  including  the  right  of  taxing  both 
exports  and  imports,  fixing  the  terms  and  forms  of  nat- 
uralization, etc.  It  especially  recommended  that  a  negative 
in  all  cases  whatsoever  on  the  legislative  acts  of  the  States 
should  be  adopted,  and  urged  that  the  national  supremacy 
be  extended  to  the  judiciary  department.  It  also  favored 
the  establishment  of  a  national  executive,  and  on  this 
subject  said:  **I  have  scarcely  ventured,  as  yet,  to  form 
my  own  opinion  either  of  the  manner  in  which  it  should 
be  constituted,  or  of  the  authorities  with  which  it  should 
be  clothed.''" 

Washington  also  gave  consideration  to  this  question 
at  an  early  period.  On  the  5th  of  April,  1783,  he  wrote 
Lafayette  concerning  the  general  conditions  of  the  country 
and  said:  **To  form  a  new  Constitution,  that  will  give 
consistency,  stability  and  dignity  to  the  Union,  and 
sufficient  powers  to  the  great  Council  of  the  Nation  for 
general  purposes,  is  a  duty  incumbent  upon  every  man, 
who  wishes  well  to  his  country."" 

first  to  haT9  proposed  calling  a  convention  to  form  a  national  Consti- 
tution.   Thorpe's  Constitutional  History,  U.  S.,  Vol.  1,  297. 
•  HiTes'  Life  of  Madison,  Vol.  2,  255. 

10  Writings  of  Madison,  Vol.  1,  287-290. 

11  Sparks'  Writings,  Vol.  8,  412. 
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It  will  readily  be  seen  how  difficult  it  would  be  to 
determine  who  first  suggested  such  a  Union  of  the 
States  and  a  Constitution  as  were  ultimately  established. 
Undoubtedly  several  persons  were  considering  the  subject 
at  substantially  the  same  time  and  each  gave  expression 
of  his  conception  of  the  Union  and  the  Constitution. 

Having  briefly  noticed  the  most  important  events 
which  led  to  the  adoption  of  a  Constitution  by  the 
American  people  we  now  come  to  the  consideration  of 
that  great  instrument. 


CHAPTER  IV. 

THE   PREAMBLE ^WHAT    IS    A    CONSTITUTION? 

The  preamble  to  the  Constitution  is  in  the  following 
language : 

"We,  the  People  of  the  United  States,  in  Order  to  form 
a  more  perfect  Union,  establish  Justice,  insure  domestic 
Tranquility,  provide  for  the  common  defence,  promote  the 
general  Welfare^  and  secure  the  Blessings  of  Liberty  to 
oursdyes  and  our  Posterity,  do  ordain  and  establish  this 
Constitution  for  the  United  States  of  America 

History  of  the  Preamble. — ^We  find  the  earliest  ante- 
cedent of  the  preamble,  almost  a  century  and  a  half 
before  the  adoption  of  the  Constitution,  in  the  second 
article  of  the  New  England  Confederation  of  1643,  as 
follows:.  *'The  said  United  Colonies,  for  themselves  and 
their  posterities,  do  jointly  and  severally,  hereby  enter  into 
a  firme  and  perpetuall  league  of  friendship,  and  amytie, 
for  offence  and  defense,  mutuall  advise  and  succour,  upon 
all  just  occations  both  for  preserving  and  propagateing 
the  truth  and  liberties  of  the  Qospel,  and  for  their  owne 
mutuall  safety  and  wellfare."* 

We  also  find  a  distinct  outline  of  it  in  the  Articles 
of  the  Confederation,  which  reads:  "The  said  States 
hereby  severally  enter  into  a  firm  league  of  friendship 
with  each  other,  for  their  common  defence,  the  security  of 
their  Liberties,  and  their  mutual  and  general  welfare, 
binding  themselves  to  assist  each  other,  against  all  force 
offered  to,  or  attacks  made  upon  them,  or  any  of  them,  on 
account  of  religion,  sovereignty,  trade,  or  any  other  pre- 
tence whatever.'** 

Judge  Story  suggests  that  the  Preamble  is  an  enlarge- 
ment of  this  Article.' 

1  Preston's  Docu.  lUus.  Am.  Histoiy,  88. 

•Arts.  Conf.,  Art.  III. 

s  1  Stoiy  on  Oonst.,  Sec.  461,  6th  ed. 
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The  plan  of  a  Constitution  which  Mr.  Randolph  sub- 
mitted to  the  Convention  contained  a'  resolution  that 
the  Articles  of  Confederation  ought  to  be  so  corrected 
and  enlarged  as  to  accomplish  the  objects  proposed  by 
their  institution,  viz.,  **  common  defence,  security  of  lib- 
erty, and  general  welfare."* 

The  plan  submitted  by  Mr.  Pinckney  was  preceded  by 
the  following  language:  **We,  the  people  of  the  States 
of  New  Hampshire,  Massachusetts,  Ehode  Island  and 
Providence  Plantations,  Connecticut,  New  York,  New 
Jersey,  Pennsylvania,  Delaware,  Maryland,  Virginia,  North 
Carolina,  South  Carolina,  and  Georgia,  do  ordain,  declare, 
and  establish  the  following  constitution,  for  the  govern- 
ment of  ourselves  and  posterity.'" 

Mr.  Hamilton's  plan  began,  **The  people  of  the  United 
States  of  America  do  ordain  and  establish  the  Constitution 
for  the  government  of  themselves  and  their  posterity."* 

The  Committee  of  Detail  on  the  6th  of  August^  reported 
a  preamble  which  was  unanimously  adopted  by-  the  Con- 
vention and  which  was  Mr.  Pinckney 's  form  with  the 
addition  of  the  word  **our"  before  the  word  posterity.* 
On  the  8th  of  September,  a  few  days  before  the  final 
adjournment  of  the  Convention,  Mr.  Johnson  of  Connecti- 
cut, Mr.  Hamilton  of  New  York,  Mr.  Qouverneur  Morris 
of  Pennsylvanfa,  Mr.  Madison  of  Virginia  and  Mr.  King 
of  Massachusetts,  were  selected  by  ballot  as  a  committee 
**to  revise  the  style  of,  and  arrange  the  articles  which  had 
been  agreed  on  by  the  Convention."*  This  was  afterwards 
known  as  the  Committee  on  Style.^* 

This  committee  rejected  the  preamble  which  the  Com- 

4  Journal,  61. 

B  Journal,  64. 

«  Madison  Papers,  Vol.  5,  584. 

7  Journal,  449. 

8  Journal,  462. 
»  Journal,  691. 

10  Of  these  distinguished  men,  Farrar  says,  "They  were,  indlTidually, 
strong  advocates  of  a  *firm  national  government;*  and,  as  a  body,  rep- 
resented more  power,  wisdom  and  statesmanship  than  could  have  been 
collected  in  any  other  similar  body  from  that  convention,  or  probably 
elsewhere  in  the  country.  It  is  not  to  be  presumed  that  such  a  Com- 
mittee was  intended  to  be  tied  down  to  the  mere  duty  of  scriveners  and 
copyists."  Farrar's  Manual  of  Constitution,  Sec.  11. 
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mittee  of  Detail  had  recommended,  and  which  the  Con- 
vention had  adopted  without  debate  and  without  oppo- 
sition, and  reported  one  quite  unlike  it,  the  striking 
difference  between  them  being  that^the  rejected  preamble 
began:  '*We,  the  people  of  the  States  of  New  Hampshire/' 
etc.,  while  that  which  the  Committee  on  Style  recom- 
mended began:  *'We,  the  people  of  the  United  States 
of  America,"  etc.  It  will  be  observed  that  in  the 
preamble  reported  by  the  Committee  of  Detail  to  the 
Convention,  the  people  of  the  States  were  the  source  of 
power,  while  in  the  one  reported  by  the  Committee  on 
Style  the  people  of  the  United  States  were  the  source  of 
power.  There  does  not  seem  to  have  been  any  objection 
in  the  convention  to  the  change  made  in  the  Preamble  by 
the  Committee  on  Style,  though  the  difference  in  their  lan- 
guage represented  the  difference  in  thought  and  action  of 
two  great  parties  subsequently  formed  in  the  United 
States.^^  In  these  preambles  we  see  the  first  recognition  of 
the  doctrine  of  National,  as  opposed  to  State  sovereignty. 

Some  commentators  have  thought  the  word  ** Preamble*' 
was  a  misnomer,  and  that  it  would  have  been  more  proper 
to  have  called  it  the  enacting  clause.^ ^ 

The  preamble  was  one  of  the  last  provisions  inserted 
in  the  Constitution,  having  been  reported  by  the  Commit- 
tee on  Style  on  the  12th  of  September,  and  was  not 
adopted  until  other  forms  had  been  rejected  by  the  Con- 
vention.*" It  is  not  known  who  was  the  author  of  the 
preamble.  It  has  been  ascribed  to  Hamilton,  and  there  is 
more  similarity  between  it  and  the  language  in  his  form 
of  a  preamble  than  in  any  submitted  to  the  Convention, 
but  this  is  not  sufficient  to  entitle  him  to  be  acknowledged 
its  author.  It  is  probable  that  each  member  of  the  Com- 
mittee on  Style  contributed  to  it. 


loa  For  a  discussion  of  the  reasons  why  the  Committee  on  Style 
changed  the  form  of  the  Preamble,  see  Tucker  on  the  Constitution, 
Vol.  1,  298,  301. 

^^  Andrews'  Manual  of  the  Const.  44.    Farrar  on  the  Const.  84. 

12  Paschal  on  the  Constitution,  63. 

Ex-Chief  Justice  Nott  in  his  '^Mystery  of  the  Pinckney  Draught," 
says  the  language  of  the  Preamble  was  taken  by  Pinckney  or  by  Wilson, 
or  by  both,  from  the  Constitution  of  Massachusetts  by  much  condensing, 
p.  169.    But  later  he  says,  the  Preamble  belongs  exclusively  to  Pinckney, 
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Meaning  and  purpose  of  a  Preamble. — The  word  '' Pre- 
amble'^  is  from  the  Latin  terms  prae,  before,  and  ambu- 
lare,  to  walk — ^henee  to  precede  or  go  before. 

It  is  well  established  that  a  preamble  is  not  a  part 
of  a  statute  and  that  it  can  only  be  referred  to  for 
the  purpose  of  ascertaining  the  meaning  of  a  statute 
and  aid  in  a  correct  interpretation  of  its  provisions, 
and  not  for  the  purpose  of  enlarging  the  powers  con- 
ferred by  it,  or  for  conferring  new  powers  or  control- 
ling its  language,  unless  its  meaning  is  doubtful  and 
ambiguous.  In  Yazoo  and  Mississippi  Valley  Railroad  Co. 
V.  Thomas,"  Chief  Justice  Puller  says:  **The  preamble 
is  no  part  of  the  act,  and  can  not  enlarge  or  confer 
powers,  nor  control  the  words  of  the  act  unless  they 
are  doubtful  or  ambiguous.''  **The  preamble,'*  says  Judge 
Story,  *'can  never  be  resorted  to  to  enlarge  the  powers 
confided  to  the  general  government  or  any  of  its  depart- 
ments. It  can  not  confer  any  power  per  se;  it  can  never 
amount,  by  implication,  to  an  enlargement  of  any  power, 
expressly  given.  ...  Its  true  office  is  to  expound  the 
nature  and  extent  and  application  of  the  powers  actually 
conferred  by  the  Constitution,  and  not  substantively  to  cre- 
ate them."^^  The  preamble  is  the  ''essence  and  epitome  of 
the  whole  instrument  by  which  the  Constitution  is  ordained 
and  created,  and  its  purposes,  authority,  and  duty  estab- 
lished."" A  preamble  is  an  introduction  to  the  main 
subject,  but  no  part  of  it."  In  Rex  v.  Williams,  it  was 
held:  ''When  the  words  of  the  enacting  clause  are 
clear  and  positive,  recourse  must  not  be  had  to  the 
preamble."*'  In  the  old  case  of  Stowel  v.  Lord  Zouch, 
decided  in  1797,**  it  was  held:  "The  preamble  to  an  act 
is  a  key  to  open  the  minds  of  the  Makers  of  the  Act 
to  the  mischiefs  which  they  intended  to  redress." 

In  Jacobson  v.  Massachusetts,  Mr.  Justice  Harlan  said: 

though  its  words,  as  we  have  before  seen,  were  taken  from  the  preamble 
of  the  Constitution  of  Massachusetts,  p.  215. 

"  132  U.  S.,  174^188. 

i«  Story  on  the  Constitution,  Vol.  1,  Sec.  462. 

IB  Farrar  on  the  Constitution,  Sec.  6. 

i«  Tucker  on  the  Constitution,  Vol.  1,  381. 

IT  ist  Black  Reports,  96. 

i«  1st  Plowden  Reports,  30. 
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Althongh  the  Preamble  of  the  Constitution  indicates 
the  general  purposes  for  which  the  people  ordained  and 
established  the  Constitution,  it  has  never  been  regarded 
as  the  source  of  any  substantive  power  conferred  on 
the  Government  of  the  United  States  or  on  any  of  its 
departments.  Such  powers  embrace  only  those  expressly 
granted  in  the  body  of  the  Constitution,  and  such  as 
may  be  implied  from  those  so  granted.  Although,  there- 
fore, one  of  the  declared  objects  of  the  Constitution 
was  to  secure  the  blessings  of  liberty  to  all  under 
the  sovereign  jurisdiction  and  authority  of  the  United 
States,  no  power  can  be  exerted  to  that  end  by  the 
United  States,  unless,  apart  from  the  Preamble,  it  be  found 
in  some  express  delegation  of  power  or  in  some  power 
to   be   properly   implied   therefrom. ''^* 

AnalyBiB  of  the  Preamble. — The  first  clause  of  the 
Preamble  is  of  special  significance.  '*WE,  THE  PEOPLE 
OP  THE  UNITED  STATES."  Two  constructions  of 
this  language  were  vigorously  contended  for  during  the 
first  seventy-five  years  of  our  national  existence,  but 
whatever  difference  of  opinion  may  have  existed  on  the 
subject  has  been  finally  settled  by  repeated  decisions 
of  the  Federal  courts  and  the  decision  of  war,  and 
this  makes  it  unnecessary  and  undesirable  to  do  more 
than  state  the  respective  grounds  on  which  the  con- 
tentions rested.  One  contention  was  that  this  language 
meant  the  people  of  each  State  in  the  United  States. 
This  was  the  view  of  Mr.  Calhoun  and  the  School  of 
States-rights  men.  It  is  also  supported  by  Mr.  Tucker 
in  a  long  and  learned  discussion  of  the  subject  in  his 
work  on  the  Constitution.**  The  other  contention  was 
that  the  language  meant  the  people  of  the  United  States, 
as  distinguished  from  the  people  of  each  separate  State. 
The  significance  of  this  language  first  came  before  the 
Supreme  Court  for  consideration  in  Martin  v.  Hunter,*^ 
and  it  was  held,  in  an  opinion  by  Mr.  Justice  Story ^ 
that  the  Constitution  of  the  United  States  was  ordained 
and  established,  not  by  the  States  in  their  sovereign 
capacities,    but    emphatically,    as    the    preamble    of    the 

»•  197  U.  S.,  11,  22. 

«»  Tucker  on  the  Ck>n8titution,  Vol.  1,  Sees.  123-187. 
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Constitution  declares,  **by  the  people  of  the  United 
States."^*  In  Barron  v.  Mayor,  etc.,"  Chief  Justice 
Marshall  said:  **The  Constitution  of  the  United  States 
was  ordained  and  established  by  the  people  of  the  United 
States,  for  themselves,  for  their  own  government,  and  not 
for  the  government  of  the  individual  States.  The  people 
of  the  United  States  framed  such  a  government  for  the 

«2  In  the  life  of  Judge  Stoiy  by  his  son,  W.  W.  Story,  Vol.  1, 
275-6,  we  find  this  very  interesting  and  instructive  account  of  this 
great  case.  "In  1816  my  father  pronounced  the  judgment  of  the  Su- 
preme Court  at  Washington,  in  the  case  of  Martin  v.  Hunter's  lessee. 
♦  •  ♦  It  develops  the  relation  of  the  States  to  the  Federal  Gov- 
ernment, and  establishes  that  although  their  sovereign  authority  is 
only  impaired  so  far  as  it  is  ceded,  yet  that  the  Constitution  does  not 
operate  to  create  a  mere  confederation  and  aggregation  of  separate 
sovereignties,  but  contains  in  itself  paramount  and  supreme  powers  sur- 
rendered by  the  States  and  the  people  for  the  common  and  equal  benefit 
of  all  over  whom  this  government  extends.  •  *  •  This  was  the 
first  great  constitutional  judgment  delivered  by  my  father.  To  this 
department  of  the  law  he  had  given  little  study  during  his  practice 
at  the  bar,  and  although  he  had  always  avowed  himself  to  be  a  'disciple 
of  Washington,'  yet  as  the  views  of  the  party  to  which  he  belonged 
were  widely  different  from  those  entertained  by  the  illustrious  Chief 
Justice  Marshall,  no  small  curiosity  was  felt  by  his  friends  as  to  the 
determination  his  mind  should  take  in  great  constitutional  questions. 
The  Republicans  were  strict  constructionists  of  the  Constitution,  nar- 
rowing down  the  powers  of  the'  Federal  Grovemment  to  the  express  and 
exact  terms  of  that  instrument,  while  the  Federalists  claimed  a  broader 
and  more  liberal  exposition  in  favor  of  the  United  States.  The  oppo- 
sition between  these  parties  was  the  struggle  of  State  sovereignty 
against  Federal  sovereignty.  Upon  taking  his  seat  on  the  bench,  my 
father  devoted  himself  to  this  branch  of  the  law,  and  the  result  was 
a  cordial  adherence  to  the  views  of  Marshall,  whom  he  considered  then 
and  ever  afterwards  as  the  expounder  of  the  true  principles  of  the 
Constitution.  Nor  did  this  indicate  so  much  a  change  as  a  formation 
of  opinion,  and  it  is  no  slight  indication  of  his  independence  and 
emancipation  from  the  influence  of  party,  that  he  resigned,  upon  care- 
ful study  and  examination  into  the  history  and  principles  of  the  Con- 
stitution, his  early  prejudices  in  favor  of  Mr.  Jefferson's  abstractions, 
for  the  clear  and  practical  doctrines  of  Marshall.  In  the  case  of  Martin 
V.  Hunter  my  father  first  judicially  stated  his  constitutional  views, 
claiming  an  enlarged  and  liberal  construction  in  favor  of  the  Federal 
Government;  and  as  these  doctrines  were  at  all  points  opposed  to  those 
of  Mr.  Jefferson  and  the  Republicans,  he  was  exposed  to  the  accusa- 
tion of  being  a  renegade  of  party.  This  neither  troubled  nor  influenced 
him.  He  was  satisfied  that  in  deciding  as  he  did,  he  acted  upon  the 
calmest  and  sincerest  conclusions  of  his  judgment." 

aa  7  Peters,  247. 
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United  States  as  they  supposed  best  adapted  to  their 
situation  and  best  calculated  to  promote  their  interests." 
In  his  great  opinion  in  the  case  of  M'CuUoch  v.  Mary- 
land," Chief  Justice  Marshall  used. this  language:  *'The 
Convention  which  framed  the  Constitution  was,  indeed, 
elected  by  the  State  legislatures.  But  the  instrument, 
when  it  came  from  their  hands,  was  a  mere  proposal, 
without  obligation  or  pretensions  to  it.  It  was  reported 
to  the  then  existing  Congress  of  the  United  States,  with 
a  request  that  it  might  'be  submitted  to  a  Convention 
of  Delegates,  chosen  in  each  State  by  the  people  thereof, 
under  the  recommendation  of  its  Legislatures,  for  their 
assent  and  ratification.'  This  mode  of  proceeding  was 
adopted;  and  by  the  Convention,  by  Congress,  and  by 
the  State  Legislatures,  the  instrument  was  submitted 
to  the  people.  They  acted  upon  it,  in  the  only  manner 
in  which  they  can  act  safely,  effectively,  and  wisely, 
on  such  a  subject,  by  assembling  in  Convention.  It  is 
true,  they  assembled  in  their  several  States, — and  where 
else  should  they  have  assembled?  No  political  dreamer 
was  ever  wild  enough  to  think  of  breaking  down  the 
lines  which  separate  the  States,  and  of  compounding 
the  American  people  into  one  common  mass  of  conse- 
quence; when  they  act,  they  act  in  their  States.  But 
the  measures  they  adopt  do  not,  on  that  account,  cease 
to  be  the  measures  of  the  people  themselves,  or  become 
the  measures  of  the  State   governments. 

**From  these  conventions  the  Constitution  derives  its 
whole  authority.  The  government  proceeds  directly  from 
the  people;  is  'ordained  and  established'  in  the  name 
of  the  people;  and  is  declared  to  be  ordained  *in  order 
to  form  a  more  perfect  union,  establish  justice,  ensure 
domestic  tranquility,  and  secure  the  blessings  of  liberty 
to  themselves  and  to  their  posterity.'  The  assent  of  the 
States,  in  their  sovereign  capacity  is  implied  in  calling 
the  Convention,  and  thus  submitting  that  instrument  to 
the  people.  But  the  people  were  at  perfect  liberty  to 
accept  or  reject  it;  and  their  act  was  final.  It  required 
not  the  affirmance,  and  could  not  be  negatived,  by  the 
State  governments.     The  constitution  when  thus  adopted 

s«4th  Wheaton,  403. 


96  CONSTITUTION  OP  THE  UNITED  STATES. 

was  of  complete  obligation,  and  bound  the  State  sorer* 
eignties. 

^'It  has  been  said,  that  the  people  had  already  sur- 
rendered all  their  powers  to  the  State  sovereignties,  and 
had  nothing  more  to  give.  But,  surely,  the  question 
whether  they  may  resume  and  modify  the  powers  granted 
to  government  does  not  remain  to  be  settled  in  this 
country.  Much  more  might  the  legitimacy  of  the  general 
government  be  doubted  had  it  been  created  by  the 
States.  The  powers  delegated  to  the  State  sovereignties 
are  to  be  exercised  by  themselves  and  not  by  a  distinct 
and  independent  sovereignty  created  by  themselves.  For 
the  formation  of  a  league,  such  as  was  the  confederation, 
the  State  sovereignties  were  certainly  competent.  But 
when,  Mn  order  to  form  a  more  perfect  union,'  it  was 
deemed  necessary  to  change  this  alliance  into  an  effective 
government,  possessing  great  and  sovereign  powers,  and 
acting  directly  on  the  people,  the  necessity  of  referring 
it  to  the  people,  and  of  deriving  its  powers  directly 
from  them,  was  felt  and  acknowledged  by  all." 

In  Chisholm  v.  Georgia"  Mr.  Justice  Wilson  said: 
**The  States,  rather  than  the  people,  for  whose  sakes 
the  States  exist,  are  frequently  the  objects  which  attract 
and  arrest  our  principal  attention.  This,  I  believe,  has 
produced  much  of  the  confusion  and  perplexity  which 
have  appeared  in  several  proceedings  and  several  pub- 
lications on  State  politics,  and  on  the  politics,  too,  of 
the  United  States.  Sentiments  and  expressions  of  this 
inaccurate  kind  prevail  in  our  common,  even  in  our 
convivial  language.  Is  a  toast  asked f  'The  United 
States,^  instead  of  the  *  People  of  the  United  States,* 
is  the  toast  given.  This  is  not  politically  correct.  The 
toast  is  meant  to  present  to  view  the  first  great  object 
in  the  Union.  It  presents  only  the  second.  It  presents 
only  the  artificial  person,  instead  of  the  natural  persons, 
who  spoke  it  into  existence.  .  .  .  Who  were  those 
people  t  They  were  the  citizens  of  thirteen  States,  each 
of  which  had  a  separate  Constitution  and  Government, 
and  all  of  which  were  connected  together  by  articles 
of  confederation.  To  the  purposes  of  public  strength 
and    felicity,    that    confederacy    was    totally    inadequate. 

SB  2  Dallas,  462. 
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A  requisition  on  the  several  States  terminated  its  leg- 
islaiive  authority;  Executive  or  Judicial  authority  it  had 
none.  In  order,  therefore,  to  form  a  more  perfect  union, 
to  establish  justice,  to  insure  domestic  tranquility,  to  pro- 
vide for  common  defence,  and  to  secure  the  blessings 
of  liberty,  those  people  ordained  and  established  the 
present   Constitution. '  '*• 

Mr.  Justice  Story  in  discussing  this  question,  says:'^ 
**To  us  the  doctrine  of  Mr.  Dane  appears  far  better 
founded,  that  'the  Constitution  of  the  United  States  is 
not  a  compact  or  contract  agreed  to  by  two  or  more 
parties,  to  be  construed  by  each  for  itself,  and  here  to 
stop  for  the  want  of  a  common  arbiter  to  revise  the  con- 
struction of  each  party  or  State.'  But  that  it  is,  as  the 
people  have  named  and  called  it,  truly  a  constitution; 
and  they  properly  said,  'We,  the  people  of  the  United 
States,  do  ordain  and  establish  this  Constitution,'  and 
not  we,  the  people  of  each  State.  ...  It  was  truly 
remarked  by  the  Federalist,  that  the  Constitution  was 
the  result  neither  from  the  decision  of  a  majority  of 
the  people  of  the  Union,  nor  from  that  of  a  majority 
of  the  States.  It  resulted  from  the  unanimous  assent 
of  the  several  States  that  are  parties  to  it,  differing  no 
otherwise  from  their  ordinary  assent  than  its  being 
expressed,  not  by  the  legislative  authority,  but  by  that 
of  the  people   themselves." 

Mr.  (afterwards  Mr.  Justice)  Wilson,  who  was  a  mem- 
ber of  the  Federal  Convention,  and  also  of  the  Convention 
of  Pennsylvania  to  ratify  or  reject  the  Constitution,  used 
in  the  latter  convention  the  following  language:  '*We 
were  told  that  the  Convention  no  doubt  thought  they  were 
forming  a  compact  or  contract  of  the  greatest  importance. 
It  was  a  matter  of  surprise  to  see  the  great  leading  prin- 
ciple of  this  83n9tem  still  so  very  much  misunderstood.  I 
can  not  answer  for  what  every  member  thought,  but 
I  believe  it  can  not  be  said  they  thought  they  were 
making  a  contract,  because  I  can  not  discover  the  least 
trace   of  a   compact   in  that   system.     There   can   be   no 

29  This  opinion  of  Mr.  Justice  Wilson  is  one  of  the  most  classical 
and  philosophical  discussions  of  the  subject  of  what  is  a  State  or  a 
SoTereignty  to  be  found  in  the  Reports. 

"  Story  on  the  Constitution,  6th  ed..  Vol.  1,  Sec  860. 
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compact,  unless  there  are  more  parties  than  one.  It 
is  a  new  doctrine,  that  one  can  make  a  compact  with 
himself.  The  Convention  were  forming  compacts.  With 
whomf  I  know  no  bargains  that  were  there  made; 
I  am  unable  to  conceive  who  the  parties  could  be.  The 
State  governments  make  a  bargain  with  one  another. 
That  is  the  doctrine  that  is  endeavored  to  be  established 
by  gentlemen  in  opposition;  that  State  sovereignties  wish 
to  be  represented.  But  far  other  were  the  ideas  of 
the  convention.  And  far  other  are  those  conveyed  in  the 
system  itself.  This  is  not  a  government  founded  upon 
compact;  it  is  founded  upon  the  power  of  the  people. 
They  express  in  their  name  and  their  authority,  'We 
the  people  do  ordain  and  establish/  "  etc.^^ 

Mr.  Madison  said,  ''In  order  to  understand  the  true 
character  of  the  Constitution  of  the  United  States,  the 
error,  not  uncommon,  must  be  avoided,  of  viewing  it 
through  the  medium,  either  of  a  consolidated  Qovemment, 
or  of  a  Confederated  Government,  whilst  It  is  neither 
the  one  nor  the  other ;  but  a  mixture  of  both.  And  having, 
in  no  model,  the  similitudes  and  analogies  applicable 
to  other  systems  of  Government,  it  must,  more  than  any 
other,  be  its  own  interpreter  according  to  its  text  and 
the  facts  of  the  case, 

''From  these  it  will  be  seen  that  the  characteristic  pe- 
culiarities of  the  Constitution  a,re,  First,  the  mode  of  its 
formation;  Second,  the  division  of  the  supreme  powers  of 
Government  between  the  States  in  their  united  capacity 
and  the  States  in  their  individual  capacities.  It  was 
formed  not  by  the  Governments  of  the  component  States, 
as  the  Federal  Government  for  which  it  was  substituted 
was  formed.  Nor  was  it  formed  by  a  majority  of  the  peo- 
ple of  the  United  States,  as  a  single  community,  in  the 
manner  of  a  consolidated  Government.  It  was  formed  by 
the  States,  that  is,  by  the  people  in  each  of  the  States, 
acting  in  their  highest  sovereign  capacity,  and  formed 
consequently  by  the  same  authority  which  formed  the  State 
Constitutions. ' '" 

28  2  Elliot's  Debates,  497-98. 

2»  North  American  Review,  October,  1830,  637,  538.  For  a 
general  discussion  of  this  subject  see  Stoiy  on  the  Constitution,  Vol. 
1,  sees.  360-371.  5th  ed. 
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In  Chisholm  v.  Georgia,'**  Chief  Justice  Jay  said:  **The 
Constitution  declares  that  the  design  of  the  people  in  es- 
tablishing it  comprehended  six  objects:  first,  to  form  a 
more  perfect  union;  second,  to  establish  justice;  third,  to 
insure  domestic  tranquility;  fourth,  to  provide  for  the 
common  defense;  fifth,  to  promote  the  general  welfare; 
sixth,  to  secure  the  blessings  of  liberty  to  themselves  and 
their  posterity." 

In  Order  to  form  a  more  perfect  Union. — ^Under  the 
Articles  of  Confederation  and  Perpetual  Union  between 
the  States  the  States  had  formed  a  union.  Experience, 
however,  proved  that  the  articles  were  defective  and  in- 
sufficient for  the  purposes  of  government,  and  that  the 
union  formed  in  pursuance  of  them  was  weak  and  inade- 
quate.** The  perpetuity  of  the  union,  even  under  the 
Constitution,  was  doubted.  Mr.  Gorham,  a  member  of  the 
convention  which  framed  the  Constitution,  questioned  if 
the  country,  even  if  the  Constitution  should  be  adopted, 
would  remain  one  nation  for  one  hundred  and  fifty  years.** 
It  was  also  urged  that  the  geographical  area  of  the  coun- 
try was  too  large  for  one  government,  and  that  it  should 
be  subdivided.  Those  who  took  the  latter  view  cited 
Montesquieu  as  sustaining  their  contention.**  The  fallacy 
of  these  doleful  fears  has  long  since  been  shown.  The 
union  of  the  thirteen  original  States  into  a  republic  was 
one  of  the  world's  greatest  achievements  in  civil  and  polit- 
ical government.  It  brought  strength  and  solidity  to  each 
particular  State  in  time  of  peace  and  in  time  of  war.  It 
united  into  one  powerful  nation,  separate  and  independent 
States,  and  gave  them  a  common  interest  in  everything 
which  pertained  to  their  nationality,  yet  permitted  each 
State  to  retain  its  autonomy  in  eveiTthing  which  related 
to  the  State  as  a  distinct  government.  The  first  purpose, 
as  set  forth  in  the  preamble,  was  most  laudable.  The 
necessities  for  a  more  perfect  union  were  obvious.  No 
statesman  of  that  day  was  more  conscious  of  the  de- 
fects of  the  Articles  of  Confederation  and  more  anxious 
for    the    adoption    of    the    Constitution    than    Washing- 

S0  2  DaUas,  475. 

>i  Hamilton  in  the  Federalist,  No.  15. 

»  Journal,  477. 

s*  Montesquieu's  Spirit  of  Laws,  9th  Book,  Chapter  1. 
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ton.  In  his  letter  transmitting^  that  document  to  Con- 
gress he  said:  "The  friends  of  our  country  have  long 
seen  and  desired  that  the  power  of  making  war,  peace  and 
treaties,  that  of  levying  money  and  regulating  commerce, 
and  the  correspondent  executive  and  judicial  authorities 
should  be  fully  and  effectually  vested  in  the  general  gov- 
ernment of  the  union;  but  the  impropriety  of  delegating 
such  extensive  trust  to  one  body  of  men  is  evident.  Hence 
results  the  necessity  of  a  different  organization."** 

Establish  Justice. — ^The  second  purpose  of  the  pream- 
ble declares  in  favor  of  establishing  justice.  This  was  to 
be  accomplished  by  the  creation  of  a  national  tribunal,  a 
court  having  final  jurisdiction  in  matters  of  every  char- 
acter and  nature  submitted  to  it,  whose  decisions  would 
be  respected  by  the  coordinate  branches  of  the  government 
and  enforced  by  the  whole  power  of  the  government  if 
necessary.  The  failure  of  the  Articles  of  Confederation 
to  establish  such  a  tribunal  was  one  of  their  greatest 
weaknesses.  Hamilton  said:  ''A  circumstance  which 
crowns  the  defects  of  the  Confederation  remains  yet  to 
be  mentioned — ^the  want  of  a  judiciary  power.  Laws  are 
a  dead  letter  without  courts  to  expound  and  define  their 
true  meaning  and  operation.  The  treaties  of  the  United 
States,  to  have  any  force  at  all,  must  be  considered  as 
part  of  the  law  of  the  land.  Their  true  import,  as  far  as 
respects  individuals,  must,  like  all  other  laws,  be  ascer- 
tained by  judicial  determinations.  To  produce  uniformity 
in  these  determinations,  they  ought  to  be  submitted,  in  the 
last  resort,  to  one  Supreme  Tribunal.  .  .  .  This  is  the 
more  necessary  where  the  frame  of  the  government  is  so 
compounded  that  the  laws  of  the  whole  are  in  danger  of 
being  contravened  by  the  laws  of  the  parts.  In  this  case, 
if  the  particular  tribunals  are  invested  with  a  right  of 
ultimate  decision,  besides  the  contradictions  to  be  expected 
from  difference  of  opinion,  there  will  be  much  to  fear 
from  the  bias  of  local  views  and  prejudices,  and  from 
the  interference  of  local  regulations.  As  often  as  such 
an  interference  should  happen,  there  would  be  reason  to 
apprehend  that  the  provisions  of  the  particular  laws  might 
be  preferred  to  those  of  the  general  laws;  from  the  defer- 
ence with  which  men  in  ofSce  naturally  look  up  to  that 

«4  Doc  Hist,  of  the  Conetitution,  Vol.  2,  1. 
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authority  .to  which  they  owe  their  official  existence.  The 
treaties  of  the  United  States,  under  the  present  Constitu- 
tion, are  liable  to  the  infractions  of  thirteen  different  legis- 
latures, and  as  many  different  courts  of  final  jurisdiction, 
acting  under  the  authority  of  those  legislatures.  The  faith, 
the  reputation,  the  peace  of  the  whole  Union,  are  thus  con- 
tinually at  the  mercy  of  the  prejudice,  the  passions,  and 
the  interests  of  every  member  of  which  these  are  composed. 
Is  it  possible  that  foreign  nations  can  either  respect  or  con- 
fide in  such  a  government  t  Is  it  possible  that  the  people 
of  America  will  longer  consent  to  trust  their  honor,  their 
happiness,  their  safety  on  so  precarious  a  foundation  T'" 

In  Chisholm  v.  Georgia,*'  Chief  Justice  Jay  most  appro- 
priately reviewed  and  commented  upon  this  subject  as 
follows:  '* Prior  to  the  date  of  the  Constitution  the  people 
had  not  any  national  tribunal  to  which  they  could  resort 
for  justice;  the  distribution  of  justice  was  then  confined 
to  state  judicatories,  in  whose  institution  and  organization 
the  people  of  the  other  States  had  no  participation,  and 
over  whom  they  had  not  the  least  control.  There  was 
then  no  general  court  of  appellate  jurisdiction  by  whom 
the  errors  of  State  courts,  affecting  either  the  nation  at 
large  or  the  citizens  of  any  other  State,  could  be  revised 
and  corrected.  Each  State  was  obliged  to  acquiesce  in  the 
measure  of  justice  which  another  State  might  yield  to  her, 
or  to  her  citizens ;  and  that  even  in  cases  where  State  con- 
siderations were  not  always  favorable  to  the  most  exact 
measure.  There  was  danger  that  from  this  source  animosi- 
ties would  in  time  result ;  and  as  the  transition  from  animosi- 
ties to  hostilities  was  frequent  in  the  history  of  indepen- 
dent States,  a  common  tribunal  for  the  termination  of  con- 
troversies became  desirable,  from  motives  both  of  justice 
and  of  policy. 

''Prior  also  to  that  period,  the  United  States  had,  by  tak- 
ing a  place  among  the  nations  of  the  earth,  become  amen- 
able to  the  laws  of  nations,  and  it  was  their  interest  as 
well  as  their  duty  to  provide,  that  those  laws  should  be 
respected  and  obeyed;  in  their  national  character  and 
capacity,  the  United  States  were  responsible  to  foreign  na- 
tions for  the  conduct  of  each  State,  relative  to  the  laws 

wThe  Federalist,  No.  22. 
*«2  DaUas,  474. 
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of  nations,  and  the  performance  of  treaties;  and  there  the 
inexpediency  of  referring  all  such  questions  to  State  courts, 
and  particularly  to  the  courts  of  delinquent  States,  be- 
came apparent.  While  all  the  States  were  bound  to  pro- 
tect each,  and  the  citizens  of  each,  it  was  highly  proper 
and  reasonable  that  they  should  be  in  a  capacity,  not  only 
to  cause  justice  to  be  done  to  each,  and  the  citizens  of 
each,  but  also  to  cause  justice  to  be  done  by  each,  and 
the  citizens  of  each,  and  that,  not  by  violence  and  force, 
but  in  a  stable,  sedate,  and  regular  course  of  judicial  pro- 
cedure. 

**  These  were  among  the  evils  against  which  it  was  proper 
for  the  nation,  that  is,  the  people  of  all  the  United  States, 
to  provide  by  a  national  judiciary,  to  be  instituted  by  the 
whole  nation,  and  to  be  responsible  to  the  whole  nation." 

To  insure  domestic  Tranquility. — ^A  stronger  word  could 
not  have  been  found  than  '"insure."  It  meant  a  national 
guarantee  of  peace  and  good  will  on  the  part  of  each 
State  toward  every  other  State.  Differences  had  already 
arisen  between  some  of  the  States  which  foreboded  trouble. 
This  it  was  hoped  to  avoid  in  the  future  by  a  stronger 
and  better  regulated  government  than  could  be  had  under 
the  Articles  of  Confederation.  Under  the  third  of  these 
articles  the  States  had  **  severally  entered  into  a  firm  league 
of  friendship  with  each  other,  for  their  .  .  .  mutual  and 
general  welfare."  But  under  the  Constitution  '* domestic 
tranquility"  was  to  be  insured.  This  provision  amounted 
to  a  warrant  that' justice  should  be  equally  and  impartially 
administered.  There  should  be  no  discrimination  against 
any  State  or  the  people  of  any  State,  but  the  general  gov- 
ernment— ^the  Union — ^would  secure  to  all  the  people  every- 
where within  its  jurisdiction  equal  rights  and  liberties  and 
advance  the  interests  of  all  and  administer  the  various 
branches  of  the  general  government  to  the  advantage  of 
the  whole  people. 

To  provide  for  the  Common  Defence. — ^The  term  ''com- 
mon defense"  appears  in  the  third  article  of  the  Articles 
of  Confederation  as  being  the  first  purpose  for  which  the 
States  "entered  into  a  firm  league  of  friendship"  with 
each  other.  There  is  little  trouble  in  comprehending  the 
purpose  or  meaning  of  this  language.  It  embraces  any 
defense  which  might  become  necessary  for  the  protection 
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of  the  Union  or  any  of  the  States  thereof,  and  means  a 
defense  by  the  whole  Union  of  the  interests  of  all  or  any 
part  of  it.  It  referred  to  the  common  safety  of  the  people, 
from  either  foreign  or  domestic  enemies.  It  is  a  term  of 
broad  and  general  meaning.  President  Monroe  said:  ''A 
power  to  provide  for  the  common  defense  would  give  to 
Congress  the  command  of  the  whole  force  and  of  all  the 
resources  of  the  Union.  "'^  Hamilton  said  that  the  principal 
purposes  to  be  answered  by  Union  included  the  common 
defence  of  the  members,  and  further  stated  that  the  au- 
thorities essential  to  the  care  of  the  common  defense  were 
to  raise  armies ;  to  build  and  equip  fleets ;  to  prescribe  rules 
for  the  government  of  both ;  to  direct  their  operations,  and 
to  provide  for  their  support.  .  .  .  **  Whether  there 
ought  to  be  a  Federal  Government  intrusted  with  the  care 
of  the  common  defence  is  a  question,  in  the  first  instance, 
open  to  discussion;  but  the  moment  it  is  decided  in  the 
affirmative,  it  will  follow  that  that  Government  ought  to 
be  clothed  with  all  the  powers  requisite  to  the  complete 
execution  of  its  trusts."" 

Discussing  the  same  subject,  Madison  said:  '* Security 
against  foreign  danger  is  one  of  the  primitive  objects  of 
civil  society.  It  is  an  avowed  and  essential  object  of  the 
American  Union.  The  powers  requisite  for  attaining  it 
must  be  effectually  confided  to  the  Federal  councils.  Is 
the  power  of  declaring  war  necessary  f  No  man  will  an- 
swer this  question  in  the  negative.  Is  the  power  of  rais- 
ing armies  and  equipping  fleets  necessary  f  This  is  in- 
volved in  the  foregoing  power;  it  is  involved  in  the  power 
of  self-defence. ''»• 

To  promote  the  general  Welfare. — ^This  is  the  language 
of  the  fifth  purpose  of  the  preamble.  A  more  comprehen- 
sive term  could  hardly  have  been  used.  It  means  the  pro- 
motion of  the  welfare  of  all  the  people  of  the  Union.  Pri- 
marily each  State  would  endeavor  to  secure  the  welfare  of 
its  own  citizens,  while  the  general  government  would  care 
for  and  promote  the  general  welfare  of  all  the  citizens; 
not  sectional  welfare,  nor  State  welfare,  but  the  general 
welfare  of  all  the  people  of  the  country. 

"  Messages  of  the  Presidents,  Vol.  2,  163. 
MThe  Federalist,  No.  23. 
••The  Federalist,  No.  41. 
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To  secure  the  BlesBizigs  of  Liberty  to  ourselves  and  onr 
Posterity. — ^This  was  the  last  purpose  or  design  of  the 
framers  of  the  Constitution  as  set  forth  in  the  Preamble. 
Certainly  a  more  beneficent  blessing  could  not  have  been 
invoked.  Those  who  framed  the  Constitution  and  estab- 
lished the  government  could  have  had  no  higher  purpose 
or  more  cherished  hope  than  that  they  might,  through  the 
government  they  had  founded,  secure  for  themselves  and 
their  posterity  the  blessing  of  liberty,  for  no  greater  could 
be  invoked  upon  a  people.  This  blessing  was  not  sought 
to  be  secured  for  the  framers  of  the  Constitution  alone,  but 
also  for  their  posterity,  which  meant  their  descendants  for 
all  time. 

Do  ordain  and  establish  this  Constitution  for  the  United 
States  of  America. — This  is  the  closing  language  of  the 
Preamble.  It  defines  with  brevity  and  clearness  for  whom 
and  for  what  the  Constitution  was  ordained  and  estab- 
lished. 

The  marvelous  development  of  the  United  States  and  the 
great  expansion  of  their  territory  makes  this  language  of 
great  importance.  The  framers  of  the  Constitution  used 
the  expression  The  United  States  of  America,  and  not  the 
expression,  The  United  States.  Could  they  have  intended 
that  a  different  meaning  should  be  given  the  first  expres- 
sion from  that  which  would  be  given  the  latter  t  Did  they 
mean  by  the  term  The  United  States  of  America  that  the 
States  which  should  constitute  the  United  States  should 
have  a  locus  in  America?  Did  they  mean  by  using  the  word 
America  to  limit  the  States  which  should  form  the  United 
States  to  the  geographical  designation  known  as  America  f 
If  not,  why  did  they  not  say,  **do  ordain  and  establish 
this  Constitution  for  the  United  States  f  Did  they  in- 
tend the  word  ** America'*  should  be  meaningless — ^mere 
surplusage — mere  waste  matter  in  the  Constitution  f  Such 
instances  in  the  Constitution  are  never  found.  Each  word 
means  something  in  that  great  instrument. 

■ 

Again,  did  the  framers  of  the  Constitution  contemplate 
the  admission  of  foreign  countries  into  the  United  States 
of  America,  as  part  thereof?  There  is  little,  if  anything, 
in  the  Constitution  which  shows  that  such  was  the  contem- 
plation of  the  men  who  framed  that  instrument.  But 
whether  this  be  so  or  not,  it  has  happened  that  other 
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countries  have  come  under  the  control  of  the  United  States, 
and  as  the  result  of  the  construction  which  has  been  ^ven 
the  Constitution,  they  are  part  of  the  United  States  of 
America,  and  for  them  as  well  as  for  the  original  States  of 
the  Union  the  Constitution  was  ordained  and  established. 
Thus,  in  Downes  v.  Bidwell,*®  citing  Geofroy  v.  Biggs,  133 
U.  S.,  258,  it  was  held  that  in  dealing  with  foreign  sover- 
eignties, the  term  United  States  has  a  broader  meaning 
than  when  used  in  the  Constitution,  and  includes  all  ter- 
ritories subject  to  the  jurisdiction  of  the  Federal  Govern- 
ment, wherever  located.  So  in  the  evolution  of  affairs  it 
has  come  to  pass  that  countries  far  removed  from  the 
United  States — such  as  Alaska**  in  the  extreme  north,  the 
Philippine  Islands**  in  the  Eastern  Hemisphere,  and  Porto 
Rico  in  the  Caribbean  Sea,*'  belong  to  the  United  States 
of  America  and  are  within  the  closing  terms  of  the  Pre- 
amble. The  decision  in  In  re  Ross,**  that  **By  the  Consti- 
tution a  government  is  ordained  and  established,  ^for  the 
United  States  of  America,'  and  not  for  countries  outside  of 
their  limits,"  means  now  that  foreign  countries,  within 
the  terms  of  the  Preamble  may  become  a  part  of  the 
United  States  of  America. 

It  would  be  difficult — if  not  impossible — ^to  form  a  more 
complete  or  perfect  outline  of.  the  functions  of  govern* 
ment  than  is  found  in  the  Preamble.*'    The  conception  is 

40  182  U.  S.,  244,  263 

41  Rassmussen  v.  United  States,  107  U.  S.,  516-n623. 

42  Dow  V.  U.  S.,  105  U.  S.,  138. 

"  Downes  v.  Bidwell,  182  U.  8.,  287. 

44  In  re  Ross^  140  U.  S.,  453,  464. 

45  The  Preamble  was  the  general  object  of  attack  by  those  who 
opposed  the  adoption  of  the  Constitution,  especially  that  portion  of 
it  which  vested  the  power  in  the  people  rather  than  in  the  States,  Pat- 
rick Henry  in  the  Virginia  Convention  strongly  opposed  it  on  this 
ground.  In  his  great  speech  opposing  the  ratification  of  the  Constitu- 
tion by  that  State,  he  said :  ''I  would  make  this  inquiry  of  those  worthy 
characters  who  composed  a  part  of  the  late  federal  convention.  1  am 
sure  they  were  fully  impressed  with  the  necessity  of  forming  a  great 
consolidated  government,  instead  of  a  confederation.  That  this  is  a 
consolidated  government  is  demonstrably  clear;  and  the  danger  of  such 
a  government  is,  to  my  mind  very  striking.  I  have  the  highest  venera- 
tion for  those  gentlemen;  but,  sir,  give  me  leave  to  demand,  what  right 
had  they  to  say,  tee,  the  people?  My  political  curiosity,  exclusive  of 
my  anxious  solicitude  for  the  public  welfare,  leads  me  to  ask,  who 
authorized  them  to  speak  the  language  of,  toe,  the  people,  instead  of, 
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lofty  and  pure,  and  the  enumerated  purposes,  the  noblest 
to  which  a  government  can  commit  itself.  It  is  doubtful 
if  history  affords  a  finer  expression  of  a  governmental 
purpose  and  a  more  philosophical  conception  of  a  national 
desire. 

toe,  the  States  f  States  are  the  characteristics  and  the  soul  of  confeder- 
ation. If  the  State  be  not  the  agent  of  this  compact,  it  must 
be-  one  great  consolidated  government  of  the  people  of  all  the  States. 
I  have  the  highest  respect  for  those  gentlemen  who  formed  the  con- 
vention, and  were  not  some  of  them  here,  I  would  express  some  testi- 
monial of  esteem  for  them.  America  had  on  a  former  occasion  put  the 
utmost  confidence  in  them;  a  confidence  which  was  well  placed;  and  I 
am  sure,  sir,  I  could  give  up  anything  to  them;  I  would  cheerfully 
confide  in  them  as  my  representatives.  But,  sir,  on  this  great  occasion, 
I  would  demand  the  cause  of  their  conduct.  Even  from  that  illustrious 
man,  who  saved  us  by  his  valor,  I  would  have  a  reason  for  his  con- 
duct— that  liberty  which  he  has  given  us  by  his  valor  tells  me  to  ask 
this  reason — and  sure  I  am^  were  he  here,  he  would  give  us  this  in- 
formation. The  people  gave  them  no  power  to  use  their  name.  That 
they  exceeded  this  power  is  perfectly  clear.  It  is  not  mere  curiosity 
that  actuates  me — I  wish  to  hear  the  real  actual  existing  danger,  which 
should  lead  Us  to  take  these  steps  so  dangerous  in  my  conception^ 
Disorders  have  arisen  in  other  parts  of  America,  but  here,  sir,  no  dan- 
gers, no  insurrection  or  tumult  has  happened— everything  has  been  calm 
and  tranquil.  But  notwithstanding  this,  we  are  wandering  on  the 
great  ocean  of  human  affairs.  I  see  no  landmark  to  guide  us.  We  are 
running  we  know  not  whither.  Differences  of  opinion  have  gone  to  a 
degree  of  inflammatory  resentment  in  some  parts  of  the  country,  which 
has  been  occasioned  by  this  perilous  innovation.  The  federal  conven- 
tion ought  to  have  amended  the  old  system — ^for  this  purpose  they  were 
solely  delegated;  the  object  of  their  mission  extended  to  no  other  con- 
sideration."   Pitkin's  U.  S.  History,  Vol.  2,  270,  271. 

Mr.  Madison,  in  the  first  Congress  under  the  Constitution,  proposed 
to  amend  the  Preamble  by  prefixing  to  it  the  following  provision,  but 
the  amendment  was  rejected  by  Congress:  "All  power  is  originally 
vested  in  and  consequently  derived  from  the  people;  Government  is 
instituted  and  should  be  exercised  for  the  benefit  of  the  people,  which 
consists  in  the  enjoyment  of  life  and  liberty,  with  the  right  of  acquiring 
and  using  property,  and,  generally,  of  pursuing  and  obtaining  hap- 
piness and  safety;  the  people  have  an  indubitable,  inalienable  and  inde- 
feasible right  to  reform  or  change  their  Government,  whenever  it  be 
found  inadequate  to  the  purposes  of  its  institution."  1st  Annals,  451. 
Thorpe's  Const  Hist,  of  U.  S.,  Vol.  2,  199. 

The  Committee  of  Eleven,  to  whom  the  amendments  had  been  re- 
ferred, reported  the  following  as  an  amendment  to  the  Preamble,  by 
way  of  a  prefix,  but  it  was  also  rejected  by  the  House:     "Government^ 
being  intended  for  the  benefit  of  the  people,  and  the  rightful  estab-^ 
lishment  thereof,  being  derived  from  their  authority  alone."    Thorpe's 
Const.  Hist,  of  U.  S.,  Vol.  2,  225. 
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What  is  a  Ooxistitntioii? — ^As  it  was  a  Constitution  which 
was  ordained  and  established,  it  is  pertinent  to  inquire 
what  a  Constitution  is.  The  meaning  of  this  term  has  not 
greatly  changed  in  the  progress  of  civil  government. 
It  has  always  been  conceded  that  law  is  the  fundamental 
and  basic  principle  upon  which  government  is  founded. 
The  primary  law  of  every  government  is  its  Constitution. 
Prom  it  the  government  derives  its  authority  to  make 
laws  which  will  meet  the  necessities  and  requirements  of 
its  people. 

A  Constitution,  therefore,  in  a  primary  sense,  is  the 
source  of  statutory  law,  but  in  a  more  comprehensive  sense 
it  is  a  written  instrument  which  prescribes  the  powers 
and  limitations,  separates  the  functions,  and  defines  the 
authority  of  each  branch  of  the  government.  It  is  the 
basic  or  organic  law  of  sovereignty,  which  is  unchangeable 
except  in  such  manner  as  it  prescribes,  and  is  the  source 
from  which  is  derived  the  authority  to  enact,  construe,  ad- 
minister and  enforce  laws. 

Judges  and  publicists  have  given  various  definitions  of 
this  term. 

Judge  Story  says:  '*A  Constitution  is  in  fact  a  funda- 
mental law  or  basis  of  government.''" 

Bouvier,  ''A  Constitution  is  the  fundamental  law  of  a 
State,  directing  the  principles  upon  which  the  government 
is  founded,  and  regulating  the  exercise  of  the  sovereign 
powers,  directing  to  what  bodies  or  persons  these  powers 
shall  be  confided  and  in  the  manner  of  their  exercise." 

'^An  established  form  of  government;  a  system  of  laws 
and  customs." 

Commenting  upon  the  term  Constitution,  Mr.  Jefferson 
said,  '^  *  Constitution'  and  'Statute'  were  originally  terms 
of  the  civil  law,  and  from  thence  introduced  by  ecclesias- 
tics into  the  English  laws.  Thus,  in  the  Statute  25  Hen. 
VIII,  C.  19,  Sec.  1,  Constitutions  and  Ordinances  are  ufied 
as  synonymous.  The  term  Constitution  has  many  other 
significations  in  physics  and  politics;  but  in  Jurisprudence, 
whenever  it  is  applied  to  any  act  of  the  legislature,  it  in- 
variably means  a  statute,  law,  or  ordinance."*^ 


*«  Story  on  the  Conatitution,  Vol.  1,  Sec.  339. 
*T  Ford's  Jefferson,  Vol.  3,  227. 
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According  to  Judge  Cooley,  a  Constitution  is  **that  body 
of  rules  and  maxims  in  accordance  with  which  the  powers 
of  sovereignty  are  habitually  exercised.''" 

In  Vanhorne  v.  Dorrance  Mr.  Justice  Paterson  said: 

**A  Constitution  is  the  form  of  government  delineated 
by  the  mighty  hand  of  the  people,  in  which  certain  first 
principles  of  fundamental  laws  are  established.  The  Con- 
stitution is  certain  and  fixed;  it  contains  the  permanent 
will  of  the  people,  and  is  the  supreme  law  of  the  land;  it 
is  paramount  to  the  power  of  the  legislature,  and  can.  be 
revoked  or  altered  only  by  the  authority  that  made  it."** 

**A  Constitution,  or  foundation  of  government,  em- 
braces and  declares  the  principles,  regulates  the  division 
and  exercise  of  the  governing  power,  directs  to  what  of- 
ficers or  agencies  it  shall  be  confided,  and  limits  and  con- 
trols its  exercise, — in  other  words,  it  establishes  the  gov- 
ernment, delegates,  limits  and  defines  the  manner  in  which 
the  governing  power  of  the  State  shall  be  exercised,  and 
by  overpowering  necessity  compels  those  who  frame  gov- 
ernment to  confer  ample  power  on  its  agencies  to  enforce 
the  protection  and  security  for  which  government  is  in- 
stituted. "»^ 

Again,  a  Constitution  is  said  to  be  ''an  act  of  extraor- 
dinary legislation,  by  which  the  people  establish  the  struc- 
ture and  mechanism  of  their  government;  and  in  which 
they  prescribe  fundamental  rules  to  regulate  the  motion 
of  the  several  parts.  "*^ 

Judge  Cooley  quotes  with  approval  the  following  defi- 
nition: ''A  Constitution  is  not  the  beginning  of  a  commun- 
ity, nor  the  origin  of  private  rights;  it  is  not  the  fountain 
of  law,  nor  the  incipient  state  of  government ;  it  is  not  the 
cause,  but  consequence,  of  personal  and  political  freedom; 
it  grants  no  rights  to  the  people,  but  is  the  creature  of 
their  power,  the  instrument  of  their  convenience.  De- 
signed for  their  protection  in  the  enjoyment  of  the  rights 
and  powers  which  they  possessed  before  tte  Constitution 
was  made;  it  is  but  the  framework  of  the  political  gov- 

*•  Cooley's  Const.  Limits.,  4. 

*»2  Dallas,  308. 

00  W.,  St.  L.  &  P.  Ry.  Co.  v.  The  People,  105  111.,  240. 

SI  Eakin  v.  Raub,  12  Serg.  &  Raw.,  347. 
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eminent,  and  necessarily  based  upon  the  preexisting  con- 
dition of  laws,  rights,  habits  and  modes  of  thought.  There 
is  nothing  primitive  in  it;  it  is  all  derived  from  a  known 
source.  It  presupposes  an  organized  society,  law,  order, 
propriety,  personal  freedom,  a  love  of  political  liberty,  and 
enough  of  cultivated  intelligence  to  know  how  to  guard 
against  the  encroachments  of  tyranny.'"^ 

Nelson,  J.,  said:  **A  Constitution  is  that  by  which  the 
powers  of  government  are  limited."*** 

In  Taylor  v.  The  Governor,  it  was  held:  '*The  Consti- 
tution of  an  American  State  is  the  supreme,  organized  and 
written  will  of  the  people,  acting  in  Convention,  and  as- 
signing to  the  different  departments  of  the  government 
their  respective  powers.'*'* 

An  accomplished  writer  on  constitutional  government 
says  ''The  term  'Constitution'  is  usually  applied  to  an 
attempt  to  embody  in  a  single  authoritative  document  or 
a  small  group  of  documents,  the  fundamental  political  in- 
stitutions of  a  State."" 

It  will  be  seen  that  through  all  these  definitions  runs 
the  idea  that  a  Constitution  is  the  basis  of  organized  gov- 
ernment. 

When  the  members  of  the  Federal  Convention  deter- 
mined to  prepare  a  Constitution  for  the  United  States 
they  meant  that  they  would  prepare  an  instrument  in 
writing,  which  should  be  the  organic  law  of  the  Union 
which  had  been  formed,  that  it  should  confer  certain < 
authority  and  prescribe  certain  limitations  upon  the  vari- 
ous departments  of  that  Union,  that  it  should  limit  the 
authority  of  the  States,  and  provide  how  the  instrument 
itself  should  be  changed,  i^nd  until  changed  in  the  way 
provided,  it  should  endure  as  it  was  formed,  and  that  in- 
strument should  be  the  Constitution  of  the  United  States. 

Bs  000167*8  Constitutional  Limitations,  68-69. 
BsKamper  v.  Hawkins^  Ist  Virginia  Cases,  24. 
B4  1st  Arkansas,  27. 
BB  Lowell's  Government  of  England,  Vol.   1,  1. 
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CHAPTER  V. 

LEGISLATIVE  POWEBS. 

All  legifllative  Powers  herein  granted,  shall  be  vested  in 
a  Congress  of  the  United  States,  which  shall  consist  of  a 
Senate  and  House  of  Bepresentatives. 

The  first  Article  of  the  Constitution  establishes  the  leg- 
islative branch  of  the  government,  divides  it  into  a  Senate 
and  House  of  Bepresentatives,  prescribes  the  qualifications 
of  their  members,  the  manner  of  their  election,  the  dura- 
tion of  their  terms,  the  powers  of  each  JHouse,  enumerates 
and  defines  the  express  powers  conferred  upon  Congress 
and  those  which  are  denied  to  it  and  those  which  are 
denied  to  the  individual  States. 

This  section  establishes  the  bicameral  system  of  legis- 
lation— ^the  division  of  the  legislative  branch  of  the 
Government  into  a  Senate  and  House  of  Bepresentatives. 
Most  of  the  States  had  a  similar  provision  in  their 
Constitutions  which  had  no  doubt  been  suggested  by  the 
division  of  Parliament  into  the  Lords  and  Commons.^ 

The  Constitution  does  not  expressly  divide  the  Govern- 
ment into  Legislative,  Executive  and  Judicial '-branches. 
Such  a  division  was  suggested  in  Mr.  Pinckney's  plan 
•for  a  Constitution,*  and  later  by  amendment  in  the  plan 
of  Mr.  Bandolph.*  This  was  adopted  by  the  Committee 
of  the  Whole,*  and  ""was  the  second  of  the  Articles  re- 
ferred to  the  Committee  of  Detail"  and  was  recommended 
by  that  Committee,*  and  finally  by  the  Convention  without 
debate   or  opposition,^  but  it   was   not  recommended  by 

1  It  is  said  by  a  scholarly  writer  on  the  Constitution  that  the  di- 
vision of  Congress  into  a  Senate  and  House  with  the  Senate  based  on 
the  equality  of  State  representation  therein,  was  the  most  noticeable 
feature  of  the  Constitution  among  foreign  scholars  and  statesmen. 
Princeton  Review,  Vol.  4,  178. 

2  Journal,  64. 
s  Journal,  73. 
«  Journal,  160. 
B  Journal,  444. 
oJoui'nal,  449. 
7  Journal,  462. 
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the  Committee  on  Style,®  and  no  such  division  of  the 
powers  of  the  Government  is  provided  for  in  the  Consti- 
tution,® but  **  these  powers  are  each  declared  in  a  separate 
and  independent  manner"  by  that  instrument. ^^ 

On  this  subject  Mr.  Madison  said:     "The  Constitution 

8  Journal,  700. 

•  Mr.  Webster  in  his  speech  on  the  Presidential  protest,  delivered  in 
the  Senate  of  the  United  States  on  May  7,  1834,  discussed  the  division 
of  the  powers  of  government  as  follows: 

"The  separation  of  the  powers  of  government  into  three  departments, 
though  all  our  constitutions  profess  to  be  founded  on  it,  has,  never- 
theless, never  been  perfectly  established  in  any  government  of  the 
world,  and  perhaps  never  can  be. 

"The  general  principle  is  of  inestimable  value,  and  the  leading  lines 
of  distinction  sufficiently  plain;  yet  there  are  powers  of  so  undecided 
a  character,  that  they  do  not  seem  necessarily  to  range  themselves 
under  either  head.  And  most  of  our  constitutions,  too,  having  laid 
down  the  general  principle,  immediately  create  exceptions.  There  do 
not  exist  in  the  general  science  of  government,  or  the  received  maxims 
of  political  law,  such  precise  definitions  as  enable  us  always  to  say  of 
a  given  power,  whether  it  be  legislative,  executive  or  judicial.  And 
this  is  one  reason,  doubtless,  why  the  Constitution,  in  conferring  power 
on  all  the  departments,  proceeds  not  by  general  definition,  but  by  speci- 
fic enimieration.  And,  again,  it  grants  a  power  in  general  terms,  but 
yet,  in  the  same  or  some  other  article  or  section,  imposes  a  limitation 
or  qualification  on  the  grant;  and  the  grant  and  the  limitation  must, 
of  course,  be  construed  together.  Thus  the  Constitution  says  that  all 
legislative  power,  therein  granted,  shall  be  vested  in  Congress,  which 
Congress  shall  consist  of  a  Senate  and  House  of  Representatives;  and 
yet,  in  another  article,  it  gives  to  the  President  a  qualified  negative 
over  all  acts  of  Congress.  So  the  Constitution  declares  that  the  ju- 
dicial power  shall  be  vested  in  one  Supreme  Court,  and  such  inferior 
courts  as  Congress  may  establish.  It  gives,  nevertheless,  in  another 
provision,  judicial  power  to  the  Senate;  and,  in  like  manner,  though 
it  declares  that  the  executive  power  shall  be  vested  in  the  President, 
using,  in  the  immediate  context,  no  words  of  limitation,  yet  it  elsewhere 
subjects  the  treaty-making  power,  and  the  appointing  power  to  the 
concurrence  of  the  Senate.  The  irresistible  inference  from  these  con- 
siderations is  that  the  mere  nomination  of  a  department,  as  one  of 
the  three  great  and  commonly  acknowledged  departments  of  govern- 
ment, does  not  confer  on  that  department  any  power  at  all.  Notwith- 
standing the  departments  are  called  the  legislative,  the  executive  and 
the  judicial,  we  must  yet  look  into  the  provisions  of  the  Constitution 
itself,  in  order  to  learn,  first,  what  powers  the  Constitution  regards 
as  legislative,  executive  and  judicial,  and,  in  the  next  place,  what  por- 
tions, or  quantities  of  these  powers  are  conferred  on  the  respective 
departments;   because  no  one  will  contend  that  all  legislative  power 


lOHaybum's  Case,  2  Dallas,  11. 
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organizes  a  government  into  the  usual  legislative,  execu- 
tive, and  judiciary  departments;  invests  it  with  speci- 
fied powers,  leaving  others  to  the  parties  to  the  Constitu- 
tion; it  makes  the  Government,  like  other  governments, 
to  operate  directly  on  the  people;  places  at  its  command 
the  needful  physical  means  of  executing  its  powers;  and, 
finally,  proclaims  its  supremacy,  and  that  of  the  laws  made 
in  pursuance  of  it,  over  the  Constitutions  and  laws  of  the 
States ; "  the  powers  of  the  Government  being  exercised, 
as  in  other  elective  and  responsible  governments,  under 
the  control  of  its  constituents,  the  people  and  legislatures 
of  the  States,  and  subject  to  the  revolutionary  rights 
of  the  people  in  extreme  cases.  "^* 

Hifltory  of  the  Legislative  Provision.— Each  plan  for 
a  Constitution  which  was  submitted  to  the  Convention  con- 
tained a  provision  relative  to  the  legislative  power  of  Con- 
gress. That  of  Mr.  Randolph  provided:  **Each  branch 
ought  to  possess  the  right  of  originating  acts ;  that  the  Na- 
tional Legislature  ought  to  be  empowered  to  enjoy  the  leg- 
belongs  to  CongresB,  all  executive  power  to  the  President,  or  all  judi- 
cial power  to  the  courts  of  the  United  States. 

"The  first  three  articles  of  the  Constitution,  as  all  know,  are  taken 
up  in  prescribing  the  organization,  and  enumerating  the  powers  of  the 
three  departments.  The  first  article  treats  of  the  legislature,  and  its 
first  section  is,  'All  legislative  power,  herein  granted,  shall  be  vested 
in  a  Congress  of  the  United  States,  which  shall  consist  of  a  Senate  and 
a  House  of  Representatives.' 

"The  second  article  treats  of  the  executive  power,  and  its  first  section 
declares  that  the  executive  power  shall  be  vested  in  a  President  of 
the  United  States  of  America. 

'The  third  article  treats  of  the  judicial  power,  and  its  first  section 
declares  that  The  judicial  power  of  the  United  States  shall  be  vested 
in  one  Supreme  Court,  and  in  such  inferior  courts  as  the  Congress  may, 
from  time  to  time,  ordain  and  establish.' 

"It  is  too  plain  to  be  doubted,  I  think,  sir,  that  these  descriptions 
of  the  persons  or  officers  in  whom  the  executive  and  the  judicial  powers 
are  to  be  vested  no  more  define  the  extent  of  the  grant  of  those  powers, 
than  the  words  quoted  from  the  first  article  describe  the  extent  of  the 
legislative  grant  to  Congress.  All  these  several  titles,  heads  of  ar- 
ticles, or  introductory  clauses,  with  the  general  declarations  which 
they  contain,  serve  to  designate  the  departments,  and  to  mark  the 
general  distribution  of  powers ;  but  in  all  the  departments,  in  the  execu- 
tive and  judicial  as  well  as  in  the  legislative,  it  would  be  unsafe  to 
contend  for  any  specific  power  under  such  clauses."  Webster's  Works, 
Vol.  4,  123-126. 

11  Madison's  Writings,  Vol.  4,  293-294. 
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islative  rights  vested  in  Congress  by  the  Confederation,  and 
moreover,  to  legislate  in  all  cases  in  which  the  separate 
States  are  incompetent,  or  in  which  the  harmony  of  the 
United  States  may  be  interrupted  by  the  exercise  of 
individual  legislation."" 

The  plan  of  Mr.  Pinckney  was:  **The  legislative  power 
shall  be  vested  in  a  Congress  to  consist  of  two  separate 
Houses;  one  to  be  called  the  House  of  Delegates,  and  the 
other  the  Senate."" 

Mr.  Paterson's  plan  proposed  to  enlarge  the  authority 
of  Congress  under  the  Articles  of  Confederation  so  that 
"In  addition  to  the  powers  vested  in  the  United  States 
in  Congress  by  the  present  existing  Articles  of  Confedera- 
tion, they  be  authorized  to  pass  acts  for  raising  a  revenue, 
by  levying  a  duty  or  duties  on  all  goods  or  merchandise 
of  foreign  growth  or  manufacture,  imported  into  any 
part  of  the  United  States;  by  stamps  on  paper,  vellum 
or  parchment;  and  by  a  postage  on  all  letters  or  pack- 
ages passing  through  the  general  post  office ;  to  be  applied 
to  such  Federal  purposes  as  they  shall  deem  proper  and  ex- 
pedient; to  make  rules  and  regulations  for  the  collection 
thereof;  and  the  same,  from  time  to  time,  to  alter  and 
amend  in  such  manner  as  they  shall  think  proper;  to 
pass  acts  for  the  regulation  of  trade  and  commerce,  as' 
well   with   foreign   nations   as   with   each   other."" 

Mr.  Hamilton's  plan:  '*The  supreme  Legislative  power 
of  the  United  States  of  America  to  be  vested  in  two  differ- 
ent bodies  of  men;  the  one  to  be  called  the  Assembly, 
the  other  the  Senate;  who  together  shall  form  the  Legis- 
lature of  the  United  States,  with  power  to  pass  all  laws 
whatsoever,  subject  to  the  negative  hereafter  men- 
tioned."" 

At  first  it  was  agreed  by  all  the  States,  except  Pennsyl- 
vania, that  there  should  be  two  branches  of  Congress, 
though  afterwards  there  was  some  slight  objection  to  this 
manifested  in  the  debates,  but  the  Committee  of  the  Whole 
rei)orted  in  favor  of  it.  The  Committee  of  Detail  changed 
the  language  and  reported  "The  Legislative  powers,  shall 

12  Journal,  62. 
i>  Journal,  64. 
i«  Journal,  164. 
IB  Journal,  185. 
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be  vested  in  a  Congress  to  consist  of  two  separate  and 
distinct  bodies  of  men,  The  House  of  Representatives  and 
the  Senate,  each  of  which  shall  in  all  cases  have  a  nega- 
tive on  the  other/'  The  Convention,  on  motion  of  Madison, 
struck  out  the  words  **Eaeh  of  which  shall  have  a  nega- 
tive on  the  other.*'  The  Committee  on  Style  reported  the 
clause  as  it  is  found  in  the  Constitution.  The  proceedings 
of  the  Convention  furnish  no  special  reason  why  Congress 
was  divided  into  two  branches  except  that  one  would  be 
a  check  upon  the  other.  Judge  Walker  in  his  **  American 
Law"  (p.  79)  has  said,  **That  the  motive  for  dividing  legis- 
lative power  into  a  Senate  and  a  House  of  Representatives 
is  to  obtain  the  utmost  security  for  its  being  faithfully  and 
beneficially  exercised." 

Mr.  Randolph's  resolution  was  considered  in  the  Com- 
mittee of  the  Whole  at  a  very  early  day  by  the  Con- 
vention, and  was  the  only  plan  on  this  subject  which 
was  considered.  The  Committee  first  considered  the  ques- 
tion whether  each  branch  of  the  National  Legislature 
should  originate  laws,  and  then  whether  all  the  legislative 
powers  vested  in  the  existing  Congress  by  the  Articles 
of  Confederation  should  be  transferred  to  the  National 
Legislature.  Each  of  these  questions  was  decided  in  the 
affirmative  without  debate  and  by  unanimous  vote.^* 

All  Legislative  Powers  herein  granted. — ^Under  the 
Articles  of  Confederation,  the  entire  control  of  the  Gov- 
ernment was  vested  in  Congress;  but  by  this  section  the 
Constitution  limits  the  powers  of  Congress  to  matters 
of  legislation,  and  confers  other  powers  upon  other 
branches   of   the   Government. 

Legislative  power,  is  the  power  to  make,  amend,  alter 
or  repeal  laws.  This  clause  does  not  confer  unlimited 
power  of  legislation  upon  Congress,  but  limits  it  to  such 
legislative  powers  as  are  granted  by  the  Constitution. 

Various  definitions  of  legislative  power  have  been 
given.  Locke  defined  it  as  **That  power  which  has  a 
right  to  direct  how  the  force  of  the  Commonwealth  shall 
be  employed  for  preserving  the  community  and  the  mem- 
bers of  it."" 


16  Journal,  83. 

IT  Locke  on  Government,  cited  in  Ist  Thayer's  Const.  Cases,  30. 
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It  was  held  in  McPherson  v.  Blacker,*®  ''The  legislative 
power  is  the  supreme  authority  except  as  limited  by  the 
Constitution  of  the  State,  and  the  sovereignty  of  the  peo- 
ple is  exercised  through  their  representatives  in  the  leg- 
islature unless  by  the  fundamental  law  power  is  elsewhere 
reposed." 

**  Irrespective  of  the  operation  of  the  Federal  Consti- 
tution and  restrictions  asserted  to  be  inherent  in  the 
nature  of  American  institutions,  the  general  rule  is, 
that  there  are  no  limitations  upon  the  legislative  power  of 
the  legislature  of  a  State,  except  those  imposed  by  its 
written  Constitution.''** 

The  provision  in  the  Constitution  that,  '*A11  legislative 
powers  herein  granted  shall  be  vested  in  a  Congress  of 
the  United  States,''  means  that  Congress*® — ^keeping  within 
the  limits  of  its  powers  and  observing  the  restrictions 
imposed  by  the  Constitution — ^may,  in  its  discretion,  enact 
any  statute  appropriate  to  accomplish  the  objects  for 
which  the  National  Government  was  established.** 


18  146  U.  S.,  1-25. 

wGiozza  y.  Tierman,  148  U.  8.,  661. 

20  Burton  v.  United  States,  202  U.  S.,  367. 

21  An  important  question  arose  under  this  section  at  a  ver^  early 
period  in  our  National  history. 

The  act  of  Congreaa  of  March  23,  1792,  provided  that  the  Circuit 
Oourt  of  each  district  should  determine  the  amount  of  pension  which 
should  be  allowed  in  certain  cases,  and  that  the  Ck>urt  should  examine 
into  the  nature  of  the  wound  or  other  cause  of  disability  of  the  appli- 
cant, and  transnut  the  result  of  their  inquiry  to  the  Secretary  of  War, 
who  was  given  power  to  revise  the  inquiry  of  the  Court  in  certain 
cases.  The  oourt  in  each  of  these  districts  declined  to  perform  the 
duties  which  the  act  of  Congress  required  ol  them,  because  they  were 
not  of  a  judicial  character. 

The  Circuit  Court  for  the  district  of  Pennsylvania,  consisting  of 
Wilson  and  Blair,  Justices,  and  Peters,  D.  J.,  on  the  18th  of  April, 
1792,  addressed  the  following  letter  to  President  Washington  on  the 
subject: 

'To  you  it  officially  belongs  to  'take  care  that  the  laws  of  the 
United  States  be  faithfully  executed.*  Before  you,  therefore,  we  think 
it  our  duty  to  lay  the  sentiments,  which,  on  a  late,  painful  occasion 
governed  us  in  regard  to  an  act  passed  by  the  Legislature  of  the 
Union. 

"The  people  of  the  United  States  have  vested  in  Congress  all  legis- 
lative powers  'granted  in  the  Constitution.' 

"They  have  vested  in  one  Supreme  Court,  and  in  such  inferior  courts 
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Certain  of  the  Supreme  Court  justices  while  on  the 
Circuit,  together  with  certain  district  judges,  having  re- 
fused to  perform  the  duties  which  the  law  required  of 
them,  Attorney-General  Randolph  brought  an  action  in 
mandamus  in  the  Supreme  Court  to  compel  them  to  per- 

as   the   Congress   shall   establish,   'the   judicial   power   of   the   United 
States.' 

"It  is  worthy  of  remark,  that  in  Congress,  the  whole  legislative  pow- 
er of  the  United  States  is,  not  vested.  An  important  part  of  that  power 
was  exercised  by  the  people  themselves,  when  they  'ordained  and  es- 
tablished the  Constitution.' 

''This  Constitution  is  the  'Supreme  Law  of  the  land.'  This  supreme 
law  'all  judicial  officers  of  the  United  States'  are  bound,  by  oath  or 
affirmation,  'to  support.' 

"It  is  a  principle  important  to  freedom  that,  in  government,  the 
Judicial  should  be  distinct  from,  and  independent  of,  the  legislative 
department.  To  this  important  principle  the  people  of  the  United 
States,  in  forming  their  Constitution,  have  manifested  the  highest  re- 
gard. 

"They  have  placed  their  judicial  power  not  in  Congress,  but  in 
'Courts.'  They  have  ordained  that  the  'Judges  of  those  courts  shall 
hold  their  offices  during  good  behavior,'  and  that  'during  their  con- 
tinuance in  office,  their  salaries  shall  not  be  diminished.' 

"Congress  have  lately  passed  an  act,  to  regulate,  among  other  things, 
'the  claims  to  invalid  pensions.' 

"Upon  due  consideration,  we  have  been  unanimously  of  opinion  that, 
under  this  act,  the  Circuit  Court  held  for  the  Pennsylvania  District 
could  not  proceed. 

"First.  Because  the  business  directed  by  this  act  is  not  of  a  judi- 
cial nature.  It  forms  no  part  of  the  power  vested  by  the  Constitution 
in  the  courts  of  the  United  States;  the  Circuit  Court  must,  conse- 
quently, have  proceeded  without  constitutional  authority. 

"Second.  Because,  if,  upon  that  business,  the  court  had  proceeded, 
its  judgments  (for  it^  opinions  are  its  judgments)  might,  under  the 
same  act,  have  been  revised  and  controlled  by  the  Legislature,  and  by 
an  officer  in  the  Executive  department.  Such  revision  and  control  we 
deemed  radically  inconsistent  with  the  independence  of  that  judicial 
power  which  is  vested  in  the  courts;  and,  consequently,  with  that  im- 
portant principle  which  is  so  strictly  observed  by  the  Constitution  of 
the  United  States. 

"These,  Sir,  are  the  reasons  of  our  conduct.  Be  assured  that,  though 
it  became  necessary,  it  was  far  from  being  pleasant.  To  be  obliged 
to  act  contrary,  either  to  the  obvious  directions  of  Congress,  or  to  a 
constitutional  principle,  in  our  judgment  equally  obvious,  excites  feel- 
ings in  us,  which  we  hope  never  to  experience  again." 

The  Circuit  Courts  of  North  Carolina  and  of  New  York  addressed 
a  similar  letter  to  President  Washington  and  made  similar  protests, 
against  being  required  to  act  officially  under  the  law  passed  by  Con- 
gress.    2  Dallas,  4n. 
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form  the  duties  required  by  the  act  of  Congress,  but 
before  the  Court  decided  the  case,  Congress  modified 
the  act  so  as  to  relieve  the  judges  from  the  performance 
of  any  duties  under  it.  This  was  the  first  suit  in  manda- 
mus brought  in  the  Supreme  Court  of  the  United  States, 
and  was  one  of  the  first  cases  ever  brought  in  that 
court.** 

**  Proper  respect  for  a  co-ordinate  branch  of  the  Gov- 
ernment requires  the  courts  of  the  United  States  to  give 
effect  to  the  presumption  that  Congress  will  pass  no  act 
not  within  its  constitutional  power.  This  presumption 
should  prevail  unless  the  lack  of  constitutional  authority 
to  pass  an  act  in  question  is  clearly  demonstrated.  While 
conceding  this,  it  must,  nevertheless,  be  stated  that  the 
government  of  the  United  States  is  one  of  delegated, 
limited  and  enumerated  powers.  Therefore  every  valid 
act  of  Congress  must  find  in  the  Constitution  some  war- 
rant for  its  passage.  "*• 

But  there  is  nothing  in  the  Constitution  which  excludes 
the  exfercise  of  incidental  or  implied  power.  Said  Chief 
Justice  Marshall,  ^'If  the  end  be  legitimate  and  within  the 
scope  of  the  Constitution,  all  the  means  which  are  appro- 
priate, which  are  plainly  adapted  to  that  end,  and  which 
are  not  prohibited,  may  be  constitutionally  employed  to 
carry  it  into  effect.''** 

In  ex  parte  Yarbrough*"  it  was  held:  **In  construing 
the  Constitution  of  the  United  States,  the  doctrine  that 
what  is  implied  is  as  much  a  part  of  the  instrument  as 
what  is  expressed  is  a  necessity  by  reason  of  the  inherent 
inability  to  put  all  derivative  powers  into  words." 

Legislative  Power  can  not  be  delegated. — ^It  is  an  es- 
tablished doctrine  of  constitutional  law  that  Congress  can 
not  delegate  its  power  to  legislate  to  another  branch  of  the 
government  or  to  any  officer,  commission,  board,  or  au- 
thority whatever.  The  power  of  legislation  can  not  be  as- 
signed or  transferred  by  the  body  chosen  to  enact  it,  to 
any  other  body,  or  to  another  branch  of  the  government, 
not  even  to  the  President. 

ssHaybum's  Case,  2  Dallas,  409. 
2«  United  States  v.  Harris,  106  U.  S.,  635. 
2«  McCulloch  V.  Maryland,  4  Wheaton,  421. 
WHO  U.  S.,  662. 
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Powers  which  are  strictly  and  wholly  legislative  can 
not  be  delegated  by  Congress. 

''That  Congress  can  not  delegate  legislative  power  to 
the  President  is  a  principle  universally  recognized  as  vital 
to  the  integrity  and  maintenance  of  the  system  of  govern- 
ment ordained  by  the  Constitution,"  said  Mr.  Justice  Har- 
lan2«  in  Field  v.  Clark. 

**The  true  distinction,''  said  the  Justice,  citing  the  opin- 
ion of  Judge  Ranney,  1st  Ohio  State,  88,  **is  between  the 
delegation  of  power  to  make  the  law,  which  necessarily  in- 
volves a  discretion  as  to  what  it  shall  be  and  conferring 
authority  or  discretion  as  to  its  execution,  to  be  exer- 
cised under  and  in  pursuance  of  the  law.  The  first  can 
not  be  done;  to  the  latter  no  valid  objection  can  be  made." 

But  the  principle  that  legislative  authority  can  not  be 
delegated  is  only  applicable  to  powers  strictly  legislative 
and  there  are  many  matters  which  may  properly  be  regu- 
lated and  governed  without  the  exercise  of  legislative  pow- 
er. Thus  the  authority  conferred  upon  the  President  by 
act  of  Congress  to  reduce  the  revenue  and  equalize  duties 
on  imports  and  for  other  purposes,  to  suspend  by  procla- 
mation the  free  introduction  of  sugar,  molasses,  coffee,  tea 
and  hides,  when  he  is  satisfied  that  any  country  producing 
said  goods  imposed  duties  or  other  exactions  upon  agri- 
cultural, or  other  products  of  the  United  States,  which  he 
may  deem  reciprocal,  unequal  or  unreasonable,  does  not 
transfer  legislative  power  to  the  President,  and  is  consti- 
tutional.*^ 

Bules  and  regulations  prescribed  by  the  President  or 
by  Cabinet  officers  under  Congressional  authority,  may 
amount  to  regulations  prescribed  by  law,  and  acts  done  in 
pursuance  of  such  regulations  and  rules  may  have  the  force 
of  law.*® 

So  a  provision  in  an  act  which  authorized  a  Railway 
Association  and  the  Interstate  Commerce  Commission  to 
determine  the  height  and  variation  of  draw  bars  for 
freight  cars  and  provided  that  they  should  announce  their 

2«  143  U.  S.,  692, 

2T  143  U.  S.,  693. 

S8  United  States  y.  Eaton,  144  U.  S.,  688. 
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decision  thereon  was  held  a  valid  delegation  of  legislative 
power.** 

So  in  In  re  KoUock,*®  Puller,  C.  J.,  held,  **an  act  impos- 
ing a  tax  upon,  and  regulating  the  manufacture,  sale,  etc., 
of  oleomargarine,  requiring  the  packages  thereof  to  be 
marked  and  branded,  and  prohibiting  the  sale  of  packages 
that  are  not  so  marked  and  branded,  is  not,  because 
it  left  the  matter  of  designating  the  marks,  brands  and 
stamps  to  the  Commissioner  of  Internal  Revenue  with 
the  approval  of  the  Secretary  of  the  Treasury,  an  uncon- 
stitutional  delegation   of  power." 

On  the  proposition  to  confer  upon  the  National  Legis- 
lature, legislative  power  in  all  cases  in  which  the  indi- 
vidual States  were  incompetent,  Mr.  Pinckney  and  Mr. 
Butledge  objected  because  of  the  vagueness  of  the  term 
'* incompetent,"  and  said  they  could  not  determine  how 
to  vote  until  they  should  see  an  enumeration  of  the 
powers,  comprehended  by  this  definition.'^  This  caused  a 
debate  upon  the  subject  whether  the  Committee  was 
infringing  too  much  upon  the  powers  of  the  States.  Upon 
the  vote  being  taken  upon  the  question  it  was  passed  in  the 
affirmative  by  a  vote  of  nine,  Connecticut  being  divided.** 
The  further  provisions  of  Mr.  Randolph's  resolution,  ** giv- 
ing powers  necessary  to  legislate  where  the  harmony  of 
the  United  States  would  be  interrupted  by  the  exercise 
of  State  legislation,  and  to  negative  all  laws  passed  by  the 
several  States  contravening,  in  the  opinion  of  the  National 
Legislature,  the  Articles  of  Union,  or  any  treaty  sub- 
sisting under  the  authority  of  the  Union,"  having  been 
slightly  amended,   were  all  passed  without  debate. 

The  last  clause  of  the  resolution  which  authorized  an 
exertion  of  the  force  of  the  Union  **  against  any  member 
thereof  failing  to  do  its  duty,"  provoked  discussion,  and 
its  consideration  was  postponed  on  motion  of  Mr.  Madi- 
son." 

On  the  13th  of  June  the  Committee  of  the  Whole 
made  a  general  report  to  the  Convention,  which  on  the 

2»  St.  L.  &  C.  Railway  Co.  ▼.  Taylor,  210  U.  S.,  281.    Morrill  v. 
Jones,  106  U.  S.,  466-7.    Union  Bridge  Co.  v.  U.  S.,  204  U.  S.,  364,  382. 
w  166  U.  S.,  537. 
SI  Journal,  83. 
»«  Journal,  84. 
*3  Journal,  84. 
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subject  of  legislative  power,  provided:  '*That  the  National 
Legislature  ought  to  be  empowered  to  enjoy  the  legislative 
rights  vested  in  Congress  by  the  Confederation;  and, 
moreover,  to  legislate  in  all  cases  to  which  the  separate 
States  are  incompetent,  or  in  which  the  harmony  of  the 
United  States  may  be  interrupted  by  the  exercise  of 
individual  legislation;  to  negative  all  laws  passed  by 
the  several  States  contravening,  in  the  opinion  of  the 
National  Legislature,  the  Articles  of  Union,  or  any  treaties 
substituting  under  the  authority  of  the  Union/'"  Portions 
of  this  report  were  not  satisfactory  to  many  members 
of  the  Convention.  Mr.  Sherman  moved  to  substitute 
for  the  first  portion  of  it  the  following:  **The  legislative 
power  shall  be  authorized  to  make  laws  binding  on  the 
people  of  the  United  States  in  all  cases  which  may  con- 
cern the  common  interests  of  the  Union,  but  not  to  in- 
terfere with  the  government  of  the  individual  States  in 
any  matters  of  internal  police  which  respect  the  govern- 
ment of  such  States  only,  and  wherein  the  general  wel- 
fare of  the  United  States  is  not  concerned."  This  amend- 
ment was  seconded  by  Mr.  Wilson,  who  said  **it  was  a 
better  expression  of  the  general  principle"  which  it  was 
desired  to  insert  in  the  Constitution.  It,  however,  met 
with  vigorous  opposition,  and,  on  being  put  to  vote,  was 
defeated."  Mr.  Bedford  then  moved  that  the  second 
member  of  the  resolution  be  altered  so  as  to  read:  **And, 
moreover,  to  legislate  in  all  cases  for  the  general  interests 
of  the  Union,  and  also  in  those  to  which  the  States 
are  severally  incompetent,  or  in  which  the  harmony 
of  the  United  States  may  be  interrupted  by  the  exercise 
of  individual  legislation.""  This  amendment  was  also 
opposed  in  the  Convention,  but,  upon  being  put  to  vote, 
was  passed  and  the  resolution  amended. 

The  Convention  then  referred  twenty-three  resolutions 
to  the  Comniittee  of  Detail.  The  sixth  resolution,  which 
related  to  the  power  of  the  National  Legislature,  was  as 
follows:  ''That  the  National  Legislature  ought  to  possess 
the  legislative  rights  vested  in  Congress  by  the  Con- 
federation; and,  moreover,  to  legislate  in  all  cases  for  the 

>«  Journal,  161. 
SB  Journal,  361. 
se  Journal,  362. 
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general  interests  of  the  Union,  and  also  in  those  to  which 
the  States  are  separately  incompetent  or  in  which  the 
harmony  of  the  United  States  may  be  interrupted  by  the 
exercise  of  individual  legislation.  "'^  On  the  sixth  of 
August  the  Committee  of  Detail  made  its  report  to  the 
Convention,  the  third  Article  of  which  provided  that 
**The  legislative  power  shall  be  vested  in  a  Congress, 
to  consist  of  two  separate  and  distinct  bodies  of  men, 
a  House  of  Representatives  and  a  Senate,  each  of  which 
shall  in  all  cases  have  a  negative  on  the  other.""  On 
the  following  day,  and  during  the  session  of  the  Con- 
vention, the  consideration  of  this  article  was  taken  up, 
and  Mr.  Madison  moved  to  strike  out  the  words  "each 
of  which  shall  in  all  cases  have  a  negative  on  the  other," 
which  was  carried  by  a  vote  of  seven  States  for  it 
and  three  against  it.  This  left  the  resolution  to  read: 
"The  legislative  power  shall  be  vested  in  a  Congress, 
to  consist  of  two  separate  and  distinct  bodies  of  men, 
a  House  of  Representatives  and  a  Senate.  "*•  In  this  shape 
the  resolution,  together  with  the  Constitution,  which  had 
been  agreed  upon  by  the  Convention,  was  referred  to  the 
Committee  on  Style.  When  reported  back  to  the  Conven- 
tion by  that  Committee  it  appeared  in  the  first  article 
of  the  Constitution  in  the  form  now  found  in  that  in- 
strument.*^ 

Shall  be  vested  in  a  Oongress  of  the  United  States. — 
In  the  political  and  constitutional  history  of  our  coun- 
try the  term  "Congress"  was  first  applied  to  a  meeting 
of  Commissioners  from  the  Colonies  of  Massachusetts, 
Rhode  Island,  Connecticut,  New  York,  New  Jersey,  Penn- 
sylvania, Delaware,  Maryland,  and  South  Carolina,  who 
met  in  New  York  City  on  October  7,  1765,  as  the  result 
of  a  resolution  introduced  in  the  House  of  Delegates 
of  Massachusetts  by  James  Otis,  favoring  the  calling  of 
an  American  Congress  to  consider  resistance  to  the 
Stamp  Act.*^  Beginning  with  this  meeting  each  subse- 
quent meeting  of  representatives  from  the  various   col- 


*T  Journal,  445. 

s>  Journal,  449. 

»  Journal,  463,  464. 

*o  Journal,  700. 

*i  Towle's  Analysis  of  the  Constitution,  307. 
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onies  was  called  a  Congress.  The  first  Continental  Con- 
gress met  at  Philadelphia  on  the  fifth  day  of  Septem- 
ber, 1774.  A  second  Continental  Congress  met  in  the 
same  city  on  May  10,  1775.  New  Hampshire  was  the 
first  State  to  adopt  a  Constitution,  which  was  in  December, 
1775,  and  the  Convention  which  framed  it  was  called 
"Congress.''" 

The  Declaration  of  Independence  refers  to  Representa- 
tives of  the  United  States  as  assembled  in  **  General  Con- 
gress," and  the  Articles  of  Confederation  referred  to 
the  United  States  in  "Congress  assembled."  It  was 
natural,  therefore,  when  the  framers  of  the  Constitution 
met  in  Convention  that  the  term  "Congress"  should  be 
inserted  in  the  Constitution  as  representing  the  legisla- 
tive branch  of  the  government  of  the  United  States,  but 
prior  to  that  time,  it  was  a  comparatively  new  term 
in  the  history  of  legislation. 

Which  shall  consist  of  a  Senate  and  House  of  Repre- 
sentatives.— ^We  have  seen  that  each  plan  for  a  Consti- 
tution, except  that  of  Mr.  Paterson,  provided  that  there 
should  be  two  houses  or  branches  of  Congress  and  that  at 
the  time  of  the  Convention  the  Constitution  of  each  State 
provided  for  a  bicameral  system  except  that  of  Pennsyl- 
vania, in  which  the  legislature  consisted  of  only  one 
branch,*'  and  there  was  only  one  branch  in  the  Colonial 
Congress  and  in  the  Congress  under  the  Articles  of  Con- 
federation. 

Dividing  Congress  into  two  branches  has  been  ap- 
proved by  most  writers  on  the  Constitution,  has  re- 
ceived the  sanction  of  the  American  people,  and  is 
considered  a  wise  provision.** 

Hamilton,  discussing  this  subject  in  the  Federalist, 
said: 

"A  single  assembly  may  be  a  proper  receptacle  of 
those  slender,  or  rather,  fettered  authorities,  which  have 
been  heretofore  delegated  to  the  Federal  head;  but  it 
would  be  inconsistent  with  all  the  principles  of  good 
government,  to  intrust  it  with  those  additional  powers 
which  even  the  moderate  and  more  rational  adversaries  of 

*2  Fisher's  Evolution  of  the   Constitution,   71,   72. 

*«  Pitkin's  History,  Vol.  2,  294. 

««  1st  Kent's  Comihen.,  229;  Story  on  the  Const.,  Vol.  1,  Sec.  560. 
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the  proposed  Constitution  admit,  ought  to  reside  in  the 
United  States.  If  that  plan  should  not  be  adopted,  and  if 
the  necessity  of  union  should  be  able  to  withstand  the 
ambitious  aims  of  those  men,  who  may  indulge  magnifi- 
cent schemes  of  personal  aggrandizement  from  its  disso- 
lution; the  probability  would  be,  that  we  should  run 
into  the  project  of  conferring  supplementary  powers  upon 
Congress,  as  they  are  now  constituted.  And  either  the 
machine,  from  the  intrinsic  feebleness  of  its  structure, 
will  molder  into  pieces,  in  spite  of  our  ill-judged  efforts 
to  prop  it;  or  by  successive  augmentations  of  its  force 
and  energy,  as  necessity  might  prompt,  we  shall  finally 
accumulate  in  a  single  body,  all  the  most  important  pre- 
rogatives of  sovereignty;  and  thus  entail  upon  our  pos- 
terity, one  of  the  most  execrable  forms  of  government 
that  human  infatuation  ever  contrived.  Thus  we  should 
create  in  reality,  that  very  tyranny,  which  the  adversaries 
of  the  new  Constitution,  either  are,  or  affect  to  be  solici- 
tous to  avert."*" 

A  modem  writer  on  constitutional  law  has  furnished 
a  fitting  eulogy  to  the  division  of  Congress  into  two 
branches : 

**To  a  popular  branch  of  the  legislature,  fresh  from 
contact  with  small*  constituencies,  frequently  elected,  par- 
taking of  the  momentary  passions  and  errors  of  the  peo- 
ple, and  therefore  endeavoring  to  reflect  their  immediate 
wishes,  is  joined  the  more  conservative  Senate;  fewer 
in  numbers,  with  longer  duration  of  office,  appointed 
by  the  legislatures,  and  therefore  somewhat  removed  from 
the  fitful  flow  of  the  popular  will.  One  house  is  the 
force  which  drives,  the  other  the  anchor  which  holds 
fast;  one  is  the  instrument  of  progress,  the  other  tempers 
the  vehemence  of  advance;  one  communicates  speed, 
the  other  steadiness."** 

In  1824  Mr.  Madison  wrote  of  the  benefit  of  a  second 
branch  of  Congress,  *'A  second  branch  of  the  legislature 
consisting  of  fewer  and  riper  members,  deliberating  sepa- 
rately and  independently  of  the  other,  may  be  expected  to 
correct  many  errors  and  inaccuracies  in  the  proceedings  of 
the  other,  and  to  control  whatever  of  passion  or  precip- 
es The  Federalist,  No.  22. 
46  Pomeroy's  Constitutional  Law,  124,  Bennett's  Ed. 
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itancy  may  be  found  in  them;  and  being  in  like  manner 
with  the  other,  elective  and  responsible,  the  probability 
is  strengthened  that  the  will  and  interest  of  their  com- 
mon constituents  will  be  duly  pursued.  In  support  of 
this  view  of  the  subject  it  may  be  remarked,  that  there  is 
no  instance  among  us  of  a  change  of  a  double  to  a 
single  legislature,  while  there  is  more  than  one  of  a  con- 
trary change;  and  it  is  believed  that  if  all  the  States 
were  now  to  form  their  governments  over  again,  with 
lights  derived  from  experience,  they  would  be  unanimous 
in  preferring  two  legislative  chambers  to  a  single  one."^^ 

4T  Madison's  Writings,  Vol.  3,  355,  360. 

Jefferson,  who  was  in  France  when  the  Constitutional  Convention 
was  in  session,  upon  his  return  to  the  United  States,  was  taking  break- 
fast with  Washington,  when  the  subject  of  there  being  two  branches 
of  Congress  came  up  for  discussion.  Jefferson  was  opposed  to  it  and 
was  disposed  to  twit  Washington  about  it.  Just  at  this  time  he 
poured  his  coffee  from  his  cup  into  his  saucer.  Washington  asked  him 
why  he  did  so?  "To  cool  it,"  replied  Jefferson.  "So,"  said  Washington, 
"we  will  pour  legislation  into  the  Senatorial  saucer  to  cool  it."  Con- 
way's Life  of  Randolph,  91.  Jefferson  does  not  seem  to  have  been 
consistent  in  this  matter.  He  favored  the  general  assembly  of  Virginia 
being  divided  into  two  bodies,  and  in  1780  wrote  as  follows  on  the 
subject:  "The  purpose  of  establishing  different  houses  of  legislation 
is  to  introduce  the  influence  of  different  interests,  or  different  principles. 
Thus,  in  Great  Britain  it  is  said  their  Constitution  relies  on  the  House 
of  Commons  for  honesty,  and  the  Lords  for  wisdom;  which  would  be 
a  rational  reliance  if  honesty  were  to  be  bought  for  money,  and  -if 
wisdom  were  hereditary."  Jefferson  Notes  on  Virginia,  160.  In  1787 
Jefferson  wrote  John  Adams:  "The  first  principle  of  a  good  govern- 
ment is  certainly  a  distribution  of  its  powers  into  executive,  judiciary, 
and  legislative,  and  a  sub-division  of  the  latter  into  two  or  three 
branches."     Forman's  Life  of  Jefferson,  233. 


CHAPTER  VI. 


TUB   HOUSE   OF   REPBESENTATIVES QUALIFICATIONS    OF 

ELECTORS. 

The  House  of  Representatives  shall  be  composed  of  Mem- 
bers  chosen  every  second  Tear  by  the  People  of  the  several 
States,  and  the  Electors  in  each  State  shall  have  the 
Qualifications  requisite  for  Electors  of  the  most  numerous 
Branch  of  the  State  Leirislature. 


This  clause  and  the  remaining  clauses  of  the  section 
relate  to  the  House  of  Representatives,  its  composition, 
the  qualifications  of  its  members,  by  whom  they  are 
elected,  and  their  apportionment,  the  filling  of  vacancies 
in  its  representation,  and  the  choosing  of  its  officers. 

The  House  of. Representatives. — ^This  term  was  probably 
first  used  in  the  New  Hampshire  Constitution  framed 
in  1775  and  1776. 

The  House  of  Representatives  is  that  branch  of  Con- 
gress whose  members  are  chosen  every  second  year  by 
the  electors  of  the  several  States. 

In  the  plan  for  a  Constitution  proposed  by  Mr.  Ran- 
dolph, the  corresponding  expression  was,  **The  first 
branch  of  the  National  Legislature.''*  In  Mr.  Pinck- 
ney's  plan  it  was,  the  ** House  of  Delegates."*  Mr. 
Paterson,  in  his  plan,  following  the  Articles  of  Confeder- 
ation, used  simply  the  word  '*  Congress.  "•  In  Mr. 
Hamilton's  plan  the  expression  was  **The  Assembly."* 
The  term,  '*  House  of  Representatives,"  was  not 
adopted  by  the  Convention  until  a  comparatively  short 
time  before  its  adjournment,  and  the  expression  first 
occurred  in  the  Convention  in  a  report  made  by  Mr. 
Butledge,  as  Chairman  of  the  Committee  of  Detail,  on 
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August  6,  1787,  when  he  reported  a  plan  for  a  Consti- 
tution to  the  Convention.'  This  provision  of  the  re- 
port was  adopted  and  the  term  was  carried  into  the 
Constitution,  and  this  is  the  origin  of  the  name  ''House 
of  Representatives''  as  found  in  that  instrument. 

Shall  be  composed  of  Members  chosen  every  second 
Year. —  This  very  important  provision  evoked  much  de- 
bate and  met  with  much  opposition  in  the  Convention. 
Under  the  Articles  of  Confederation  the  members  of 
Congress  were  elected  annually,  but  the  Convention  de- 
sired to  avoid  such  frequency  of  elections.  When  the 
matter  came  up  in  the  Committee  of  the  Whole,  Mr. 
Sherman  and  Mr.  Ellsworth  moved  that  members  of  the 
first  branch  of  the  legislature  be  elected  every  year.  Mr. 
Butledge  proposed  every  two  years.  Mr.  Jenifer  proposed 
three  years  as  the  term,  observing  that  too  great  fre- 
quency of  elections  rendered  the  people  indifferent  to 
them,  and  made  the  best  men  unwilling  to  engage  in 
so  precarious  a  service.  Mr.  Madison  seconded  this  prop- 
osition. "Instability,"  he  said,  **is  one  of  the  great 
vices  of  our  republics  to  be  remedied.  Three  years 
will  be  necessary  in  a  government  so  extensive  for 
members  to  form  any  knowledge  of  the  various  inter- 
terests  of  the  States  to  which  they  do  not  belong,  and 
of  which  they  can  know  but  little  from  the  situation 
and  affairs  in  their  own.  One  year  will  be  almost  con- 
sumed in  preparing  for  and  traveling  to  and  from  the 
seat  of  national  business."  Mr.  Gerry  favored  ofle  year 
and  said,  **The  people  of  New  England  will  never  give 
up  the  point  of  annual  elections.  They  know  the  transi- 
tion made  in  England  from  triennial  to  septennial  elec- 
tions, and  will  consider  such  an  innovation  here  as  the 
prelude  to  a  like  usurpation."  He  considered  annual 
elections  as  the  only  defense  of  the  people  against  tyran- 
ny.^ He  was  as  much  against  a  triennial  house  as  against 
a  hereditary  executive.  On  the  vote  being  taken  in 
the  Committee  of  the  Whole  for  the  term  of  three 
years  it  prevailed,  the  votes  of  New  York,  Pennsylvania, 
New  Jersey,  Delaware,  Maryland,  Virginia  and  Georgia — 
seven — being  for  it,  and  Massachusetts,  Connecticut,  and 
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South  Carolina — three — against  it.''  Subsequently  the 
question  came  up  in  the  Convention  on  the  report  of  the  - 
Committee  of  the  Whole,  at  which  time  Mr.  Randolph 
moved  to  strike  out  three  years  and  insert  two.®  This 
motion  precipitated  a  spirited  debate  in  which  various 
views  were  expressed  by  the  members,  some  favoring 
annual,  some  biennial  and  some  triennial  elections  for 
members  of  this  body.  Mr.  Randolph,  in  support  of  his 
motion,  said  he  was  ''sensible  that  annual  elections  were 
a  source  of  great  mischiefs  in  the  States,  yet  it  was 
the  want  of  such  checks  against  the  popular  intemperance 
as  was  now  proposed  that  rendered  them  so  mischievous. 
He  would  have  preferred  annual  to  biennial  but  for  the 
extent  of  the  United  States,  and  the  inconvenience  which 
would  result  from  them  to  the  representatives  of  the 
extreme  parts  of  the  empire.  The  people  were  attached 
to  frequency  of  elections.  All  the  constitutions  of  the 
States,  except  that  of  South  Carolina,  had  established 
annual  elections.  "•  Mr.  Dickinson  said  the  **idea  of 
annual  elections  was  borrowed  from  the  ancient  usage 
of  England,  a  country  much  less  extensive  than  ours; 
he  supposed  biennial  would  be  inconvenient.  He  preferred 
triennial;  and  in  order  to  prevent  the  inconvenience 
of  an  entire  change  of  the  whole  number  at  the  same 
moment,  suggested  a  rotation,  by  an  annual  election  of 
one-third."^®  Mr.  Ellsworth  was  opposed  to  three  years, 
* 'supposing  that  even  one  year  was  preferable  to  two 
years.  The  people  were  fond  of  frequent  elections, 
and  might  be  safely  indulged  in  one  branch  of  the  legis- 
lature." He  moved  for  one  year.  Mr.  Strong  ''second- 
ed and  supported  this  motion.''  Mr.  Wilson,  "being  for 
making  the  first  branch  an  effectual  representation  of  the 
people  at  large,  he  preferred  an  annual  election  of  it. 
This  frequency  was  most  familiar  and  pleasing  to  the 
people.  It  would  not  be  more  inconvenient  to  them 
than  triennial  elections,  as  the  people  in  all  the  States 
have  annual  meetings  with  which  the  election  of  the 
national  representatives  might  be  made  to  coincide.     He 
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did  not  conceive  that  it  would  be  necessary  for  the 
national  legislature  to  sit  constantly,  perhaps  not  half, 
perhaps  not  one-fourth  of  the  year."**  Mr.  Madison  was 
persuaded  that  annual  elections  would  be  extremely  in- 
convenient, and  was  apprehensive  that  biennial  would  be 
too  much  SO;  he  did  not  mean  inconvenient  to  the  elec- 
tors, but  to  the  representatives.  They  would  have  to 
travel  seven  or  eight  hundred  miles  from  the  distant 
parts  of  the  Union,  and  would  probably  not  be  allowed 
even  a  reimbursement  of  their  expenses.  Besides,  none 
of  those  who  wished  to  be  reelected  would  remain  at 
the  seat  of  government,  confiding  that  their  absence 
would  not  affect  them.  The  members  of  Congress  had 
done  this  with  few  instances  of  disappointment.  But, 
as  the  choice  was  here  to  be  made  by  the  people  them- 
selves, who  would  be  much  less  complacent  to  individ- 
uals, and  much  more  susceptible  of  impressions  from  the 
presence  of  a  rival  candidate,  it  must  be  supposed  that 
the  members  from  the  most  distant  States  would  travel 
backwards  and  forwards,  at  least  as  often  as  the  elections 
should  be  repeated.  Much  was  to  be  said,  also,  on  the 
time  requisite  for  new  members,  who  would  always  form 
a  large  proportion,  to  acquire  that  knowledge  of  the 
affairs  in  the  States  in  general,  without  which  their 
trust  could  not  be  usefully  discharged."  Mr.  Sherman 
preferred  annual  elections,  but  would  be  content  with 
biennial.  He  thought  the  representatives  ought  to  re- 
turn home  and  mix  with  the  people.  By  remaining  at 
the  seat  of  government,  they  would  acquire  the  habits 
of  the  place,  which  might  differ  from  those  of  their 
constituents.  Colonel  Mason  observed  that  the  States 
being  differently  situated,  such  a  rule  ought  to  be  formed 
as  would  put  them  as  nearly  as  possible  on  a  level.  If 
elections  were  annual,  the  middle  States  would  have  & 
great  advantage  over  the  extreme  ones.  He  wished  them 
to  be  biennial.  Colonel  Hamilton  urged  the  necessity 
of  three  years.  There  ought  to  be  neither  too  much 
nor  too  little  dependence  on  the  popular  sentiments.  The 
checks  on  the  other  branches  of  the  government  would  be 
but  feeble,  and  would  need  every  auxiliary  principle  that 
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could  be  interwoven.  The  British  House  of  Commons 
were  elected  septennially.  Yet  the  democratic  spirit  of 
the  constitution  had  not  ceased.  Frequency  of  elections 
tended  to  make  the'people  listless  to  them,  and  to  facilitate 
the  success  of  little  cabals.  This  evil  was  complained  of 
in  all  the  States.  In  Virginia  it  had  been  lately  found 
necessary  to  force  the  attendance  and  voting  of  the 
people  by  severe  regulations.^* 

The  motion  to  strike  out  three  years  and  insert  two 
was  carried,  the  States  of  Massachusetts,  Connecticut, 
Pennsylvania,  Virginia,  North  Carolina,  South  Carolina 
and  Georgia — seven — voting  yea,  and  the  States  of  New 
York,  Delaware  and  Maryland — ^three — against  it,  the 
State  of  New  Jersey  being  divided.^*  In  this  way  the 
term  for  which  members  of  the  House  of  Representatives 
should  be  elected  was  fixed  and  inserted  in  the  Constitu- 
tion. Several  of  the  States  voted  differently  from  the 
way  they  voted  on  the  same  question  in  the  Committee 
of  the  Whole. 

The  report  of  the  Committee  of  the  Whole  to  the 
Convention  provided  that  the  representatives  ought  to  be 
elected  for  the  term  of  two  years,*'  and  this  was  carried 
into  the  report  of  the  Committee  of  Detail.** 

The  reasons  which  largely  influenced  the  Convention 
to  fix  the  term  of  membership  at  two  years  were,  the 
extent  of  the  country,  and  consequently  the  distance  which 
many  of  the  representatives  would  be  compelled  to 
travel  in  attending  and  returning  from  the  sessions  of 
Congress.  In  such  cases  annual  elections  might  prove 
specially  undesirable,  and  would  develop  strife  and  fac- 
tionalism among  the  people  thereby  appealing  to  the 
prejudices  and  passions  of  men  instead  of  their  better 
nature  and  maturer  judgment.*^  Writing  in  the  Fed- 
eralist in  defense  of  a  longer  term  than  one  year,  Mr. 
Hamilton  said:  "The  period  of  service  as  a  representa- 
tive ought  to  bear  some  proportion  to  the  extent  of 
practical  knowledge  requisite  to  the  due  performance  of 
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the  service.  The  period  of  legislative  service  established 
in  most  of  the  States  for  the  more  numerous  branches 
is,  as  we  have  seen,  one  year.  The  question  then,  may  be 
put  in  this  simple  form,  does  the  period  of  two  years 
bear  no  greater  proportion  to  the  knowledge  requisite 
for  federal  legislation  than  one  year  does  to  the  knowledge 
requisite  for  State  legislation?  The  very  statement  of 
the  question  in  this  form  suggests  the  answer  that  ought 
to  be  given  to  it."  Again:  '*It  is  an  inconvenience 
mingled  with  the  advantages  of  our  frequent  elections, 
even  in  single  States,  where  they  are  large  and  hold 
but  one  legislative  session  in  the  year,  that  spurious  elec- 
tions can  not  be  investigated  and  annulled  in  time  for  the 
decision  to  have  its  due  effect.  If  a  return  can  be  ob- 
tained, no  matter  by  what  unlawful  means,  the  irregular 
member,  who  takes  his  seat,  of  course,  is  sure  of  holding 
it  a  suflScient  time  to  answer  his  purposes.  Hence,  a 
very  pernicious  encouragement  is  given  to  the  use  of 
unlawful  means  for  obtaining  irregular  returns.  Were 
elections  for  the  federal  legislature  to  be  annual  this 
practice  might  become  a  very  serious  abuse,  particularly 
in  the  more  distant  States.  These  considerations  warrant 
us  in  affirming  that  biennial  elections  will  be  as  useful 
to  the  affairs  of  the  public  as  we  have  seen  that  they 
will  be  safe  to  the  liberty  of  the  people.''" 

By  the  People  of  the  several  States.— The  method  of 
electing  members  of  the  House  of  Representatives  was  an 
important  question  in  the  Convention,  and  was  not  settled 
without  much  controversy.  The  plans  of  Mr.  Randolph, 
Mr.  Pinckney  and  Mr.  Hamilton  each  provided  that 
members  of  the  first  branch  of  the  National  Legislature, 
or  of  the  House  of  Delegates,  or  members  of  the  Assem- 
bly, according  to  the  name  given  by  each,  ought  to  be 
elected  by  the  people  of  the  several  States."  The  matter 
was  considered  in  Committee  of  the  Whole,  and  occasioned 
a  lengthy  debate.  Mr.  Sherman  opposed  election  of  mem- 
bers by  the  people,  and  insisted  that  they  ought  to  be 
elected  by  the  State  legislatures,  and  said  that  the 
people  ought  to  have  as  little  to  do  as  may  be   about 
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the  government.^®  Mr.  Mason  argued  for  election  by 
the  people.  The  first  branch  of  the  legislature  was 
to  be  the  grand  depository  of  the  democratic  principle 
of  the  government.  It  was,  so  to  speak,  to  be  our  House 
of  Commons.  It  ought  to  know  and  sympathize  with 
every  part  of  the  community.^*  Mr.  Wilson  contended 
for  drawing  the  most  numerous  branch  of  the  legislature 
immediately  from  the  people,  and  thought  it  wrong  to  in- 
crease the  weight  of  the  State  legislatures  by  making  them 
electors  of  the  national  legislature.  No  government  could 
long  subsist  without  the  confidence  of  the  people.  In 
a  republican  government  this  confidence  was  peculiarly 
essential.  All  interference  between  the  general  and  local 
governments   should   be   obviated   as   much   as   possible.** 

Mr.  Madison  considered  the  popular  election  of  one 
branch  of  the  national  legislature  as  essential  to  every 
plan  of  free  government,  and  thought  the  great  fabric  to 
be  raised  would  be  more  stable  and  durable,  if  it  should 
I'est  on  the  solid  foundation  of  the  people  themselves,  than 
if  it  should  stand  merely  on  the  pillars  of  the  legislatures.-* 
Mr.  Gerry  did  not  like  the  election  by  the  people.  Ex- 
perience had  shown  that  the  State  Legislatures,  drawn 
immediately  from  the  people,  did  not  always  possess  their 
confidence.  He  had  no  objection,  however,  to  an  election 
by  the  people  if  it  were  so  qualified  that  men  of  honor 
and  character  might  not  be  unwilling  to  be  joined  in 
the  appointments.  He  thought  the  people  might  nominate 
a  certain  number,  out  of  which  the  State  Legislatures 
should  choose.**  Mr.  Butler  thought  an  election  by  the 
people  an  impractical  mode.*' 

On  the  question  that  members  of  the  first  branch  of 
the  National  Legislature  be  elected  by  the  people,  the 
States  of  Massachusetts,  New  York,  Pennsylvania,  Vir- 
ginia; North  Carolina,  and  Georgia  voted  yea — 6;  the 
States  of  New  Jersey  and  South  Carolina,  no — 2;  and 
the  States  of  Connecticut  and  Delaware  were  divided.** 
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But  who  were  the  people?^  To  whom  does  the  Constitu- 
tion refer  when  it  says  **the  people  of  the  several  States?'" 
In  Scott  V.  Sanford,  Chief  Justice  Taney  said:  **The 
words,  'People  of  the  United  States'  and  'citizens' 
are  synonymous  terms  and  mean  the  same  thing.  They 
both  describe  the  political  body  who,  according  to  our 
republican  institutions,  form  the  sovereignty  and  who  hold 
the  power  to  conduct  the  government  through  their  repre- 
sentatives. They  are  what  we  familiarly  call  *the  sover- 
eign people,'  and  every  citizen  is  one  of  this  people, 
and  a  constituent  member  of  this  sovereignty.'"^ 

But  is  not  this  definition  of  the  term  **The  people"  too 
broad  in  this  connection t  The  expression  **The  people," 
as  here  used,  can  not  mean  all  the  people,  for  the  next 
sentence  of  this  clause  of  the  Constitution  defines  with 
some  particularity  the  people  referred  to  as  electors  hav- 
ing certain  qualifications;  therefore  the  general  term 
*'The  people"  is  subject  to  the  restriction,  or  qualification, 
mentioned  subsequently  in  the  section.  Farrar  says, 
**The  people  of  the  several  States  are  that  portion  of  the 
citizens  of  the  United  States  who  are  the  resident  inhab- 
itants of  particular  States.  These  constitute  the  body 
represented,  and  from  among  whom  the  Representative 
must   be   selected."" 

According  to  Paschal,**  **The  people"  here  really 
mean  the  ** qualified  voters."  This  would  seem  to  be 
correct.  There  is  an  obvious  distinction  between  the 
people,  and  that  portion  of  the  people  who  are  qualified 
electors.  Mr.  Madison  said,  **The  House  of  Representa- 
tives will  derive  its  powers  from  the  people  of  America, 
and  the  people  will  be  represented  in  the  same  proportion, 
and  on  the  same  principle  as  they  are  in  the  legislature 
of  a  particular  State,  so  far  as  the  Government  is  na- 
tional, not  Federal."*^ 

The  Electors  in  each  State  shall  have  the  Qualifica- 
tions requisite  for  the  Electors  of  the  most  numerous 
Branch  of  the  State  Legislature. — To  determine  the  quali- 
fications of  electors  was  one  of  the  most  important  ques- 
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tions  which  came  before  the  Convention,  and  was  not  set- 
tled till  it  had  been  earnestly  debated. 

Neither  Mr.  Randolph's  nor  Mr.  Hamilton's  plan  con- 
tained any  qualification  for  electors,  but  that  of  Mr. 
Pinckney  provided:  **The  qualification  of  the  electors 
shall  be  the  same  as  those  of  the  electors  in  the  several 
States  for  their  Legislatures.'"* 

The  Committee  of  the  Whole  reported  to  the  Conven- 
tion a  plan  for  a  constitution,  but  it  contained  no  provi- 
sions as  to  the  qualifications  of  electors  who  should  vote 
for  members  of  Congress.  The  Constitution  having  been 
referred  to  the  Committee  of  Detail,  that  Committee  re- 
ported to  the  Convention  the  resolutions  which  it  had 
adopted,  but  made  no  recommendation  on  the  subject 
of  the  qualifications  of  electors  for  representatives.  But 
subsequently  the  Committee  reported  that  the  members 
of  the  House  of  Representatives  should  be  chosen  every 
second  year,  by  the  people  of  the  several  States  compre- 
hended within  this  Union,  and  that  the  qualifications  of  the 
electors  should  be  the  same  from  time  to  time  as  those  of 
the  electors  in  the  several  States  of  the  most  numerous 
branch  of  their  own  legislatures.**  This  was  substantially 
Mr.  Pinckney 's  plan. 

In  Convention  Mr.  Qouverneur  Morris  moved  to  strike 
out  that  portion  relating  to  the  qualifications  of  electors, 
in  order  that  some  provision  might  be  substituted  which 
would  restrain  the  right  of  suffrage  to  freeholders."  The 
motion  caused  a  protracted  debate.  Mr.  Wilson  Bald 
that  the  report  had  been  well  considered  by  the  Commit- 
tee, and  he  did  not  believe  it  could  be  changed  for  the 
better.  It  was  difficult  to  form  any  uniform  rule  for 
qualifications  for  all  the  States.  It  would  be  very  hard 
and. disagreeable  for  the  same  persons,  at  the  same  time, 
to  vote  for  representatives  in  the  State  Legislature,  and 
be  excluded  from  a  vote  for  those  in  the  National  Legis- 
lature.** Mr.  Ellsworth  thought  the  qualifications  of  the 
electors  stood  on  the  most  proper  footing.  The  right 
of  suffrage   was   a   tender   point,   and   strongly   guarded 
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by  most  of  the  State  Constitutions.  The  people  would  not 
readily  subscribe  to  the  National  Constitution  if  it  should 
subject  them  to  be  disfranchised.  The  States  were  the 
best  judges  of  the  circumstances  and  temper  of  their 
own  people.**  Mr.  Mason  thought  eight  or  nine  of  the 
States  had  extended  the  right  of  suffrage  beyond  the 
freeholders.  What  would  the  people  there  say,  if  they 
should  be  disfranchised?  A  power  to  alter  the  qualifi- 
cations would  be  a  dangerous  power  in  the  hands  of  the 
legislature."  Mr.  Butler  said:  ** There  is  no  right  of 
which  the  people  are  more  jealous  than  that  of  suffrage. 
Abridgments  of  it  tend,  to  revolution.""  Mr.  Dickinson 
had  a  very  different  idea  of  vesting  the  right  of  suffrage 
in  the  freeholders  of  the  country.  He  considered  them 
as  the  best  guardians  of  liberty;  and  the  restriction  of 
the  right  to  them,  as  a  necessary  defense,  against  the 
dangerous  influence  of  those  multitudes  without  prin- 
ciple, with  which  our  country,  like  all  others,  will  in 
time  abound.  As  to  the  unpopularity  of  the  innovation, 
it  was,  in  his  opinion,  chimerical.  ''The  great  mass 
of  our  citizens  is  composed  at  this  time  of  freeholders, 
and  will  be  pleased  with  it."" 

Mr.  Ellsworth  asked:  "How  shaU  the  freehold  be  de- 
fined? Ought  not  every  man  who  pays  a  tax,  to  vote 
for  the  representative  who  is  to  levy  and  dispose  of  his 
money?  Shall  the  wealthy  merchants  and  manufacturers 
who  will  bear  a  full  share  of  the  public  burthens,  be  not 
allowed  a  voice  in  the  imposition  of  them  ?  Taxation 
and  representation  ought  to  go  together.'"*  Mr.  Gouver- 
neur  Morris  again  addressed  the  Convention.  One  of 
his  principal  objections  to  the  Constitution  as  it  appear- 
ed, was,  that  it  threatened  the  country  with  an  aris- 
tocracy which  would  grow  out  of  the  House  of  Repre- 
sentatives. *'Give  the  votes  to  the  people  who  have  no 
property  and  they  will  sell  them  to  the  rich  who  will  be 
able  to  buy  them.  We  should  not  confine  our  attention 
to  the  present  moment.     The  time  is  not   distant  when 
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this  country  will  abound  with  mechanics  and  manufac- 
turers who  -  will  receive  their  bread  from  their  employ- 
ers. Will  such  men  be  the  secure  and  faithful  guardians 
of  liberty?  Will  they  be  the  impregnable  barrier  against 
aristocracy  ?' '  He  was  little  duped  by  the  association 
of  the  words  *' taxation  and  representation.''  **The  man 
who  does  not  give  his  vote  freely,  is  not  represented. 
It  is  the  man  who  dictates  the  vote.  Children  do  not 
vote.  Whyt  Because  they  want  prudence;  because  they 
have  no  will  of  their  own.  The  ignorant  and  the  de- 
pendent can  be  as  little  trusted  with  the  public  inter- 
est. He  did  not  conceive  the  difficulty  of  defining  free- 
holders to  be  insuperable.  Nine-tenths  of  the  people  are 
at  present  freeholders,  and  these  will  be  pleased  with  it. 
As  to  the  merchants,  etc.,  if  they  have  wealth  and  value 
the  right  they  can  acquire  it,  if  not,  they  don't  deserve 
it."*^ 

Mr.  Mason,  again  addressing  the  Convention,  said: 
**We  all  view  things  too  much  through  a  British  medium. 
A  freehold  is  the  qualification  in  England,  and  hence  it 
is  imagined  to  be  the  only  proper  one.  The  true  idea  is, 
that  every  man  having  evidence  of  attachment  to,  and 
permanent  common  interest  with,  the  society,  ought  to 
share  in  all  its  rights  and  privileges.  Was  this  quali- 
fication restrained  to  freeholders?  Does  no  other  kind 
of  property  but  land  evidence  a  common  interest  in 
the  proprietor?  Does  nothing  besides  property  mark 
a  permanent  attachment?  Ought  the  merchant,  the 
moneyed  man,  the  parent  of  a  number  of  children  whose 
fortunes  are  to  be  pursued  in  his  own  country,  to  be 
viewed  as  suspicious  characters  and  unworthy  to  be  trusted 
with  the  common  rights  of  their  fellow  citizens?"*^  Mr. 
Madison  then  remarked,  *'The  right  of  suffrage  is  cer- 
tainly one  of  the  fundamental  articles  of  republican  gov- 
ernment, and  ought  not  to  be  left  to  be  regulated  by  the 
Legislature.  A  gradual  abridgment  of  this  right  has 
been  the  mode  in  which  aristocracies  have  been  built  on 
the  ruins  of  popular  forms.  Whether  the  constitutional 
qualification  ought  to  be  a  freehold,  would  with  him 
depend  much  on  the  probable  reception  such  a  change 
would  meet  with  in  the  States,  where  the  right  was  now 
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exercised  by  every  description  of  people.  In  several 
of  the  States  a  freehold  was  now  the  qualification.  View- 
ing the  subject  in  its  merits  alone,  the  freeholders  of  the 
country  would  be  the  safest  depositories  of  republican 
liberty.  In  future  times,  a  great  majority  of  the  people 
will  not  only  be  without  landed,  but  any  other  sort  of 
property.  These  will  either  combine,  under  the  influence 
of  their  common  situation — in  which  case  the  rights  of 
property  and  the  public  liberty  will  not  be  secure  in 
their  hands— or,  what  is  more  probable,  they  will  become 
the  tools  of  opulence  and  ambition;  in  which  case,  there 
will  be  equal  danger  on  another  side.""  Doctor  Franklin 
said:  ''It  is  of  great  consequence  that  we  should  not 
depress  the  virtue  and  public  spirit  of  our  common  peo- 
ple; of  which  they  displayed  a  great  deal  during  the 
war,  and  which  contributed  principally  to  the  favorable 
issue  of  if  He  did  not  think  that  the  elected  had  any 
right,  in  any  case,  to  narrow  the  privileges  of  the 
electors.  He  quoted,  as  arbitrary,  the  British  statute 
setting  forth  the  danger  of  tumultuous  meetings,  and, 
under  that  pretext,  narrowing  the  right  of  suffrage  to 
persons  having  freeholds  of  a  certain  value;  observing 
that  this  statute  was  soon  followed  by  another,  under 
the  succeeding  parliament,  subjecting  the  people  who 
had  no  votes  to  peculiar  labors  and  hardships.  He  was 
persuaded,  also,  that  such  a  restriction  as  was  proposed 
would  give  great  uneasiness  in  the  populous  States.  The 
sons  of  a  substantial  farmer,  not  being  themselves  free- 
holders, would  not  be  pleased  at  being  disfranchised,  and 
there  were  a  great  many  persons  of  that  description.*' 
Mr.  Mercer  continued  the  debate:  '*The  Constitution  is 
objectionable  in  many  points,  but  in  none  more  than 
the  present.  He  objected  to  the  footing  on  which  the 
qualification  was  put,  but  particularly  to  the  mode  of  elec- 
tion by  the  people.  The  people  can  not  know  and  judge 
of  the  characters  of  candidates.  The  worst  possible  choice 
will  be  made.  He  quoted  the  case  of  the  Senate  in 
Virginia,  as  an  example  in  point.  The  people  in  towns 
can  unite  their  votes  in  favor  of  one  favorite;  and  by 
that  means  always  prevail  over  the  people  of  the  country, 
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who  being  dispersed  will  scatter  their  votes  among  a 
variety  of  candidates."**  Concluding  the  debate,  Mr.  Rut- 
ledge  thought  the  idea  of  restraining  the  right  of  suf- 
frage to  the  freeholders  a  very  unadvised  one.  It  would 
create  division  among  the  people,  and  make  enemies  of 
all  those  who  should  be  excluded.** 

On  the  motion  to  strike  out,  as  moved  by  Mr.  Gouver- 
neur  Morris,  the  State  of  Delaware  voted  yea.  The 
States  of  New  Hampshire,  Connecticut,  Pennsylvania, 
Virginia,  North  Carolina  and  South  Carolina— 6 — nay. 
Maryland  was  divided,  and  Georgia  was  not  represented. 
On  the  following  day  the  remainder  of  the  article  was 
passed,  as  reported  by  the  Committee,  and  remained  in  that 
form  until  reported  to  the  Convention  by  the  Committee  on 
Style  in  the  form  in  which  it  is  found  in  the  Constitu- 
tion. 

The  language  of  the  Constitution  in  reference  to  the 
qualifications  of  electors  in  each  State  means  that  only 
those  persons,  or  electors,  shall  vote  for  Representatives 
in  Congress,  who  are  qualified  to  vote  for  members 
of  the  most  numerous  branch  of  the  legislature  in  each 
State.  This  test,  or  qualification,  was  proper  at  the 
time  the  Constitution  was  adopted,  for  then  there  were 
diflferent  qualifications  for  electors  of  the  different  branches 
of  the  State  Legislature  in  the  same  State,  and  the 
Convention  adopted  those  which  applied  to  electors  of 
the  larger  branch.  Now  that  the  qualifications  for  all 
electors  in  a  State  are  the  same,  there  would  seem  to  be 
some  inconsistency  in  applying  the  language  of  this  sec- 
tion to  present  elections.  Had  the  qualifications  for  elec- 
tors in  each  State  been  the  same  when  the  Constitution 
was  adopted,  as  they,  are  now,  the  language  of  this  clause 
would  undoubtedly  have  been  differently  stated,  and  the 
qualifications  for  electors  for  representatives  would  not 
have  been  limited  to  qualifications  of  electors  as  provided 
in  this  section. 

Mr.  Hamilton,  in  The  Federalist,  said  on  this  subject: 
*'The  definition  of  the  right  of  suffrage  is  very  justly 
regarded  as  a  fundamental  article  of  republican  govern- 
ment.    It  was   incumbent  on  the   Convention,  therefore, 
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to  define  and  establish  this  right  in  the  Constitution.  To 
have  it  left  open  for  the  occasional  regulation  of  the 
Congress,  would  have  been  improper  for  the  reason  just 
mentioned.  To  have  submitted  it  to  the  legislative  discre- 
tion of  the  States,  would  have  been  improper  for  the 
same  reason;  and  for  the  additional  reason  that  it  would 
have  rendered  too  dependent  on  the  State  governments 
that  branch  of  the  federal  government  which  ought  to 
be  dependent  on  the  people  alone.  To  have  reduced  the 
different  qualifications  in  the  different  States  to  one  uni- 
form rule,  would  probably  have  been  as  dissatisfactory 
to  some  of  the  States  as  it  would  have  been  difficult  to 
the  Convention.  The  provision  made  by  the  Convention 
appears,  therefore,  to  be  the  best  that  lay  within  their 
option.  It  must  be  satisfactory  to  every  State,  because 
it  is  conformable  to  the  standard  already  established, 
or  which  may  be  established,  by  the  State  itself.  It 
will  be  safe  to  the  United  States,  because,  being  fixed 
by  the  State  constitutions,  it  is  not  alterable  by  the 
State  governments,  and  it  can  not  be  feared  that  the 
people  of  the  States  will  alter  this  part  of  their  consti- 
tutions in  such  manner  as  to  abridge  the  rights  secured 
to  them  by  the  Federal  Constitution. '**• 

An  eminent  commentator  on  the  Constitution  has 
treated  this  subject  in  this  way:  **It  was  out  of  the 
question  that  the  Constitution  should  fix  the  right  of 
suffrage  for  these  elections,  and  a  fortiori  that  Congress 
should  have  the  power  to  do  so,  and  hence  the  right 
of  suffrage  was  accorded  to  those  whom  the  Constitu- 
tion of  the  State,  for  the  time  being,  qualified  to  vote 
for  the  most  numerous  branch  of  the  State  Legislature. 
As  the  qualification  of  suffrage  for  the  two  branches 
of  the  legislature  of  many  of  the  States  at  that  time 
was  different,  that  for  the  most  numerous  branch  being 
the  most  liberal,  it  was  agreed  by  the  States  ratifying 
the  Constitution,  that  the  Constitution  of  each  State, 
in  designating  voters  for  the  most  numerous  branch 
of  its  own  legislature,  should  designate  the  same  for 
the  most  numerous  and  popular  branch  of  Congress.  The 
exclusive  power  in  fixing  suffrage  for  the  House  of  Repre- 
sentatives is  in  the  State,  and  the  other  States  as  parties 
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to  the  Constitution  agreed  that  the  action  of  the  State 
as  to  its  own  government  should  be  the  rule  for  the 
Federal  Congress."*"' 
In  United  States  v.  Anthony,*"  Mr.  Justice  Hunt  said: 
"The  right  of  voting,  or  the  privilege  of  voting,  is  a 
right  or  privilege  arising  under  the  constitution  of  the 
State,  and  not  under  the  constitution  of  the  United 
States.  The  qualifications  are  different  in  the  different 
States.  Citizenship,  age,  sex,  residence,  are  variously 
required  in  the  different  States,  or  may  be  so.  If  the 
right  belongs  to  any  particular  person,  it  is  because 
such  person  is  entitled  to  it  by  the  laws  of  the  State 
where  he  offers  to  exercise  it,  and  not  because  of  citi- 
zenship of  the  United  States.  If  the  State  of  New  York 
should  provide  that  no  person  should  vote  until  he  had 
reached  the  age  of  thirty  yean,  or  after  he  had  reached  the 
age  of  fifty,  or  that  no  person  having  gray  hair,  or  who 
had  not  the  use  of  all  his  limbs,  should  be  entitled  to 
vote,  I  do  not  see  how  it  could  be  held  to  be  a  violation 
of  any  right  derived  or  held  under  the  Constitution  of 
the  United  States.  We  might  say  that  such  regulations 
were  unjust,  tyrannical,  unfit  for  the  regulation  of  any 
intelligent  State;  but,  if  rights  of  a  citizen  are  thereby 
violated,  they  are  of  that  fundamental  class,  derived 
from  his  position  as  a  citizen  of  the  State,  and  not  those 
limited  rights  belonging  to  him  as  a  citizen  of  the 
United  States.  If  the  legislature  of  the  State  of  New 
York  should  require  a  higher  qualification  in  a  voter  for 
a  representative  in  Congress  than  is  required  for  a 
voter  for  a  member  of  the  house  of  assembly  of  the 
State,  this  would,  I  conceive,  be  a  violation  of  the  right 
belonging  to  a  person  as  a  citizen  of  the  United  States. 
That  right  is  in  relation  to  a  federal  subject  or  interest, 
and  is   guaranteed  by  the  federal   constitution." 

But  are  the  views  expressed  by  Mr.  Tucker  and  Mr. 
Justice  Hunt  consistent  with  the  decisions  of  the  Su- 
preme Court  of  the.  United  States  f  In  the  case  of  ex 
parte  Yarbrough,**  the  court  unanimously  held,  in  an 
opinion   by   Mr.   Justice    Miller,    that:      **It   is   not    cor- 
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rect  to  say  that  the  right  to  vote  for  a  member  of  Con- 
gress does  not  depend  on  the  Constitution  of  the  United 
States.  The  office,  if  it  be  properly  called  an  office, 
is  created  by  that  Constitution,  and  by  that  alone.  It 
also  declares  how  it  shall  be  filled.  .  .  .  The  States 
in  prescribing  the  qualifications  of  voters  for  the  most 
numerous  branch  of  their  own  legislatures,  do  not  do 
this  with  reference  to  the  election  for  members  of  Con- 
gress. Nor  can  they  prescribe  the  qualification  for  voters 
for  those  eo  nomine-  They  define  who  are  to  vote  for 
the  popular  branch  of  their  own  legislature,  and  the 
Constitution  of  the  United  States  says  the  same  persons 
shall  vote  for  members  of  Congress  in  that  State.  It 
adopts  the  qualifications  thus  furnished  as  the  qualifica- 
tions of  its  own  electors  for  members  of  Congress.  It 
is  not  true,  therefore,  that  electors  for  members  of  Con- 
gress owe  their  right  to  vote  to  the  State  law  in  any  sense 
which  makes  the  exercise  of  the  right  to  depend  exclu- 
sively on  the  law  of  the  State."  This  decision  was  af- 
firmed in  Wiley  v.  Sinkler,"®  where  the  court  said:  *'The 
right  to  vote  for  members  of  the  Congress  of  the  United 
States  is  not  derived  merely  from  the  Constitution  and 
laws  of  the  State  in  which  they  are  chosen,  but  has 
its  foundation  in  the  Constitution  of  the  United  States." 
In  United  States  v.  Anthony,  Mr.  Justice  Hunt  was 
considering  the  case  of  a  party  who  had  been  refused 
the  right  to  vote  at  an  election  for  a  member  of  Con- 
gress as  well  as  for  State  officers,  when  he  said:  **The 
right  of  voting,  or  the  privilege  of  voting,  is  a  right 
or  privilege  arising  under  the  constitution  of  the  State 
and  not  under  the  Constitution  of  the  United  States," 
he  could  hardly  have  been  referring  to  a  person  who 
desired  to  vote  only  for  State  officers.  It  would  seem 
that  his  opinion,  as  well  as  the  language  of  Mr.  Tucker, 
is  in  conflict  with  the  opinions  of  the  Supreme  Court 
of  the  United  States. 

BO  179  U.  8.,  62. 


CHAPTER  Vn. 

QUALIFICATIONS    OF    BEPRESENTATIVES. 

No  Person  shall  be  a  Representative  who  shall  not  have 
attained  to  the  Age  of  twenty-five  Years,  and  been  seven 
Years  a  Citizen  of  the  United  States,  and  who  shall  not, 
when  elected,  be  an  Inhabitant  of  that  State  in  which  he 
shall  be  chosen. 

The  word  ''Person,"  as  used  in  this  clause,  means  male 
person.^  A  Representative  is  a  duly  elected  and  qualified 
member  of  the  House  of  Representatives. 

Qualifications  of  Representatives. — ^Three  qualifications 
are  prescribed  for  a  representative,  age,  citizenship  in  the 
United  States,  and  inhabitancy  in  the  State  from  which  he 
shall  be  chosen. 

Different  qualifications  existed  among  the  States  for 
members  of  the  legislatures,  at  the  time  of  the  Consti- 
tutional Convention.  One  State  had  a  property  qualifica- 
tion, another  a  residential  qualification,  and  another  a  tax 
qualification,"  but  suffrage  was  not  universal  in  any  State. 
The  Articles  of  Confederation  did  not  prescribe  qualifica- 
tions for  delegates  in  Congress,  but  no  one  could  be  a 
delegate  under  the  articles  more  than  three  years  out  of 
six,  and  the  subject  of  qualification  of  delegates  was  left 
entirely  to  the  States.  No  State  could  have  more  than 
seven  delegates  nor  less  than  two,  and  a  State  could  recall 
a  delegate  at  its  pleasure. 

The  Convention  thought  it  would  be  unwise  to  adopt 
the  various  qualifications  for  membership  in  the  National 
House  of  Representatives,  which  had  been  established  by 
the  respective  States,  and  consequently  the  requirements 
which  it  prescribed  were  limited.     The  first  qualification 
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for  a  representative  referred  to  his  age.  This  was  fixed 
at  twenty-five  years.  None  of  the  proposed  plans  of  the 
Constitution  which  were  submitted  to  the  Convention  con- 
tained any  fixed  age  for  members  of  the  House  of  Rep- 
resentatives, though  all,  or  most  of  them,  contained  other 
qualifications  on  the  subject.  The  Convention  was  well 
on  with  its  work  when  Mr.  Mason,  of  Virginia,  moved 
to  insert  twenty-five  years  of  age  as  a  qualification  for 
members  of  the  first  branch.* 

Mr.  Wilson  was  against  abridging  the  rights  of  elec- 
tion in  any  shape.  **It  was  the  same  thing,  whether  this 
were  done  by  disqualifying  the  objects  of  choice  or  the 
persons  choosing.  The  motion  tended  to  damp  the  efforts 
of  genius  and  of  laudable  ambition.  There  was  no  more 
reason  for  incapacitating  youth  than  age,  where  the  requi- 
site qualifications  were  found.  Many  instances  might  be 
mentioned  of  signal  services  rendered  in  high  stations,  to 
the  public,  before  the  age  of  twenty-five.  The  present 
Mr.  Pitt  and  Lord  Bolingbroke  were  striking  instances." 
On  the  question  of  inserting  twenty-five  years  of  age, 
Connecticut,  New  Jersey,  Delaware,  Maryland,  Virginia, 
North  Carolina  and  South  Carolina  (7)  voted  yea,  and 
Massachusetts,  Pennsylvania  and  Georgia  (3)  no;  New 
York  was  divided.  The  motion  prevailed,  and  the  age 
limit  for  representatives  in  Congress  was  fixed  at  twenty- 
five  years.* 

When  should  the  Representative  be  twenty-five  years 
of  Age? — The  clause  does  not  prohibit  a  person  from 
becoming  a  candidate  for  representative  before  he  has 
attained  twenty-five  years.  But  should  the  representative 
be  twenty-five  years  of  age  at  the  beginning  of  the  term 
of  Congress  to  which  he  is  elected,  or  at  the  beginning  of 
the  first  session  of  that  Congress  ?  In  the  case  of  Smith 
V.  Brown,**  heard  before  the  Committee  on  Elections  in 
the  House  of  Representatives,  in  1868,  Mr.  Dawes,  Chair- 
man of  the  Committee,  in  discussing  the  question  of  eligi- 
bility referred  in  his  report  to  the  fact  that  Mr.  Brown, 
the  contestee,  had  been  elected  a  member  of  Congress 
before  he  had  reached  the  age  of  twenty-five  years,  and 
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therefore  when  he  was  ineligible  and  could  not  take  the 
oath  of  oflSce.  The  report  further  says  that  at  the  sec- 
ond session  of  the  Congress  to  which  Mr.  Brown  had 
been  elected  he  became  of  age  (meaning,  undoubtedly, 
that  he  had  reached  the  age  of  twenty-five  years)  and 
took  his  seat.  According  to  the  report  of  the  Committee 
Mr.  Brown  was  not  twenty-five  years  of  age  when  he  was 
elected,  and  was  therefore  **  elected  when  he  was  ineli- 
gible and  could  not  take  the  oath  of  ofiice."  If  this  rule 
is  to  be  followed  it  would  preclude  any  one's  being  elected 
a  representative  who  was  not  twenty-five  years  of  age 
at  the  time  of  his  election,  but  it  is  doubtful  if  this  is  a 
correct  construction  of  the  language  of  this  clause.  The 
language  of  the  Constitution  is,  **No  Person  shall  be  a 
Representative  who  shall  not  have  attained  the  Age  of 
twenty-five  Years."  The  candidate  for  the  office  does 
not  become  a  Representative  upon  his  election,  but  when 
he  takes  the  oath  of  his  office.*  Suppose  the  President 
should  call  an  extraordinary  session  _pf  Congress  for  the 
first  day  of  the  term  after  the  election.  ^No  member-elect 
under  twenty-fivr  years  of  age  could  qualify,  so  that  in 
order  to  be  eligible  for  qualification  he  should  be  twenty- 
five  years  of  age  by  the  firsl  day  of  the  Congress  to 
which  he  was  elected,^  which  begins  at  a  fixed  time  and 
the  people  of  his  district  and  of  the  country  are  entitled 
to  his  services  from  the  time  fi±ed  for  them  to  begin.  It 
is  a  reasonable  presumption  that  the  Constitution  contem- 
plates that  representatives  should  be  competent  to  qualify 
as  such  on  the  day  on  which  the  Congress  to  which  they 
had   been    elected   begins. 

And  been  seven  Years  a  Citizen  of  the  United  States. 
The  second  qualification  for  a  Representative  is  that  he 
shall  have  been  **  seven  Years  a  Citizen  of  the  United 
States." 

The  word  ** Citizen"  is  an  ancient  expression  and  pri- 
marily meant  one  who  was  entitled  to  the  freedom 
of    his    city.      The    rights    of    citizenship    are    much    the 
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TLord  Brougham,  in  his  work  on  the  British  Constitution,  in  the 
chapter  on  Goyemment  of  the  United  States,  p.  410,  says:  ''A  repre- 
sentative must  be  twenty-five  years  of  age  complete."  But  he  does  not 
say  what  he  means  by  oompUte. 
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same  the  world  over;  but  the  more  modern  the  country 
the  broader  are  the  mutual  rights  and  obligations  of 
the  citizen.  Generally  speaking,  a  citizen  is  one  who 
owes  allegiance  to  his  government,  in  return  for  which 
he  is  entitled  to  its  protection.  But  in  a  broader  sense, 
a  citizen  is  entitled  to  more  than  protection  from  his 
government.  He  is  entitled  to  represent  it  and  hold 
oJBSice,  and  in  all  things  is  a  constituent  part  of  it 
and    entitled    to    all    its    privileges. 

In  some  of  the  ancient  countries  citizenship  was  ex- 
tremely limited,  being  conferred  only  upon  certain  per- 
sons. By  the  Roman  law,  the  rights  of  a  citizen  were 
divided  into  private  and  public  rights.  Private  rights 
consisted  of  the  right  of  liberty,  of  family,  of  mar- 
riage, of  a  father,  of  legal  property,  of  making  a  will 
and  of  inheritance,  and  finally  the  right  of  tutelage 
or  ownership.  The  right  of  liberty  was  the  most  important 
and  bestowed  the  greatest  benefits  upon  the  citizen.  Among 
other  rights  it  conferred  was  that  of  freedom.  This 
term  was  of  very  broad  significance  and  included 
freedom  from  masters  and  tyrants,  from  the  severity  of 
magistrates,  the  cruelty  of  creditors,  and  the  insolence  of 
powerful  citizens.  The  public  rights  of  a  Roman  citizen 
were :  being  enrolled  in  the  census  books,  of  serving  in  the 
army,  of  voting  at  public  meetings,  holding  public  posi- 
tions, and  of  being  entitled  to  sadred  rites." 

Neither  plan  for  a  constitution  which  was  submitted 
to  the  Convention  contained  any  reference  to  the  time 
a  citizen  should  have  resided  in  the  United  States  before 
he  could  be  eligible  for  election  to  the  House  of 
Representatives.  The  Convention  had  been  in  session 
more  than  ten  weeks  before  this  particular  matter  was 
brought  to  its  attention,  which  was  done  by  Mr.  Mason's 
moving,  '*That  the  Committee  of  Detail  be  instructed  to 
receive  a  clause  requiring  certain  qualifications  of 
landed  property,  and  citizenship  of  the  United  States  in 
members  of  the  National  Legislature;  and  disqualifying 
persons  having  unsettled  accounts  with,  or  being  indebted 
to,  the  United  States,  from  being  members  of  the 
National  Legislature."  In  support   of  the  latter  part  of 
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the  motion,  Mr.  Mason  argued  that  he  had  observed  that 
persons  having  unsettled  accounts  with  or  being  indebted 
to  the  United  States  had  frequently  got  into  the  State 
Legislatures  in  order  to  promote  laws  that  might  shelter 
their  delinquencies;  and  that  this  evil  had  crept  into 
Congress,  if  report  was  to  be  regarded.'  Mr.  Gouv- 
emeur  Morris  zealously  opposed  the  motion.  He  pre- 
ferred qualifications  in  the  electors  rather  than  the 
elected.  As  to  debtors  of  the  United  States  they  were 
but  few.  As  to  persons  having  unsettled  accounts  they 
were  more  numerous.  But  he  thought  such  a  discrimina- 
tion to  be  odious  and  useless  and  often  unjust  and  cruel. 
Mr.  Madison  said  he  had  witnessed  the  zeal  of  men 
having  accounts  with  the  public  to  get  into  the  legis- 
latures for  sinister  purposes.  He  thought  the  motion 
of  Col.  Mason  ought  to  be  remodeled.  It  might  be  well 
to  limit  the  exclusion  to  persons  who  had  received 
money  from  the  public,  and  had  not  accounted  for  it.*® 
Mr.  King  observed  that  there  might  be  great  danger 
in  requiring  landed  property  as  a  qualification;  since  it 
might  exclude  the  moneyed  interest,  whose  aids  might 
be  essential  in  particular  emergencies  to  the  public 
safety.**  Mr.  Dickinson  was  against  any  recital  of 
qualifications  in  the  Constitution.  It  was  impossible 
to  make  a  complete  one;  and  a  partial  one  would, 
by  implication,  tie  up  the  hands  of  the  Legislature 
from  supplying  the  omissions.  The  best  defence  lay 
in  the  freeholders  who  were  to  elect  the  Legislature. 
While  this  resource  should  remain  pure,  the  public 
interest  would  be  safe.  If  it  ever  should  be  corrupt, 
no  little  expedients  would  repel  the  danger.  He  doubted 
the  policy  of  interweaving  into  a  republican  Constitution 
a  veneration  for  wealth.  He  had  always  understood 
that  a  veneration  for  poverty  and  virtue  were  the  objects 
of  republican  encouragement.  It  seemed  improper  that 
any  man  of  merit  should  be  subjected  to  disabilities 
in  a  republic,  where  merit  was  understood  to  form  the 
great  title   to  public  trust,   honors,   and  rewards.*^ 
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Mr.  Madison  moved  to  strike  out  the  word  '^landed'* 
before  the  word  '^ qualifications."  Landed  possessions 
were  no  certain  evidence  of  real  wealth.  Many  enjoyed 
them  to  a  great  extent  who  were  more  in  debt  than 
they  were  worth.  The  three  principal  classes  into  which 
our  citizens  were  divisible,  were  the  landed,  the  com- 
mercial and  the  manufacturing.  The  second  and  third 
class  bear  as  yet  a  small  proportion  to  the  first.  We 
see  in  the  populous  countries  of  Europe  now  what  we 
shall  be  hereafter.  These  classes  understand  much  less 
of  each  other's  interests  and  affairs  than  men  of  the 
same  class  inhabiting  different  districts.  It  was  par- 
ticularly requisite,  therefore,  that  the  interests  of  one 
or  two  of  them  should  not  be  left  entirely  to  the  care 
or  impartiality  of  the  third.  This  would  be  the  case 
if  landed  qualifications  should  be  required;  few  of  the 
mercantile,  and  scarcely  any  of  the  manufacturing  class 
choosing,  while  they  continue  in  business,  to  turn  any 
part  of  their  stock  into  landed  property.  For  these  rea- 
sons he  wished  some  other  criterion  than  mere  possession 
of  land  should  be  devised.  A  vote  being  taken  on  the 
motion  of  Mr.  Madison,  all  the  States  voted  for  it  except 
Maryland,  which  voted  against  it.^' 

As  to  the  time  a  representative  should  have  resided  in 
the  United  States  the  Committee  of  Detail  reported  to 
the  Convention,  ''Every  member  of  the  House  of  Rep- 
resentatives shall  have  been  a  citizen  in  the  United  States 
for  at  least  three  years  before  his  election,  and  shall  be, 
at  the  time  of  his  election,  a  resident  of  the  State  in  which 
he  shall  be  chosen."^*  Mr.  Mason  moved  to  insert  seven 
years  instead  of  three.  Three  years  was  not  enough  for 
securing  that  local  knowledge  which  ought  to  be  pos- 
sessed by  the  representative.  This  motion  was  agreed 
to  by  every  State  except  Connecticut.*'^ 

Mr.  Mason's  motion  as  to  ** qualification  of  property 
and  citizenship"  as  thus  amended  was  then  passed  by  a 
vote  of  8  to  3."  As  to  that  part  of  the  motion  which 
related  to  the  disqualification  of  those  who  were  indebted 
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to  the  government  and  those  having  unsettled  accounts 
with  it,  Mr.  Carroll  moved  to  strike  out  **  having  unset- 
tled accounts."  This  was  seconded  by  Mr.  Gorham,  who 
thought  the  provision  would  place  the  commercial  and 
manufacturing  people  at  a  disadvantage,  as  they  would 
be  most  likely  to  have  dealings  with  the  public.  Mr. 
Luther  Martin  thought  if  the  words  were  struck  out  and 
the  words  as  to  debtors  retained,  it  would  be  to  the 
interest  of  the  latter  class  to  keep  their  accounts  unset- 
tled as  long  as  possible.  Mr.  Wilson  favored  striking  out 
the  words.  They  put  too  much  power  in  the  hands  of 
the  auditors,  who  might  combine  with  rivals  in  delaying 
settlements,  so  as  to  prolong  the  disqualifications  of  par- 
ticular men.  They  were  making  a  Constitution  for  future 
generations,  and  not  merely  for  the  peculiar  circumstances 
of  the  moment.  The  time  had  been,  and  would  again  be, 
when  the  public  safety  could  depend  on  the  voluntary 
aids  of  individuals,  which  would  necessarily  open  accounts 
with  the  public  and  when  such  accounts  will  be  a  char- 
acteristic of  patriotism.  Mr.  Gerry  thought  the  proposed 
disqualifications  would  please  the  people,  for  they  will  be 
considered  as  a  security  against  unnecessary  or  undue 
burdens  being  imposed  on  them.  He  moved  to  add  **  pen- 
sioners" to  the  list  of  disqualified  persons,  but  this  was  de- 
feated by  a  vote  of  3  to  7. 

The  original  motion  as  to  disqualifying  persons  having 
unsettled  accounts  was  then  defeated  by  a  vote  of  9  to 
2."  The  remainder  of  the  motion  concerning  disqualified 
persons  indebted  to  the  government  was  then  lost  by  a 
vote  of  2  to  9," 

The  purpose  of  the  Convention  in  fixing  the  term  of 
citizenship  in  the  United  States  for  seven  years  as  one 
of  the  qualifications  for  a  member  of  the  House  of  Rep- 
resentatives has  been  attributed  to  different  causes  by 
different  writers  on  the  Constitution.  It  was  a  question 
which  required  the  careful  consideration  of  the  Conven- 
tion. Many,  if  not  all  the  States,  before  the  adoption  of 
the  Constitution  had  especially  invited  immigration  from 
foreign  countries,  and  at  the  time  of  the  Convention 
there  were  many  persons  residing  in  the  States  who  were 
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naturalized  citizens,  and  many  who  had  not  been  natur- 
alized, who  had  fought  with  gallantry  in  the  American 
army  throughout  the  Revolutionary  War,  and  some  of 
them  reached  positions  of  great  eminence.  After  the  war 
some  of  these  were  among  the  leading  citizens  of  the  coun- 
try and  took  a  prominent  part  in  all  public  affairs,  and 
some  were  members  of  the  Convention  which  framed  the 
Constitution.  It  would  have  been  unfortunate  if  the  Con- 
vention after  such  a  display  of  patriotism  and  ability  on 
the  part  of  these  persons,  had  inserted  in  the  Constitution 
a  provision  prohibiting  any  one  but  a  natural  born  Ameri- 
can citizen  from  a  seat  in  the  Congress  of  the  United 
States.  The  country  was  under  too  great  an  obligation  to 
foreigners  not  to  permit  them  to  become  eligible  to  such  a 
position,  and  the  Convention  knew  it.  On  the  other  hand, 
it  would  not  be  prudent  in  the  judgment  of  the  Convention, 
to  allow  persons  who  had  no  previous  residence  in  the 
United  States  to  be  eligible  as  candidates  for  positions 
so  intimately  connected  with  the  administration  of  the 
Government  as  that  of  members  of  Congress.  To  such  a 
policy  most  serious  objections  could  be  urged.  It  was, 
therefore,  desirable  that  the  Constitution  should  fix  some 
period  of  residence  for  naturalized  citizens  of  the  United 
States  before  they  could  be  eligible  as  members  of  the 
House  of  Representatives,  or  the  Senate,  and  after  much 
discussion  of  the  subject  seven  years  was  fixed  as  the 
time  for  Representatives  in  Congress. 

Who  are  Citizens  of  the  United  States.— But  who  was 
a  citizen  within  the  meaning  of  this  term?  In  other 
words,  what  class  of  persons  were  referred  to  or  em- 
braced within  the  term  as  used  in  this  section?  The  term 
appears  a  number  of  times  in  the  Constitution,  but  there 
is  nothing  in  that  instrument  which  throws  any  light 
upon,  or  affords  any  aid  in  determining  who  was  meant, 
by  the  word  citizen ;  neither  do  the  proceedings  of  the 
Convention  furnish  any  information  upon  the  subject.  It 
was  not  until  the  adoption  of  the  fourteenth  amendment 
to  the  Constitution  in  1868,  seventy-nine  years  after  the 
establishment  of  the  Qovernment,  that  a  definition  of  the 
term  citizen  was  inserted  in  the  Constitution,  and  not 
until  1876,  when  the  .Civil  Rights  Act  was  passed,  did 
Congress  define  the  term.    In  other  words,  the  law  relat- 
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ing  to  the  subject  of  citizenship  in  the  United  States  when 
the  Constitutional  Convention  met,  remained  the  law  so 
far  as  Congress  was  concerned  until  the  year  1876,  and 
so  far  as  the  Constitution  was  concerned  it  contained  no 
definition  of  the  term  until  1868,  and  it  is  a  matter  of 
history  that  both  the  amendment  and  the  statute  in  which 
the  term  is  defined  grew  out  of  national  conditions  wholly 
unknown  and  unanticipated  when  the  Constitution  was 
adopted.  That  the  term  citizen  was  one  of  great  im- 
portance when  the  Convention  was  in  session  there  can 
be  no  doubt.  The  omission  of  the  Convention  to  give  a 
definition  of  the  term  is  probably  accounted  for  on  the 
theory  that,  having  provided  that  the  electors  in  each 
State  should  have  the  qualifications  requisite  for  electors 
of  the  most  numerous  branch  of  the  State  Legislature, 
it  was  better  to  leave  the  question  (as  to  who  was  a 
citizen)  to  be  determined  by  each  State  for  itself.  The 
Constitution  being  silent  on  the  subject  the  whole  mat- 
ter was  virtually  left  with  the  States.  All  persons  who 
were  citizens  of  any  of  the  States  at  the  time  the  Union 
was  formed  became  citizens  of .  the  United  States  upon 
the  happening  of  that  event  without  any  declaration  of 
purpose  on  their  part.  The  union  of  the  separate  and 
individual  States  into  one  great  and  homogeneous  nation 
made  every  one  formerly  a  citizen  of  any  State  a  citizen 
of  the  Nation.  As  the  condition  of  citizenship  which 
existed  in  this  country  when  the  Constitution  was  adopted 
continued  to  exist  for  more  than  three-quarters  of  a  cen- 
tury, the  question  may  be  extended  to  cover  the  whole 
of  that  time.  Who  was  a  citizen  of  the  United  States, 
or  what  constituted  citizenship  in  the  United  States  from 
the  beginning  of  the  Government  until  the  passage  of  the 
Civil  Rights  Bill  or  the  adoption  of  the  fourteenth  amend- 
ment? Upon  the  establishment  of  the  Government  of  the 
United  States  a  new  nation  was  created,  the  individual 
members  of  which  had  formerly  been  subjects  of  the 
King  of  England,  but  by  the  force  and  power  of  revo- 
lution had  severed  their  relationship  to  the  King  and 
subsequently  established  a  republic.  This  question  of 
early  citizenship  has  been  the  subject  of  frequent  judicial 
consideration,  and  may  be  considered  as  settled  by  the 
decisions. 
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Mr.  Justice  Gray,  in  his  opinion  in  United  States  v. 
Wong  Kim  Ark,"  cited  with  approval  the  early  case  of 
State  V.  Manuel,*®  decided  by  the  Supreme  Court  of  North 
Carolina,  in  which  Mr.  Justice  Oaston  said,  that  bef oi:e  our 
Revolution,  all  free  persons  bom  within  the  dominions 
of  the  King  of  Great  Britain,  whatever  their  color  or 
complexion,  were  native  bom  British  subjects,  and  those 
bom  out  of  his  allegiance  were  aliens.  Upon  the  Revolu- 
tion no  other  change  took  place  in  the  law  of  North 
Carolina  than  was  consequent  upon  the  transition  from  a 
colony  dependent  on  an  European  King  to  a  free  and 
sovereign  State;  '* British  subjects  of  North  Carolina 
became  North  Carolina  freemen,"  '*and  all  free  persons 
bom  within  the  State  are  bom  citizens  of  the  State.''  The 
term  ** citizen,"  as  understood  in  our  law,  is  precisely 
analogous  to  the  term  ^^ subject"  in  the  common  law,  and 
the  change  of  phrase  has  entirely  resulted  from  the  change 
of  government.  The  sovereignty  has  been  transferred 
from  one  man  to  a  collective  body  of  the  people,  and  he 
who  before  was  the  ** subject  of  the  King"  is  now  a 
''citizen  of  the  State."  Continuing,  Mr.  Justice  Gray 
said,  that  ''all  children,  born  within  the  dominion  of  the 
United  States,*  of  foreign  parents  holding  no  diplomatic 
office,  became  citizens  at  the  time  of  their  birth,  does  not 
appear  to  have  been  contested  or  doubted  until  more 
than  fifty  years  after  the  adoption  of  the  Constitution, 
and  when  the  matter  was  elaborately  argued  in  the 
Court  of  Chancery  of  New  York  and  decided  upon  full 
consideration  by  Vice-Chancellor  Sandford  in  favor  of 
their  citizenship."  Another  early  case  cited  and  approved 
by  Mr.  Justice  Gray  (p.  663)  was  that  of  Gardner  v.  Ward, 
(2  Mass.,  244,  note)  in  which  Justice  Sewall  held  that  the 
determination  of  the  question  whether  a  man  was  a  citizen 
or  an  alien  was  "to  be  governed  altogether  by  the  princi- 
ples of  the  common  law;"  and  that  it  was  established  with 
few  exceptions  "that  a  man,  born  within  the  jurisdiction 
of  the  common  law,  is  a  citizen  of  the  country  wherein  he  is 
born."  In  United  States  v.  Rhodes,'*  Mr.  Justice  Swayne, 
sitting  in  the  Circuit  Court,  said:     "All  persons  born  in 
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the  allegiance  of  the  King  are  natural  born  subjects,  and 
all  persons  bom  in  the  allegiance  of  the  United  States 
are  natural  bom  citizens.  That  birth  and  allegiance  go 
together.  Such  is  the  rule  of  the  common  law,  and  it  is 
the  common  law  of  this  country,  as  well  as  of  England. 
We  find  no  warrant  for  the  opinion  that  this  great 
principle  of  the  common  law  has  ever  been  changed  in 
the  United  States.  It  has  always  obtained  here  with  the 
same  vigor  and  subject  only  to  the  same  exceptions,  since 
as  before  the  Revolution."  Mr.  Justice  Gray,  in  his  opin- 
ion, also  says,  p.  658:  **It  thus  clearly  appears  that  by 
the  law  of  England  for  the  last  three  centuries,  begin- 
ning before  the  settlement  of  this  country,  and  continuing 
to  the  present  day,  aliens,  while  residing  in  the  dominions 
possessed  by  the  Crown  of  England,  were  within  the  alle- 
giance, the  obedience,  the  faith  or  loyalty,  the  protection, 
the  power,  the  jurisdiction,  of  the  English  Sovereign; 
and  therefore  every  child  bom  in  England  of  alien  parents 
was  a  natural  bom  subject,  unless  the  child  of  an  ambas- 
sador or  other  diplomatic  agent  of  a  foreign  State,  or  of 
an  alien  enemy  in  hostile  occupation  of  the  place  where 
the  child  was  born.  The  same  rule  was  in  force  in  all 
the  English  colonies  upon  the  Continent  down  to  the  time 
of  the  Declaration  of  Independence,  and  in  the  United 
States  afterwards,  and  continued  to  prevail  under  the 
Constitution  as  originally  established."  In  Minor  v. 
Happersett,**  Chief  Justice  Waite  used  the  following  lan- 
guage: **To  determine  who  were  citizens  of  the  United 
States  before  the  adoption  of  the  amendment  it  is  nec- 
essary to  ascertain  what  persons  originally  associated 
themselves  together  to  form  the  nation,'  and  what  were 
afterwardis  admitted  to  membership.  Looking  at  the 
Constitution  itself  we  find  that  it  was  ordained  and  es- 
tablished by  *the  people  of  the  United  States,'  and  then 
going  further  back  we  find  that  these  were  the  people 
of  the  several  States  that  had  before  dissolved  the  polit- 
ical bands  which  connected  them  with  Great  Britain,  and 
assumed  a  separate  and  equal  station  among  the  powers 
of  the  earth,  and  that  had  by  Articles  of  Confederation 
and  Perpetual  Union,  in  which  they  took  the  name  of  *the 
United  States  of  America,'  entered  into  a  firm  league  of 

22  21  Wall.,  162,  166,  167. 


152  CONSTITUTION  OP  THE  UNITED  STATES. 

friendship  with  each  other  for  their  common  defence,  the 
security  of  their  liberties  and  their  mutual  and  general 
welfare,  binding  themselves  to  assist  each  other  against 
all  force  offered  to  or  attack  made  upon  them,  or  any 
of  them,  on  account  of  religion,  sovereignty,  trade,  or  any 
other  pretence  whatever.  Whoever,  then,  was  one  of  the 
people  of  either  of  these  States  when  the  Constitution  of 
the  United  States  was  adopted,  became  ipso  facto  a  citi- 
zen— a  member  of  the  nation  created  by  its  adoption. 
He  was  one  of  the  persons  associating  together  to  form 
the  nation,  and  was,  consequently,  one  of  its  original 
citizens.  As  to  this  there  has  never  been  a  doubt.  Dis- 
putes have  arisen  as  to  whether  or  not  certain  persons 
or  certain  classes  of  persons  were  part  of  the  people  at 
the  time,  but  never  as  to  their  citizenship  if  they  were. 
.  .  .  The  Constitution  does  not,  in  words,  say  who 
shall  be  natural  bom  citizens.  Resort  must  be  had  else- 
where to  ascertain  that.  At  common  law,  with  the  nomen- 
clature of  which  the  framers  of  the  Constitution  were 
familiar,  it  was  never  doubted  that  all  children  bom  in 
a  country  of  parents  who  were  its  citizens  became  them- 
selves, upon  their  birth,  citizens  also.  These  were  na- 
tives, or  natural  born  citizens,  as  distinguished  from  aliens 
or  foreigners.  Some  authorities  go  further  and  include 
as  citizens  children  bom  within  the  jurisdiction  without 
reference  to  the  citizenship  of  their  parents.  As  to  this 
class  there  have  been  doubts,  but  never  as  to  the  first." 
These  decisions  establish  that  under  the  common  law  the 
place  of  birth  was  the  principal  factor  in  determining 
citizenship,  and  that  a  person  born  within  the  United 
States  was,  as  a  general  rule,  a  citizen  thereof. 

A  most  interesting  question,  which  may  in  time  become 
of  great  importance,  grows  out  of  the  requirement  that 
a  representative  shall  have  been  seven  years  a  citizen  of 
the  United  States.  Would  this  requirement  apply  if  the 
United  States  should  acquire  a  foreign  nation  by  pur- 
chase, conquest  or  treaty  and  admit  such  nation  as  a 
State,  or  a  number  of  States,  into  the  Union,  and  rec- 
ognize the  citizens  thereof  as  citizens  of  the  United  States 
upon  such  admission?  Is  there  not  a  difference  between 
the  citizenship  of  an  individual  and  that  of  the  inhab- 
itants of  a  nation,  all  of  whom  become  citizens  of  the 
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United  States  at  the  same  time,  and  as  a  result  of 
negotiation  by  the  United  States  and  some  foreign  gov- 
ernment? The  citizenship  of  an  individual  is  generally 
determined  by  birth,  or  statutory  enactment,  while  the 
citizenship  of  the  inhabitants  of  a  nation  is  usually  trans- 
ferred as  the  result  of  war,  purchase,  conquest  or  treaty, 
in  which  case  the  citizens  of  the  acquired  country  become 
citizens  of  the  acquiring  country  by  terms  agreed  upon 
between  the  two  governments."  Take  the  case  of  Texas, 
in  which  the  United  States  annexed  foreign  territory 
and  admitted  it  as  a  State  in  the  Union  and  the  inhab- 
itants thereof  as  citizens  of  the  United  States,  without 
its  having  passed  through  a  territorial  form  of  govem- 
inent,  and  before  the  expiration  of  seven  years  after  the 
annexation,  representatives  were  elected  to  represent  the 
State  in  the  House  of  Representatives  of  the  United 
States.  It  is  true  that  the  representatives  who  were 
elected  from  the  State  of  Texas  had  formerly  been  citi- 
zens of  the  United  States,  but  it  also  is  true  that  they  had 
forfeited  their  citizenship  by  expatriation,  and  were,  at 
the  time  of  the  annexation,  citizens  of  the  Republic  of 
Texas,  which  was  a  foreign  country,  and  consequently 
were  aliens  to  the  United  States,  yet  they  were  admitted 
to  the  House  of  Representatives  without  any  question 
being  made  concerning  their  eligibility.  In  Boyd  v. 
Thayer,^*  Chief  Justice  Fuller,  in  delivering  the  opinion 
of  the  court  (Justice  Field  dissenting),  said:  **By  the 
annexation  of  Texas  under  a  joint  resolution  of  Congress 
and  its  admission  into  the  Union  on  an  equal  footing 
with  the  original  States  all  the  citizens  of  the  former 
Republic  became  without  any  expressed  declaration,  citi- 
zens of  the  United  States."  Again,  ** There  can  be  no 
doubt  that  in  the  admission  of  a  State  a  collective  nat- 
uralization may  be  effected  in  accordance  with  the  inten- 
tion of  Congress  and  the  people  applying  for  admission. 
Admission  on  an  equal  footing  with  the  original  States, 
in  all  respects  whatever,  involves  equality  of  constitu- 
tional right  and  power,  which  cannot  thereafterwards 
be  controlled,  and  it  also  involves  the  adoption  as  citi- 
zens of  the  United  States  of  those  whom  Congress  makes 
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members  of  the  political  community  and  who  are  rec- 
ognized as  such  in  the  formation  of  the  new  State  with 
the  consent  of  Congress."  Unless  this  is  the  correct  prin- 
ciple it  will  readily  be  seen  that  the  people  of  any  State 
or  country  admitted  into  the  Union,  as  Texas  was,  would 
be  deprived  of  representation  in  Congress  unless  they 
elected  as  Senators  and  Representatives^  American  citi- 
zens, who  had  recently  moved  among  them,  but  who  would 
be  strangers  to  their  customs,  wants,  necessities  and  needs. 
But  it  was  said  in  the  Constitutional  Convention  that  the 
election  of  such  men  ought  not  to  be  encouraged,  and 
it  was  to  prevent  strangers  from  moving  into  a  State 
and  securing  their  election  as  Senators  and  Representa- 
tives that  nine  years  and  seven  years  were  inserted  in 
the  Constitution.  Since  the  admission  of  Texas,  the  United 
States  has  annexed  Porto  Rico,  the  Hawaiian  Islands  and 
the  Philippine  Islands,  and  each  of  these  possessions  has 
elected  a  native  delegate  to  the  House  of  Representatives, 
neither  of  whom  had  been  a  citizen  of  the  United 
States  prior  to  the  annexation,  nor  had  either  of  them 
at  the  time  of  his  election  been  a  citizen  of  the  United 
States  for  seven  years,  yet  each  qualified  as  a  delegate 
without  his  right  to  do  so  being  questioned. 

In  Maxwell  v.  Cannon,  the  Committee  on  Elections  in 
the  House  of  Representatives  held  that  by  making  the 
Constitution  a  part  of  the  law  of  Utah  Territory,  Con- 
gress intended  to  indicate  that  the  qualifications  of  a 
delegate  should  be  similar  to  those  of  a  member.'"  If, 
therefore,  the  constitutional  requirements  for  a  repre- 
sentative apply  to  a  delegate  in  Congress,  it  appears,  from 
the  silence  of  the  House  of  Representatives  on  the  sub- 
ject, that  the  seven  years  requirement  as  to  citizenship 
for  representatives  would  be  waived  by  the  House  where 
the  inhabitants  had  been  annexed  to  the  United  States 
as  a  whole,  and  made  citizens  by  the  act  of  annexation. 

Suppose  the  United  States  should  annex  Canada,  and 
by  such  act  make  the  citizens  of  Canada  citizens  of  the 
United  States,  and  then  divide  the  country  into  separate 
States.  The  two  countries  are  in  many  respects  alike. 
Their  people  speak  the  same  language  and  their  religious 
and   educational   institutions   are   substantially   the   same. 

2B  43  Cong.  l8t  Sess.  Bep.  No.  484. 
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Their  commercial  relations  are  friendly  and  their  methods 
of  transacting  business  similar.  The  customs  of  society 
prevail  in  one  country  the  same  as  in  the  other,  while  the 
general  average  of  intelligence  and  morality  is  as  high  in 
Canada  as  in  the  United  States,  and  the  judicial  system 
is  as  firmly  established  and  as  well  conducted  there  as 
here.  Between  the  citizens  of  the  two  countries  there 
exists  equality  of  social,  moral  and  religious  conditions. 
The  question  arises,  would  the  seven  years  qualification 
apply  to  these  people  if  Canada  should  be  annexed  and  the 
citizens  thereof  be  made  citizens  of  the  United  States,  with 
that  country  divided  into  separate  States  each  of  which 
would  be  a  new  State  in  the  Federal  union?  If  they  should 
elect  Senators  and  Representatives  before  they  had  been 
citizens  of  the  United  States  for  nine  and  seven  years, 
could  we  meet  them  at  the  door  of  the  Senate  and  the 
House  with  the  Constitution  and  refuse  them  admission? 
Would  the  citizens  of  these  States  be  compelled  to  wait 
seven  years  before  they  could  elect  one  of  their  number  a 
representative  in  Congress,  or  nine  years  before  they  could 
elect  a  Senator?  This  would  be  so,  unless  these  qualifica- 
tions were  waived,  or  unless  they  elected  persons  as  repre- 
sentatives and  senators  who  had  gone  to  Canada  from  the 
United  States — in  all  probability  for  the  purpose  of  being 
elected  as  such  representatives  or  senators.  To  compel 
the  Canadians  to  submit  to  this  would  be  grossly  unjust. 
They  would  be  entitled  to  representation  by  persons  in 
whom  they  reposed  special  confidence,  and  who  were 
familiar  with  their  customs,  manners  and  laws;  besides 
such  a  course  would  defeat  the  very  purpose  of  the  clause, 
for  it  was  adopted  in  order  to  prevent  new  residents 
being  elected  to  these  high  and  responsible  positions,  the 
object  being  to  elect  persons  familiar  with  the  local  con- 
ditions, habits  and  wants  of  the  people. 

And  who  shall  not,  when  elected,  be  an  Inhabitant  of 
that  State  in  which  he  shall  be  chosen. — ^The  remaining 
qualification  which  is  required  for  a  Representative  in 
Congress  is,  that  when  elected  he  shall  be  an  inhabitant 
of  the  State  in  which  he  shall  be  chosen.  Neither  the 
plan  of  the  Constitution  proposed  by  Mr.  Randolph,  Mr. 
Hamilton   or   Mr.   Paterson    contained   any   provision    of 
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this  kind,  but  that  of  Mr.  Pinckney  did.  The  Committee 
of  Detail  reported  to  the  Convention  as  one  of  the  quali- 
fications for  a  Representative  that  he  shall  be  at  the  time 
of  his  election  a  resident  of  the  State  in  which  he  shall 
be  chosen,'*  which  was  substantially  the  provision  of  Mr. 
Pinckney 's  plan.  Subsequently  Mr.  Sherman  moved  to 
strike  out  the  word  ** resident"  and  insert  the  word  *' in- 
habitant" as  less  liable  to  misconstruction.*^  The  motion 
met  with  a  second  from  Mr.  Madison,  who  said  both  terms 
were  vague,  but  inhabitant  the  least  so  in  common  ac- 
ceptation, and  it  would  not  exclude  persons  absent  occa- 
sionally for  a  considerable  time  on  public  or  private  busi- 
ness." Mr.  Wilson  preferred  ** inhabitant."  Mr.  Gouver- 
neur  Morris  opposed  both,  and  favored  requiring  nothing 
more  than  a  freehold,  and  said  such  a  regulation  was  not 
necessary.  People  rarely  choose  a  nonresident.*'  The 
motion  to  insert  'inhabitant"  for  resident  was  agreed 
to  unanimously.'® 

Who  is  an  Inhabitant  of  a  "State,"  and  what  is  meant 
by  "State"  as  these  terms  are  here  used? 

As  the  Constitution  makes  the  Senate  and  House  of 
Representatives  the  judges  of  the  qualifications  of  their 
own  members,  the  term  "inhabitant"  has  not  been  de- 
fined by  the  courts  in  connection  with  this  clause  of  the 
Constitution.  It  has,  however,  been  considered  by  Com- 
mittees of  the  Senate  and  House  of  Representatives  on  elec- 
tions, and  decisions  of  the  question  are  found  in  the 
reports  of  such  committees.  In  a  very  early  case,  that 
of  Electors  v.  Bailey,*^  it  was  decided,  "The  word  inhab- 
itant of  a  State,  within  the  meaning  of  the  second  section 
of  the  first  article  of  the  Constitution,  is  one  who  is 
^bona  fide'  a  member  of  the  State,  subject  to  all  the 
requisitions  of  its  laws,  and  entitled  to  all  the  privileges 
and  advantages  which  they  confer." 

In  Walnut  v.  Wade,"*  it  was  held  that  an  act  of  the 
Illinois  Legislature  providing  that  a   certain  proposition 
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should   be   submitted   to   the   '' inhabitants   of   a   city   or 
town,"  meant  to  the  legal  voters  of  such  town. 

State. — The  word  ** State'*  in  this  clause  means  one 
of  the  component  parts  of  the  United  States,  one  of  the 
geographical  subdivisions  of  the  United  States.*' 

In  February,  1863,  Mr.  Dawes,  as  Chairman  of  the 
Committee  on  Elections  in  the  37th  Congress,  made  the 
following  report  in  behalf  of  the  Committee:  Mr. 
Pigott,  a  native  of  North  Carolina,  had  resided  in  the 
City  of  Washington  for  the  last  ten  or  twelve  years, 
owned  real  estate  there  and  dwelled  with  his  family  in 
his  own  house  there,  and  had  on  several  occasions  voted 
there  for  municipal  officers.  After  a  military  governor 
from  North  Carolina  had  been  appointed  Mr.  Pigott  was 
appointed  his  private  secretary,  and,  renting  his  house 
in  Washington,  went  to  North  Carolina  as  such  private 
secretary,  and  after  being  there  in  that  capacity  two  or 
three  months  was  elected  to  Congress  from  the  district 
in  which  he  was  then  residing.  He  had  done  nothing 
since  his  return  to  North  Carolina  to  indicate  a  per- 
manency of  abode  there  except  what  is  stated.  The  Com- 
mittee were  of  the  opinion  that  to  be  an  inhabitant  within 
the  meaning  of  the  section  of  the  Constitution  prescribing 
the  qualifications  for  a  Representative  in  Congress,  if  it 
does  not  mean  resident  or  citizen,  certainly  means  more 
than  sojourning,  which  is  all  that  can  be  claimed  for 
Mr.  Pigott,  and  the  Committee  unanimously  reported  that 
he  was  not  entitled  to  a  seat  in  the  House,  which  report 
was  agreed  to  in  the  House  without  debate." 

A  State  can  not  add  new  QuaUflcations  for  Members  of 
Congress,  nor  can  either  House  do  so. — ^The  question  of 
the  power  of  a  State  to  add  additional  qualifications  for 
members  of  the  House  of  Representatives  to  those  pre- 
scribed by  the  Constitution  has  several  times  been  before 
the  House,  but  that  body  has  uniformly  held  that  a  State 
has  no  such  power.  A  single  decision  of  the  House  will 
be  cited.  The  Constitution  of  Illinois  provided,  **The 
judges  of  the  Supreme  and  Circuit  Courts  shall  not  be 
eligible  to  any  other  office  of  public  trust  or  profit  in  this 
State,   or  the   United  States,  during  the  term  for  which 

"Texas  v.  White,  7  Wall.,  721. 
84  1  Bart.  El.  Cases,  463. 


158  CONSTITUTION  OP  THE  UNITED  STATES. 

they  are   elected,   nor  for  one  year  thereafter."    .    .     . 

Mr.  Marshall  and  Mr.  Trumbull  were  elected  represen- 
tatives from  Illinois  to  the  34th  Congress.  They  had 
previously  been  elected  judges  of  the  Supreme  and  Cir- 
cuit Courts  of  that  State,  and  their  terms  had  not  ex- 
pired. It  was  claimed  in  the  contest  of  their  election 
to  Congress  that  it  was  in  violation  of  the  provisions  of 
the  State  Constitution. 

The  House  of  Representatives  decided  that  the  clause 
of  the  Illinois  Constitution  so  far  aa  it  related  to  the 
election  of  members  of  the  House  of  Representatives,  was 
in  conflict  with  the  Federal  Constitution  regulating  the 
qualifications  of  members  of  the  House.*^ 

The  following  letter  from  Mr.  Jefferson  on  the  subject, 
though  written  almost  a  hundred  years  ago,  and  with 
such  evident  caution  as  to  render  it  of  little  value  as  an 
authority  even  in  that  early  day,  may,  nevertheless,  pos- 
sess interest  to  the  reader  and  the  student: 

Monticello,  January  31,  1814. 
Joseph  C.  Cabell, 

Dear  Sir:    Your  favor  of  the  23d  is  received. 

You  ask  my  opinion  on  the  question,  whether  the  States 
can  add  any  qualifications  to  those  which  the  constitution 
has  prescribed  for  their  members  of  Congress!  It  is  a 
question  I  had  never  before  reflected  on;  yet  had  taken 
up  an  off-hand  opinion,  agreeing  with  your  first,  that 
they  could  not:  that  to  add  new  qualifications  to  those 
of  the  constitution,  would  be  as  much  an  alteration  as 
to  detract  from  them.  And  so  I  think  the  House  of  Rep- 
resentatives of  Congress  decided  in  some  case;  I  believe 
that  of  a  member  from  Baltimore.  But  your  letter  hav- 
ing induced  me  to  look  into  the  constitution,  and  to  con- 
sider the  question  a  little,  I  am  again  in  your  predica- 
ment, of  doubting  the  correctness  of  my  first  opinion. 
Had  the  constitution  been  silent,  nobody  can  doubt  but 
that  the  right  to  prescribe  all  the  qualifications  and  dis- 
qualifications of  those  they  would  send  to  represent  them, 
would  have  belonged  to  the  State.  So  also  the  constitu- 
tion might  have  prescribed  the  whole,  and  excluded  all 
others.     It  seems  to  have  preferred  the  middle  way.     It 
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has  exercised  the  power  in  part,  by  declaring  some  dis- 
qualifications, to  wit,  those  of  not  being  twenty-five  years 
of  age,  of  not  having  been  a  citizen  seven  years,  and  of 
not  being  an  inhabitant  of  the  State  at  the  time  of  elec- 
tion. But  it  does  not  declare  itself  that  the  member 
shall  not  be  a  lunatic,  a  pauper,  a  convict  of  treason,  of 
murder,  of  felony,  or  other  infamous  crime,  or  a  non- 
resident of  his  district;  nor  does  it  prohibit  to  the  State 
the  power  of  declaring  these,  or  any  other,  disqualifica- 
tions which  its  particular  circumstances  may  call  for;  and 
these  may  be  different  in  different  States.  Of  course,  then, 
by  the  tenth  amendment,  the  power  is  reserved  to  the 
State.  If,  wherever  the  constitution  assumes  a  single 
power  out  of  many  which  belong  to  the  same  subject, 
we  should  consider  it  as  assuming  the  whole,  it  would 
vest  the  General  (Jovemment  with  a  mass  of  powers  never 
contemplated.  On  the  contrary,  the  assumption  of  par- 
ticular powers  seems  an  exclusion  of  all  not  assumed. 
This  reasoning  appears  to  me  to  be  sound;  but,  on  so 
recent  a  change  of  view,  caution  requires  us  not  to  be 
too  confident,  and  that  we  admit  this  to  be  one  of  the 
doubtful  questions  on  which  honest  men  may  differ  with 
the  purest  motives;  and  the  more  readily,  as  we  find  we 
have  differed  from  ourselves  on  it. 

I  have  always  thought  that  where  the  line  of  demarca- 
tion between  the  powers  of  the  General  and  State  gov- 
ernments was  doubtfully  or  indistinctly  drawn,  it  would 
be  prudent  and  praiseworthy  in  both  parties,  never  to 
approach  it  but  under  the  most  urgent  necessity.  Is  the 
necessity  now  urgent,  to  declare  that  no  nonresident  of 
his  district  shall  be  eligible  as  a  member  of  Congress? 
It  seems  to  me  that,  in  practice,  the  partialities  of  the 
people  are  a  sufficient  security  against  such  an  election; 
and  that  if,,  in  any  instance,  they  should  ever  choose  a 
nonresident,  it  must  be  in  one  of  such  eminent  merit 
and  qualifications  as  would  make  it  a  good,  rather  than 
an  evil;  and  that,  in  any  event,  the  examples  will  be  so 
rare  as  never  to  amount  to  a  serious  evil.  If  the  case 
then  be  neither  clear  nor  urgent,  would  it  not  be  better 
to  let  it  lie  undisturbed?  Perhaps  its  decisions  may 
never  be  called  for.  But  if  it  be  indispensable  to  estab- 
lish this  disqualification  now,  would  it  not  look  better  to 
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declare  such  others  at  the  same  time  as  may  be  proper  T 
I  frankly  confide  to  yourself  these  opinions,  or  rather  no- 
opinions,  of  mine;  but  would  not  wish  to  have  them  go 
any  farther. 

Aflfectionately  yours, 

Th.  JeflEerson." 

If  a  State  could  require  a  candidate  for  Congress  to 
have  additional  qualifications  to  those  prescribed  by  the 
Constitution  its  power  would  be  equal  to  that  of  the 
Constitution,  and  it  could  add  any  additional  qualification 
it  chose.  This  would  destroy  uniformity  of  qualifications 
for  representatives,  which  was  one  of  the  purposes  of  the 
Constitution  in  establishing  the  qualifications. 

An  act  of  the  Ohio  Legislature  provided  among  other 
things,  **No  candidate  for  representative  in  Congress  of 
the  United  States  shall  by  himself  .  .  .  pay  out,  give, 
or  contribute  .  .  .  any  money  to  secure  his  election 
in  excess  of  certain  sums,  which  the  act  fixed."  It  also 
provided  that  any  payment  by  a  candidate  in  excess  of 
the  sum  named  in  the  act  should  invalidate  his  election, 
and  also  that  no  person  elected  under  its  provisions  should 
enter  upon  the  duties  of  his  office  till  he  filed  a  statement 
of  his  expenditures.  These  provisions  were  held  in 
State  of  Ohio  v.  Russell,'^  to  be  in  violation  of  this 
section  of  the  Constitution,  because  they  imposed  new 
qualifications  on  members  of  the  House  of  Representa- 
tives. 

Hamilton,  after  repeating  the  three  qualifications  nec- 
essary for  a  representative  to  possess,  says,  **  Subject  to 
these  reasonable  limitations,  the  door  of  this  part  of  the 
Federal  (Jovemment  is  open  to  merit  of  every  description, 
whether  native  or  adoptive,  whether  young  or  old,  and 
without  regard  to  poverty  or  wealth,  or  to  any  particular 
profession  of  religious  faith."'" 

In  Thomas  v.  Owens,"  it  was  held,  **When  a  Constitu- 
tion defined  the  qualifications  of  an  officer,  it  is  not 
within  the  power  of  the  legislature  to  change  or  superadd 

3«4  Jefferson's  Corresi>ondeDce,  238. 
87  10  Ohio  Decisions,  255. 
««The  Federalist,  No.  52. 
99  4  Maryland,  223. 
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to  it."  The  qualifications  require  a  representative  to  be 
an  inhabitant  of  the  State  which  chooses  him,  but  there 
the  requirement  ceases.  He  may  reside  in  one  district 
and  be  chosen  to  represent  another  in  the  same  State. 

If  a  member-elect  of  the  House  or  Senate  possesses 
the  enumerated  qualifications  he  is  entitled  to  admission 
as  a  member  of  the  respective  body,  and  it  is  not  in  the 
power  of  that  branch  to  refuse  him  admission,  for  neither 
house  possesses  the  right  or  power  to  add  another  quali- 
fication to  those  enumerated  in  the  Constitution. 

After  either  House  has  admitted  a  member  it  may  expel 
him  for  reasons  which  existed  prior  to  his  admission,  but 
which  would  not  have  justified  it  in  refusing  to  seat  him. 


11 


caaLAPTER  vm. 

BEPRESENTATIVES    AND    DIBECT    TAXES. 

Representatives  and  direct  Taxes  shall  be  apportioned 
among  the  several  States  which  may  be  included  within 
this  Union,  according  to  their  respective  Numbers^  which 
shall  be  determined  by  adding  to  the  whole  Number  of 
free  Persons  including  those  bound  to  Service  for  a  Term 
of  Years,  and  excluding  Indians  not  taxed,  three-fifths  of 
all  other  Persons.  The  actual  Enumeration  shall  be  made 
within  three  Years  after  the  first  Sleeting  of  the  Congress 
of  the  United  States,  and  within  every  subsequent  Term  of 
Ten  years  in  such  Manner  as  they  shall  by  Law  direct.' 
The  number  of  Representatives  shall  not  exceed  one  for 
every  thirty  Thousand,  but  each  State  shall  have  at  Least 
one  Representative;  and  until  such  enumeration  shaU  be 
made,  the  State  of  New  Hampshire  shall  be  entitled  to 
choose  three;  Massachusetts  eight;  Rhode  Island  and  Prov- 
idence Plantations  one;  Connecticut  five;  New  York  six; 
New  Jersey  four;  Pennsylvania  eight;  Delaware  one; 
Maryland  six;  Virginia  ten;  North  Carolina  five;  South 
Carolina  five,  and  Georgia  three. 

Few  clauses  in  the  Constitution  evoked  greater  interest 
or  discussion  in  the  Convention  than  this  one,  and  few 
more  important  questions  came  before  the  Convention 
than  those  which  grew  out  of  it.  It  includes  the  sub- 
jects of  representation,  taxation  and  enumeration,  neither 
of  which,  seem  to  have  any  necessary  or  logical  connec- 
tion with  the  other,  and  is  the  authority  for  the  decen- 
nial census. 

In  examining  the  different  provisions  of  this  clause  it 
will  be  necessary  to  trace  its  history. 

1  The  Constitution  of  New  York  in  force  when  the  Federal  Conven- 
tion was  in  session  contained  a  provision  for  taking  a  census  in  each 
seventh  year  for  the  purpose  of  forming  a  basis  upon  which  the  appor- 
tionment of  representatives  should  be  based. 

The  above  provision  was  most  probably  taken  from  the  New  York 
Constitution. 
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In  the  Continental  Congress  of  1774  and  1775  each 
colony  or  province  had  one  vote,^  and  the  same  rule 
prevailed  under  the  Articles  of  Confederation.*  Some  of 
the  delegates  to  the  Constitutional  Convention  had  been 
instructed  by  their  States  not  to  vote  for  any  change  in 
the  articles  by  reason  of  which  one  State  would  be  able 
to  cast  a  greater  vote  under  the  proposed  Constitution 
than  another  State.*  If  the  Convention  had  not  deter- 
mined that  Congress  should  consist  of  two  bodies  the  ques- 
tion of  apportionment  of  representatives  would  not  in  all 
probability  have  arisen,  but  when  it  was  decided  to  have 
a  Senate  and  House  of  Representatives,  it  was  impossible 
to  avoid  it. 

The  three  plans  for  a  Constitution  considered  by  the 
Convention  w<ere  those  of  Mr.  Randolph,  Mr.  Pinckney 
and  Mr.  Paterson.  On  the  subject  of  representation  the 
plan  of  Mr.  Randolph  contained  this  provisi-on:  **The 
rights  of  suffrage  in  the  National  Legislature  ought  to  be 
proportioned  to  the  quotas  of  contribution,  or  to  the  num- 
ber of  free  inhabitants,  as  the  one  or  the  other  rule  may 
seem  best  in  diflPerent  cases."*' 

The  plan  of  Mr.  Pinckney  provided  this  arrangement: 
''Until  a  census  of  the  people  shall  be  taken  in  the 
manner  hereinafter  mentioned,  the  House  of  Delegates 
shall  consist  of  ,  to  be  chosen  from  the  differ- 
ent States  in  the  following  proportions:  For  New  Hamp- 
shire     ;   for   Massachusetts    ;   for   Rhode 

Island ;  for  Connecticut ;  for  New  York 

;    for    New   Jersey    ;    for   Pennsylvania 

;  for  Delaware  .... ;  for  Maryland ; 

for  Virginia  ;  for  North  Carolina   ;  for 

South  Carolina   ;  for  Oeorgia   ;  and  the 

Legislature  shall  hereinafter  regulate  the  number  of  dele- 
gates by  the  number  of  inhabitants,  according  to  the  pro- 
visions hereinafter  made,  at  the  rate  of  one  for  every 
thousand.  "• 

2  First  Pitkin's  Hist.  U.  S.,  283 ;  1  Journal  of  Congress,  23. 
«  Article  V. 

*  Rawle  on  the  Const.,  42,  note. 
B  Journal,  61. 

*  Journal,  65. 
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Mr.  Paterson's  plan  contained  the  following  provision: 
''That  whenever  requisitions  shall  be  necessary,  instead 
of  the  rale  for  making  requisitions  mentioned  in  the  Ar- 
ticles of  Confederation,  the  United  States  in  Congress  be 
authorized  to  make  such  requisitions  in  proportion  to  the 
whole  number  of  white  and  other  free  citizens  and  inhabit- 
ants, of  every  age,  sex  and  condition,  including  those 
bound  to  servitude  for  a  term  of  years,  and  three-fifths 
of  all  other  persons  not  comprehended  in  the  foregoing 
description,  except  Indians  not  paying  taxes."' 

The  Convention  now  had  before  it  the  provisions  of 
the  various  plans  for  a  Constitution  which  related  to  the 
questions  of  representation.  At  this  time  Mr.  Madison 
moved  **that  the  equality  of  suflErage  established  by  the 
Articles  of  Confederation  ought  not  to  prevail  in  the  Na- 
tional Legislature;  and  that  an  equitable  ratio  ought  to  be 
substituted."  This  resolution,  having  met  with  general 
favor,  would  have  passed  the  Committee,  but  Mr.  Bead, 
of  Delaware,  moved  that  the  whole  clause  relating  to 
representation  be  postponed,  and  reminded  the  Commit- 
tee that  the  Deputies  from  his  State  were  restrained  by 
their  commission  from  assenting  to  any  change  of  the 
rule  of  suffrage,  and  in  case  such  a  change  should  be  fixed 
on,  it  might  become  necessary  for  them  to  retire  from  the 
Convention." 

Such  a  declaration  was  well  calculated  to  discourage 
the  members  of  the  Convention.  They  had  come  from 
every  State  to  amend  the  Articles  of  Confederation,  or 
strengthen  them  so  that  the  Union  might  be  placed  upon 
a  strong  and  enduring  foundation,  when,  to  their  sur- 
prise, at  the  very  threshold  of  the  session,  the  withdrawal 
of  a  State  from  the  Convention  was  openly  suggested. 
Though  the  motion  of  Mr.  Read  was  not  received  with 
favor  it  was  agreed  to  as  a  matter  of  courtesy.  The 
Convention  then  resumed  consideration  of  Mr.  Madison's 
resolution  relative  to  suffrage,  whereupon  an  extended  de- 
bate followed. 

Mr.  Brearley  thought  that  the  question  had  been  much 
agitated  in  the  Congress  when  the  Articles  of  Confeder- 
ation were  adopted,  and  it  was  then  rightly  settled  by 
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allowing  each  State  an  equal  vote.  At  first  he  thought 
the  substitution  of  an  equal  ratio  was  fair,  but  on  a 
deeper  examination  it  seemed  unfair  and  unjust;  it  would 
give  control  to  the  larger  States  at  the  expense  of  the 
lesser  ones.  He  had  come  to  the  Convention  with  the 
view  of  being  as  useful  as  he  could,  in  giving  energy  and 
stability  to  the  Federal  government.  When  a  proposition 
for  destroying  the  equality  of  votes  came  forward  he  was 
astonished,  he  was  alarmed.  Was  it  fair  that  Georgia 
should  have  an  equal  vote  with  Virginia,  and  what  was 
to  be  the  remedy?  One  only  can  there  be:  that  a  map 
of  the  United  States  be  spread  out,  that  all  the  existing 
boundaries  be  erased,  and  that  a  new  partition  of  the 
whole  be  made  into  thirteen  equal  parts.* 

Mr.  Paterson  considered  the  proposition  for  propor- 
tional representation  as  striking  at  the  existence  of  the 
lesser  States.  The  Convention,  he  said,  was  formed  in 
pursuance  of  an  act  of  Congress  which  was  recited  in 
many  of  the  commissions,  and  that  the  amendment  of  the 
Confederacy  was  the  object  of  all  the  laws  and  commis- 
sions on  the  subject,  that  therefore  the  Articles  of  Con- 
federation were  the  proper  basis  of  the  proceedings  of 
the  Convention,  and  the  Convention  should  keep  within 
its  limits,  or  it  would  be  subject  to  the  charge  of  usur- 
pation. The  commissions  under  which  they  were  acting 
not  only  measured  their  authority,  but  they  denoted  the 
sentiments  of  the  States  on  the  subject  of  their  delibera- 
tion. .  .  .  The  Convention  had  no  power  to  go  beyond  the 
Federal  scheme,  and  the  people  were  not  ripe  for  any 
other.  **We  must  follow  the  people;  they  will  not  follow 
us.''  There  was  no  more  reason  why  a  great  State,  con- 
tributing much,  should  have  more  votes  than  a  small  one, 
contributing  little,  than  that  a  rich  citizen  should  have 
more  votes  than  an  indigent  one.  If  the  ratable  property 
of  A  was  to  that  of  B  as  forty  to  one,  ought  A  for  that 
reason  to  have  forty  times  as  many  votes  as  Bt  Such 
a  principle  would  leave  B  entirely  at  the  mercy  of  A  and 
could  not  be  attempted.  The  same  might  be  said  of  the 
larger  and  smaller  States. 

New  Jersey,  he  said,  would  never  confederate  on  the 
plan  before  the  Convention.    She  would  be  swallowed  up, 

•  Journal,  138,  139. 
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and  he  would  rather  submit  to  a  monarch  or  a  despot  than 
such  a  fate.  He  was  not  only  opposed  to  the  plan  in 
Convention,  but  on  his  return  home  would  do  everything 
in  his  power  to  defeat  it  there.^*^ 

Mr.  Wilson  spoke  for  the  resolution,  and  said:  **If  the 
Confederacy  should  be  dissolved,  he  hoped  a  majority — 
nay  a  minority — of  the  States  would  unite  for  safety." 
He  .defended  a  proportional  representation,  stating  that 
as  all  authority  came  from  the  people,  equal  numbers  of 
people  ought  to  have  equal  numbers  of  representatives, 
and  different  numbers  of  people  different  numbers  of  rep- 
resentatives.*^ 

Mr.  King  moved:  **The  right  of  suffrage  in  the  first 
branch  of  the  National  Legislature  ought  not  to  be  ac- 
cording to  the  rule  established  in  the  Articles  of  Con- 
federation, but  according  to  som'e  equitable  ratio  of  rep- 
resentation,"*^ which  was  a  slight  change  in  the  form 
of  the  motion  offered  by  Mr.  Madison. 

This  motion  prevailed  by  the  votes  of  Massachusetts, 
Connecticut,  Pennsylvania,  Virginia,  North  Carolina,  South 
Carolina  and  Georgia — seven;  New  York,  New  Jersey  and 
Delaware  voting  no — three — and  Maryland  divided.*' 

Upon  this  motion  being  passed,  Mr.  Wilson  moved  to 
add  to  it:  **In  proportion  to  the  whole  number  of  white 
and  other  free  citizens  and  inhabitants  of  every  age,  sex 
and  condition,  including  those  bound  to  servitude  for  a 
term  of  years,  and  three-fifths  of  all  other  persons  not 
comprehended  in  the  foregoing  description,  except  Indians 
not  paying  taxes  in  each  State."" 

The  motion,  as  thus  amended,  was  then  adopted  by  the 
votes  of  all  the  States  but  New  Jersey  and  Delaware." 

The  resolution  as  reported  by  the  Committee  of  the 
Whole  to  the  Convention  read:  ** Resolved  that  the  rights 
of  suffrage  in  the  first  branch  of  the  National  Legislature 
ought  not  to  be  according  to  the  rule  established  in  the 
Articles  of  Confederation,   but  according  to  some  equit- 
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able  ration  of  representation,  namely,  in  proportion  to 
the  whole  number  of  white  and  other  free  citizens  and  in- 
habitants, of  every  age,  sex  and  condition,  including  those 
bound  to  servitude  for  a  term  of. years,  and  three-fifths 
of  all  other  persons  not  comprehended  in  the  foregoing 
description,  except  Indians  not  paying  taxes,  in  each 
State." 

Subsequently  the  resolution  was  referred  to  a  Commit- 
tee of  One  from  each  State,  which  reported:  **That  in 
the  first  branch  of  the  legislature,  each  of  the  States  now 
in  the  Union  shall  be  allowed  one  member  for  every  forty 
thousand  inhabitants  of  the  description  reported  in  the 
seventh  resolution  of  the  Committee  of  the  whole  House; 
that  each  State  not  containing  that  number  shall  be  al- 
lowed one  member."" 

This  was  the  first  report  in  favor  of  a  designated  num- 
ber of  inhabitants  being  allowed  a  representative  in  Con- 
gress, and  was  the  origin  of  that  provision  of  the  Consti- 
tution. But  the  report  dealt  only  with  the  States  then 
in  the  Union,  and  made  no  provision  for  new  States,  or 
the  basis  on  which  they  should  be  represented  when  ad- 
mitted. 

This  report  was  not  received  with  favor  by  the  Conven- 
tion, It  was  urged  that  it  embraced  matters  which  the 
Committee  were  not  appointed  to  consider  and  which  did 
not  come  within  its  province.*"  The  proposition  allow- 
ing each  State  then  in  the  Union  one  representative  for 
each  forty  thousand  inhabitants  was  opposed  by  Mr.  Gouv- 
emeur  Morris.  He  thought  property  ought  to  be  taken 
into  the  estimate  as  well  as  the  number  of  inhabitants. 
Life  and  liberty  were  generally  said  to  be  of  more  value 
than  property.  An  accurate  view  of  the  matter  would, 
nevertheless,  prove  that  property  was  the  main  object  of 
society.  The  savage  state  was  more  favorable  to  liberty 
than  the  civilized.  It  was  preferred  by  all  men  who  had 
not  acquired  a  taste  for  property;  it  was  only  renounced 
for  the  sake  of  property,  which  could  only  be  secured 
by  the  restraints  of  regular  government.  If  property, 
then,  was   the   main   object   of   government,   certainly  it 
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ought  to  be  one  measure  of  the  influence  due  to  those  who 
were  to  be  aflEected  by  the  government.  He  looked  for- 
ward to  that  range  of  new  States  soon  to  be  formed  in 
the  West.  He  thought  the  rule  of  representation  ought 
to  be  so  fized  as  to  secure  to  the  Atlantic  States  a  preva- 
lence in  the  National  Councils.  The  new  States  will  know 
less  of  the  public  interest  than  these,  will  have  an  in- 
terest in  many  respects  different;  in  particular  will  be 
little  scrupulous  of  involving  the  community  in  wars,  the 
burdens  and  operations  of  which  would  fall  chiefly  on 
the  maritime  States.  Provision  ought  to  be  made  to  pre- 
vent the  maritime  States  from  being  hereafter  outvoted 
by  the  new  States.  This  could  be  done  by  fixing  the 
number — irrevocably — of  representatives  which  the  Atlan- 
tic States  should  have,  and  the  number  which  each  new 
State  will  have." 

The  subject  was  then  referred  to  a  Committee  of  five, 
Gouvemeur  Morris  being  Chairman,  which  reported :  *  *  That 
in  the  first  meeting  of  the  Legislature  the  first  branch 
thereof  consist  of  fifty-six  members,  of  which  number 
New  Hampshire  shall  have  2,  Massachusetts  7,  Rhode 
Island  1,  Connecticut  4,  New  York  5,  New  Jersey  3,  Penn- 
sylvania 8,  Delaware  1,  *Maryland  4,  Virginia  9,  North 
Carolina  5,  South  Carolina  5,  Oeorgia  2.  But  as  the  pres- 
ent situation  of  the  States  may  probably  alter  as  well 
in  point  of  wealth  as  in  the  number  of  their  inhabitants, 
that  the  legislature  be  authorized  from  time  to  time  to 
augment  the  number  of  representatives.  And  in  case  any 
of  the  States  shall  hereafter  be  divided,  or  any  two  or 
more  States  united,  or  any  new  States  created  within  the 
limits  of  the  United  States,  the  legislature  shall  possess 
authority  to  regulate  the  number  of  representatives  in 
any  of  the  foregoing  cases,  upon  the  principles  of  their 
wealth  and  number  of  inhabitants."*® 

This  report  was  no  more  satisfactory  to  the  Convention 
than  the  former  one  had  been,  and  after  a  lengthy  de- 
bate the  first  branch  of  it  was  recommitted  to  another 
Committee  of  one  member  from  each  State,  which,  on  the 
following  day   reported:    **That  the   States   at  the   first 
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meeting  of  the  General  Legislature  should  be  represented 
by  sixty-five  members  in  the  following  proportions,  to  wit: 
New  Hampshire  3,  Massachusetts  8,  Rhode  Island  1,  Con- 
necticut 5,  New  York  6,  New  Jersey  4,  Pennsylvania  8, 
Delaware  1,  Maryland  6,  Virginia  10,  North  Carolina  5, 
South  Carolina  5,  Georgia  3."?^ 

This  report  increased  the  total  number  of  representatives 
from  56  to  65. 

Another  long  debate  followed  during  which  Mr.  Madison 
moved  that  the  number  of  representatives  allowed  each 
State  be  doubled,  but  the  motion  was  defeated,  only 
Delaware  and  Virginia  voting  for  it.  The  question  then 
came  up  on  agreeing  to  the  new  apportionment  of  sixty- 
five  members  at  the  first  meeting  of  the  general  legislature, 
and  was  carried  by  the  vote  of  all  the  States  except 
that  of  South  Carolina  and  Georgia,  which  voted  against 
it." 

Shall  be  apportioned  among  the  several  States  which 
may  be  included  within  this  Union. — Every  apportionment 
or  representation  in  Congress  is  based  on  this  clause. 
Paschal  says,  **The  manner  of  making  the  enumeration  is 
confided  to  Congress,  but  the  manner  of  making  the  ap- 
portionment is  not.  The  apportionment  must  be  made  to 
each  of  the  several  States,  the  admission  and  right  to  rep- 
resentation, of  which  Congress  may  determine.  But  the 
apportionment  must  be  based  on  numbers  of  the  Federal 
populations,  and  it  must  be  to  each  one  of  the  several 
States  of  the  Union.  "*^  The  apportionment  is  limited  to 
the  several  States.  There  is  no  authority  in  the  Constitu- 
tion for  granting  a  representative  to  a  territory,  nor  is 
there  any  authority  in  that  instrument  for  allowing  a  ter- 
ritory to  be  represented  by  a  delegate,  but  it  has  been  the 
policy  of  the  government  to  permit  each  territory  to  elect 
a  delegate  to  the  House  of  Representatives.  Such  delegate 
is  given  the  privilege  of  taking  part  in  the  proceedings  of 
the  House,  but  he  is  not  permitted  to  vote  on  any  measure 
coming  before  that  body. 

The  status  of  foreign  territory  acquired  by  the  United 
States  has  been  difficult  to  determine,  and  the  inhabitants 
of  such  territory  have  not  been  permitted  to  elect  dele- 
si  Journal,  315. 
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gates  to  Congress  imtil  such  territory  assumed  the  rela- 
tion of  a  territory  to  the  Union.  Sometimes  such  terri- 
tory was  called  a  district,  such  as  the  District  of  Alaska, 
or  Porto  Rico,  but  whatever  may  have  been  its  name,  it 
was  not  granted  representation  by  a  delegate  until  its 
relations  to  the  United  States  had  practically  made  it  a 
territory. 

Direct  Taxes. — So  far  the  debates  of  the  Convention  on 
this  clause  had  been  confined  to  the  question  of  the  ap- 
portionment of  representation  in  the  House  of  Represent- 
atives. But  now,  by  a  motion  of  Mr.  Qouvemeur  Mor- 
ris, the  element  of  taxation  was  injected  into  it  and  at 
once  became  an  important  factor  in  the  consideration 
of  the  Convention  and  the  forerunner  of  a  subject  so 
troublesome  that  after  more  than  a  century  it  is  not  set- 
tled to  the  satisfaction  of  the  courts  or  the  people  of  the 
country. 

Mr.  Morris  moved  to  add  to  the  clause  empowering  the 
legislature  to  vary  the  representation  according  to  the 
principles  of  wealth  and  number  of  inhabitants:  *'that 
taxation  shall  be  in  proportion  to  representation."**  Sub- 
sequently, he  inserted  the  word  ** direct,''  so  that  his 
motion  read:  ** Provided  always,  that  direct  taxation 
ought  to  be  proportioned  to  representation/'  ^^  This  was 
passed  without  opposition  and  was  the  origin  of  the  Con- 
stitutional expression  ** direct  Taxes."  This  resolution 
caused  an  animated  debate,  which  resulted  in  Mr.  "Wil- 
son offering  an  amendment  to  the  last  clause  adopted  by 
the  Convention  that  representation  ought  to  be  appor- 
tioned according  to  direct  taxation;  and  **in  order  to 
ascertain  the  alterations  in  the  direct  taxation  which  may 
be  required  from  time  to  time  by  the  changes  in  the  rela- 
tive circumstances  of  the  States:  Resolved,  that  a  cen- 
sus be  taken  within  two  years  from  the  first  meeting  of 
the  legislature  of  the  United  States,  and  once  within  the 

term  of  every   years  afterwards,  of  all 

the  inhabitants  of  the  United  States  in  the  manner  and 
according  to  the  ratio  recommended  by  Congress  in  their 
resolution  of  the  18th  day  of  April,  1783,  and  that  the 
legislature  of  the  United  States  shall  proportion  the  direct 
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taxation  accordingly."  Upon  six  years  being  inserted  in 
the  place  of  two,  and  ten  years  being  inserted  in  the 
blank,  Mr.  Wilson's  motion  passed  by  the  following  vote: 
Yea,  Connecticut,  Pennsylvania,  Maryland,  Virginia,  North 
Carolina,  and  Georgia,  6.  Nay,  New  Jersey  and  Dela- 
ware, 2.  Massachusetts  and  South  Carolina  were  divid- 
ed.**  In  this  way  the  system  of  enumeration,  or  a  census, 
was  first  introduced  into  the  clause  and  finally  into  the 
Constitution.  Subsequently  the  Convention  passed  the  fol- 
lowing: **That  in  the  original  formation  of  the  Legisla- 
ture of  the  United  States,  the  first  branch  thereof  shall 
consist  of  sixty-five  members,  of  which  number  New 
Hampshire  shall  send  3;  Massachusetts,  8;  Rhode  Island, 
1;  Connecticut,  5;  New  York,  6;  New  Jersey,  4;  Penn- 
sylvania, 8;  Delaware,  1;  Maryland,  6;  Virginia,  10;  North 
Carolina,  5;  South  Carolina,  5;  Georgia,  3.  But  as  the 
present  situation  of  the  States  may  probably  alter  in  the 
number  of  their  inhabitants,  the  Legislature  of  the  United 
States  shall  be  authorized,  from  time  to  time,  to  appor- 
tion the  number  of  Representatives,  and  in  case  any  of 
the  States  shall  hereafter  be  divided,  or  enlarged  by  ad- 
dition of  territory,  or  any  two  or  more  States  united,  or 
any  new  States  created  within  the  limits  of  the  United 
States,  the  Legislature  of  the  United  States  shall  possess 
authority  to  regulate  the  number  of  Representatives  in 
any  of  the  foregoing  cases,  upon  the  principle  of  their 
number  of  inhabitants,  according  to  the  provisions  here- 
after mentioned:  provided,  always,  that  representation 
ought  to  be  proportioned  according  to  direct  taxation. 
And  in  order  to  ascertain  the  alteration  in  the  direct  tax- 
ation, which  may  be  required  from  time  to  time  by  the 
changes  in  the  relative  circumstances  of  the  States — Re- 
solved, that  a  census  be  taken  within  six  years  from  the 
first  meeting  of  the  Legislature  of  the  United  States,  and 
once  within  the  term  of  every  ten  years  afterwards,  of  all 
the  inhabitants  of  the  United  States,  in  the  manner  and 
according  to  the  ratio  recommended  by  Congress  in  their 
Resolution  of  the  18th  day  of  April,  1783;  and  that  the 
Legislature  of  the  United  States  shall  proportion  the  direct 
taxation  accordingly.  "^"^ 
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The  whole  motion,  together  with  other  important  mat- 
ters relating  thereto,  was  subsequently  referred  to  the 
Committee  of  Detail,  which,  in  its  report  to  the  Conven- 
tion, separated  the  motion  which  had  previously  been 
adopted  as  follows:  **The  House  of  Representatives  shall, 
at  its  first  formation,  and  until  the  number  of  citizens 
and  inhabitants  shall  be  taken  in  the  manner  hereinafter 
described,  consist  of  sixty-five  members,  of  whom  three 
shall  be  chosen  in  New  Hampshire,  eight  in  Massachusetts, 
one  in  Rhode  Island  and  Providence  Plantations,  five  in 
Connecticut,  six  in  New  York,  four  in  New  Jersey,  eight 
in  Pennsylvania,  one  in  Delaware,  six  in  Maryland,  ten  in 
Virginia,  five  in  North  Carolina,  five  in  South  Carolina, 
and  three  in  Georgia."** 

The  report  on  direct  taxation  reads:  '*The  proportions 
of  direct  taxation  shall  be  regulated  by  the  whole  number 
of  white  and  other  free  citizens  and  inhabitants  of  every 
age,  sex  and  condition,  including  those  bound  to  servitude 
for  a  term  of  years,  and  three-fifths  of  all  other  persons 
not  comprehended  in  the  foregoing  description  (except 
Indians  not  paying  taxes),  which  number  shall,  within  six 
years  after  the  first  meeting  of  the  Legislature,  and  within 
the  term  of  every  ten  years  afterwards,  be  taken  in  such 
manner  as  the  said  Legislature  shall  direct."^* 

The  Convention  does  not  seem  to  have  had  at  any  time 
a  clear  understanding  as  to  the  true  meaning  of  the  term 
** Direct  Taxes."  While  the  above  report  of  the  Commit- 
tee of  Detail  was  before  the  Convention,  Mr.  King  asked 
what  was  the  precise  meaning  of  direct  taxation,  but  no 
one  ventured  an  answer.*^ 

The  Committee  on  Style  changed  the  above  provisions 
into  the  clause  found  in  the  Constitution,  and  reported 
the  entire  instrument  back  to  the  Convention.  On  the  day 
on  which  the  Convention  adjourned,  being  the  seventeenth 
of  September,  Mr.  Gorham  arose  and  said,  If  it  was  not 
too  late  he  could  wish,  for  the  purpose  of  lessening  ob- 
jections to  the  Constitution,  that  the  clause  declaring  that 
the  number  of  representatives  shall  not  exceed  one  for 
every  forty  thousand,  which  had  produced  so  much  dis- 
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cnssion/  might  be  yet  reconsidered,  in  order  to  strike  out 
* 'forty  thousand  and  insert  thirty  thousand/'*^  This 
suggestion  was  seconded,  and  when  President  Washington 
arose  for  the  purpose  of  placing  the  motion  before  the 
Convention,  to  the  surprise  of  the  Convention  he  addressed 
it  on  the  subject,  being  the  first  tim<e  he  had  taken  part 
in  the  discussions  during  the  entire  term  the  Convention 
was  in  session.  He  said  that  although  his  situation  had 
hitherto  restrained  him  from  offering  his  sentiments  on 
questions  depending  in  the  House,  and  it  might  be  thought 
ought  now  to  impose  silence  on  him,  yet  he  could  not 
forbear  expressing  his  wish  that  the  alteration  proposed 
might  take  place.  It  was  much  to  be  desired  that  the 
objections  to  the  plan  recommended  might  be  made  as 
few  as  possible.  The  smallness  of  the  proportion  of  rep- 
resentatives had  been  considered  by  many  members  of 
the  Convention  an  insufficient  security  for  the  rights 
and  interests  of  the  people.  He  acknowledged  that  it 
had  always  appeared  to  himself  among  the  exceptional 
parts  of  the  plan;  and  late  as  the  present  moment  was 
for  admitting  amendments  he  thought  this  of  so  much 
consequence  that  it  would  give  him  much  satisfaction 
to  see  it  adopted.''  The  amendment  was  unanimously 
agreed  to,  largely  in  deference  to  the  opinion  of  Washing- 
ton. 

As  an  historical  incident  it  is  both  interesting  and  in- 
structive to  learn  that  the  first  bill  which  Washington 
vetoed  was  one  relating  to  the  apportionment  of  repre- 
sentatives, and  which  he  thought  violated  the  provisions 
of  this  clause  of  the  Constitution.  It  was  during  the  first 
session  of  the  second  Congress  in  1791  that  a  bill  passed 
fixing  the  ratio  at  one  representative  for  each  30,000  popu- 
lation, and  the  inhabitants  of  the  whole  country  were 
divided  by  that  number.  The  result  or  quotient  was  ap- 
portioned among  the  States  at  this  ratio  giving  each  State 
its  number  and  the  remainder  was  apportioned  among  the 
States  which  had  large  numbers  left,  but  not  sufficient  to 
entitle  them  to  an  additional  representative. 

This  course,  the  President  held,  was  not  in  accordance 
with    the    Constitution.      His    objections    were    that    the 
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Constitution  provided  that  representatives  should  be  ap- 
portioned among  the  several  States,  according  to  their 
respective  numbers,  and  that  there  was  no  one  propor- 
tion or  division  which,  when  applied  to  the  respective 
States,  would  yield  the  number  proposed  by  the  bill  which 
Congress  had  passed.  His  second  objection  was  that 
under  the  Constitution  the  number  of  representatives 
should  not  be  in  excess  of  one  for  each  thirty  thousand, 
and  this  restriction  was  to  be  applied  to  the  States 
respectively,  but  the  bill  had  allowed  to  a  number  of 
States  more  than  one  representative  for  each  thirty  thou- 
sand inhabitants.  The  bill  never  became  a  law,  as  two- 
thirds  of  each  House  did  not  vote  to  pass  it  over  the  veto.*' 

When  the  Constitution  was  submitted  to  the  various 
States  for  ratification,  the  provisions  relative  to  direct 
taxes  were  the  occasion  of  extended  debate  in  many  of  the 
Conventions,  but  no  special  or  additional  information 
was  presented  upon  the  question.  Five  States — Massa- 
chusetts, New  York,  New  Hampshire,  Rhode  Island  and 
South  Carolina — recommended  that  the  following  amend- 
ment on  the  subject  be  adopted: 

'*That  Congress  do  not  lay  direct  taxes  but  when  the 
moneys  arising  from  the  impost  and  excise  are  insuffi- 
cient for  the  public  exigencies,  nor  then  until  Congress 
shall  have  first  made  a  requisition  upon  the  States  to 
assess,  levy,  and  pay,  their  respective  proportions  of 
such  requisitions,  agreeably  to  the  census  fixed  in  the 
said  Constitution,  in  such  way  and  maimer  as  the 
legislatures  of  the  States  shall  think  best.'"^ 

Many  eminent  men  expressed  their  views  concerning 
the  subject,  but  no  one  pretended  to  explain  fully  what 
the  expression,  ** Direct  Taxes,"  as  used  in  the  Constitution, 
meant.  Perhaps  no  one  expressed  his  views  more  clearly 
on  the  matter  than  John  Marshall,  who  was  a  member 
of  the  Virginia  Convention,  and  who  said: 

''The  objects  of  direct  taxes  are  well  understood;  they 
are  but  few;  what  are  they?  Lands,  slaves,  stock  of 
all  kinds,  and  a  few  other  articles  of  domestic  property.  "•• 
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Luther  Martin,  in  a  letter  addressed  to  the  legislature 
of  Maryland,  early  in  1788,  used  this  language: 

*'By  the  power  to  lay  and  collect  taxes,  they  may  pro- 
ceed to  direct  taxation  on  every  individual,  either  by  a 
capitation  tax  on  their  heads,  or  an  assessment  on  their 
property.  .  .  .  Many  of  the  members,  and  myself  in 
the  number,  thought  that  States  were  much  better  judges 
of  the  circumstances  of  their  citizens,  and  what  sum 
of  money  could  be  collected  from  them  by  direct  taxation, 
and  of  the  manner  in  which  it  could  be  raised  with  the 
greatest  ease  and  convenience  to  their  citizens,  than  the 
general  government  could;  and  that  the  general  govern- 
ment ought  not  to  have  the  power  of  laying  direct  taxes 
in  any  case  but  in  that  of  the  delinquency  of  a  State."** 

Albert  Gallatin,  though  not  a  member  of  the  Consti- 
tutional or  any  State  Convention,  but  afterwards  Sec- 
retary of  the  Treasury,  in  a  publication  issued  in  1796 
expressed  his  views  in  this  manner  on  the  subject: 

"A  less  vague  expression  than  that  of  'direct'  might 
have  been  used  in  the  Constitution;  as  it  now  stands  it  is 
difficult  to  affix  to  it  any  precise  and  determinate  meaning. 
The  word  in  itself,  does  not  express  a  positive  or  absolute 
qualification,  but  one  relation  of  a  subject  to  another. 
The  Constitution  mentions  only  one  of  the  subjects,  but 
does  not  say  in  relation  to  what  other  subject  taxes 
are  to  be  considered  as  direct.  The  direct  tax  is  that 
which  falls  directly — but  upon  what?  On  the  person 
who  pays  it?  On  the  article  taxed?  On  that  general 
fund  intended  to  be  taxed?  The  Constitution  is  silent 
on  that  head.  Nor  has  the  word  any  general,  special  or 
technical  meaning.  It  is  used,  by  different  writers,  and 
often  by  the  same  writers,  in  different  parts  of  their 
writings,  in  a  variety  of  senses,  according  to  that  view 
of  the  subject  they  were  taking.  The  most  generally 
received  opinion,  however,  is  that  by  direct  taxes  in 
the  Constitution,  those  are  meant  which  are  raised  on 
the  capital  or  revenue  of  the  people.  ...  It  has,  in- 
deed, been  held  by  some  that  direct  taxes  meant  solely 
that  tax  which  is  laid  upon  the  whole  property  or  re- 
venue of  persons,  to  the  exclusion  of  any  tax  which  may 
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be  laid  upon  any  species  of  property  or  revenue.  An 
opinion  equally  unsupported  by  the  vulgar  or  any  appro- 
priate sense  of  the  word  itself,  and  contradictory  to  the 
very  clause  of  the  Constitution,  which  instead  of  admit- 
ting only  one  kind  of  direct  taxes,  expressly  recognizes 
several  species  by  using  the  words  capitation  or  other 
direct  tax,  and  direct  taxes. 

''Should  those  considerations  be  thought  correct,  it 
results  that  all  taxes  laid  upon  property  which  commonly 
afford  a  revenue  to  the  owner  (whether  such  property 
be  in  itself  productive  or  not)  in  proportion  to  its  value, 
are  direct;  a  clause  which  will  include  taxes  upon  lands, 
houses,  stock,  and  labor;  all  of  which,  therefore,  must 
when  laid,  be  apportioned  among  the  States  according 
to  the  rule  prescribed  by  the  Constitution."'^ 

Legislative  History  of  Direct  Taxation  in  the  United 
States. — It  has  been  the  policy  of  the  government  not 
to  levy  direct  taxes  except  in  cases  of  extreme  emergency, 
such  as  usually  grow  out  of  the  exigencies   of  war. 

Prom  the  beginning  of  the  government  until  1861 — a 
period  of  seventy-two  years — Congress  passed  but  five  acts 
for  the  assessment  of  direct  taxes.  The  first  was  in  1798 
in  anticipation  of  war  with  France,  when  two  million 
dollars  was  apportioned  among  the  States  and  assessed 
upon  ** dwelling  houses,  lands  and  slaves.''" 

The  second  was  in  1813,'*  when  a  tax  of  three  million 
dollars  was  laid  and  apportioned  among  the  States 
respectively,  reference  in  the  act  being  had  to  a  prior 
act  of  July  22  of  the  same  year,  which  provided  that 
when  a  direct  tax  should  be  laid  the  same  should  be 
assessed  and  laid  ''on  the  value  of  all  lands,  lots  of 
grounds,  with  their  improvements,  dwelling  houses,  and 
slaves." 

The  third  was  in  1815,*®  when  a  tax  of  six  million 
dollars  was  laid  and  apportioned  among  the  States, 
on  ''all  lands,  lots  of  grounds,  with  their  improvements, 
dwelling  houses  and  slaves."    This  and  the  act  of  1813 

87  Writings  of  Albert  Gallatin,  Vol.  3,  75,  76. 
«8  1  U.  S.  Stat,  at  Large,  597. 
39  3  U.  S.  Stat,  at  Large,  53. 
«o  3  U.  S.  Stat,  at  Large,  164. 
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^ew  out  of  the  war  of  1812.  In  1816  the  amount  was 
fixed  at  three  millions**  of  dollars. 

In  1861**  Congress  passed  an  act  for  raising  twenty 
millions  of  dollars,  which  was  apportioned  among  the 
States  and  levied  wholly  on  real  estate,  and  the  same 
act  levied  taxes  on  income,  from  property  or  profession, 
trade  or  vocation;  and  this  was  followed  by  various 
other  acts  levying  taxes  through  a  number  of  years,  all 
of  which  were  passed  as  a  result  of  the  "War  of  the 
Rebellion,  and  in  the  language  of  Mr.  Justice  Miller  in 
Bailroad  Company  v.  Collector,**  were  **part  of  the  sys- 
tem of  taxing  incomes,  earnings  and  profits  adopted 
during  the  late  war,  and  abandoned  as  soon  after  that 
war  was  ended  as  could  be  done  safely." 

The  first  act  of  Congress,  which  gave  rise  to  the  ques- 
tion, what  was  a  direct  tax,  was  passed  in  1794,  five  years 
after  the  establishment  of  the  government.  It  provided 
that  there  ''shall  be  levied,  collected  and  paid  upon  all 
carriages  for  the  conveyance  of  persons,  which  shall  be 
kept  by  or  for  any  person  for  his  or  her  own  use,  or  to 
be  let  out  to  hire  or  for  the  conveyance  of  passengers, 
the  several  duties  and  rates  following,"  The  measure 
does  not  seem  to  have  been  debated  while  it  was  pending 
in  the  Senate,  and  was  not  debated  at  length  in  the  House. 

Mr.  Sedgwick,  when  the  bill  was  under  discussion  in 
the  House  said  that  to  obviate  certain  mischiefs  the 
Constitution  had  provided  that  capitation  or  other  direct 
taxes  should  be  apportioned  according  to  the.  ratio  pre- 
scribed in  it.  If  then  the  legislature  be  authorized  to 
impose  a  tax  on  every  subject  of  revenue  (and  surely 
pleasure  carriages,  as  other  objects  of  luxury,  and,  in 
general,  owned  by  those  to  whom  contributions  would 
not  be  inconvenient,  were  fair  and  proper  subject  of 
taxation)  and  a  tax  on  them  could  not  be  apportioned 
by  the  constitutional  ratio,  it  would  follow  irresistibly 
that  such  a  tax,  in  this  sense  of  the  Constitution,  is  not 
''direct." 

On  this  idea  he  enlarged  his  reasoning,  and  showed 
that  such  a  tax  was  incapable  of  apportionment.    So  far 

41  3  U.  S.  Stat,  at  Large,  265. 
«s  12  U.  S.  Stat,  at  Large,  294. 
«  100  U.  8.,  695-598 

12 


178  CONSTITUTIOK     OF     IHS     UNITED     STATES. 

as  he  had  been  able  to  form  an  opinion,  there  had  been 
a  general  concurrence  in  a  belief  that  the  ultimate  sources 
of  public  contributions  were  labor  and  the  subjects  and 
effects  of  labor.  That  taxes  being  permanent,  had  a  tend- 
ency to  equalize  and  diffuse  themselves  through  a  com- 
munity. According  to  these  opinions,  a  capitation  tax 
and  taxes  on  land  and  on  property  and  income  generally, 
were  direct  charges  as  well  in  the  immediate  as  in  the 
ultimate  sources  of  contribution.  He  had  considered  those, 
and  those  only,  as  direct  taxes  in  their  operation  and 
effects.  On  the  other  hand,  a  tax  imposed  on  a  specific 
article  of  personal  property,  and  particularly  if  objects 
of  luxury,  as  in  the  case  under  consideration,  he  had  never 
supposed  had  been  considered  a  direct  tax,  within  the 
meaning  of  the  Constitution.  The  exaction  was  indeed 
directly  of  the  owner,  but,  by  the  equalizing  operation, 
of  which  all  taxes  more  or  less  partook,  it  created  an 
indirect  charge  on  others  beside  the  owners.  He  said 
it  would  astonish  the  people  of  America  to  be  informed 
that  they  bad  made  a  Constitution  by  which  pleasure 
carriages  and  other  objects  of  luxury  were  excepted  from 
contributing  to  the  public  exigencies,  which  was  un- 
doubtedly the  case  if  the  reasoning  of  gentlemen  who 
opposed  the  resolution  was  well  founded.  If  the  im- 
position of  a  duty  on  pleasure  carriages  was  a  direct 
tax,  it  must  then  be  apportioned,  but  as  several  of  the 
States  had  few  or  no  carriages,  no  such  apportionment 
could  be  made  and  the  duty  of  course  could  not  be  im- 
posed.** 

Mr.  Dexter  said  a  question  had  arisen  as  to  the  mean- 
ing of  the  words  ''direct  taxes"  in  the  Constitution.  Be- 
fore a  determination  be  had  for  or  against  them,  it  ought 
to  be  known  what  is  the  true  meaning  of  this  phrase. 
His  colleague  (Mr.  Sedgwick)  had  stated  the  meaning 
of  direct  taxes  to  be  a  capitation  tax,  or  a  general  tax 
on  all  the  taxable  property  of  the  citizens;  and  that  a 
gentleman  from  Virginia  (Mr.  Nicholas)  thought  the  mean- 
ing was  that  all  taxes  are  direct  which  are  paid  by  the 
citizen  without  being  recompensed  by  the  consumer;  but 
that,  where  the  tax  was  only  advanced  and  repaid  by 

*4  let  Sess.  Third  Cong.,  644,  646,  1793-1796. 
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the  consmner,  the  tax  was  indirectw  He  thought  that 
both  opinions  were  jost^  and  not  inconsistent,  though  the 
gentlemen  had  differed  about  them.  He  thought  that  a 
general  tax  on  all  taxable  property  was  a  direct  tax, 
because  it  was  paid  without  being  recompensed  by  the 
consumer.** 

At  a  later  period  in  the  discussion  Mr.  Madison  said 
he  objected  to  this  tax  on  carriages  as  an  unconstitutional 
tax;  and  as  an  unconstitutional  measure^  he  would  vote 
against  it.** 

Mr.  Ames  said  that  it  was  not  to  be  wondered  at  if 
he,  coming  from  so  different  a  part  of  the  country,  should 
have  a  different  idea  of  this  tax  from  the  gentleman 
who  spoke  last  (meaning  Mr.  Madison).  In  Massachusetts 
this  tax  had  been  long  known,  and  there  it  was  called 
an  excise.  It  was  dif&cult  to  define  whether  a  tax  is 
direct  or  not.  He  had  satified  himself  that  this  was  not 
BO.  The  duty  falls  not  on  the  possession  but  the  use. 
Mr.  Madison  had  said  that  the  introduction  of  this  tax 
would  break  down  one  of  the  safeguards  of  the  Constitu- 
tion, but  he  saw  very  little  danger  to  the  Constitution 
from  it." 

It  was  asserted  by  some  members  that  the  tax  imposed 
by  the  bill  was  a  direct  tax,  but  as  it  had  not  been  ap- 
portioned among  the  sereral  States,  it  was  unconstitu- 
tional. 

Judicial  Ooiurtnictioiis. — ^The  question  what  is  a  Direct 
Tax,  first  came  before  the  Supreme  Court  of  the  United 
States  in  1796  in  the  case  of  Hylton  v.  The  United 
States.** 

It  was  claimed  that  a  tax  imposed  by  an  act  of  Con- 
gress upon  carriages  kept  only  for  pleasure  and  not  for 
profit  was  a  direct  tax,  but  as  it  had  not  been  appor- 
tioned among  the  several  States,  it  was  unconstitutional. 
Each  of  the  judges  who  heard  the  case  delivered  an 
opinion.  The  decision  coming  so  early  in  the  history 
of  the  country  has  always   been  regarded  as  very  im- 

«B  1st  Sees.  Third  Cong.,  646,  1799-1796. 

*«  iBt  Sess.  Third  Cong.,  730,  1793-1795. 
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portant  and  I  have  therefore  quoted  from  it  with  liber- 
ality. 

Justice  Chase  said  (p.  174) :  **I  consider  the  Constitu- 
tion to  stand  in  this  manner, — a  general  power  is  given 
Congress  to  lay  and  collect  taxes  of  every  kind  or  nature 
without  any  restraint  except  only  on  exports;  but  two 
rules  are  prescribed  for  their  government,  namely  uni- 
formity and  apportionment;  three  kinds  of  taxes,  to 
wit,  duties,  imposts  and  excises  by  the  first  rule,  and 
capitation  or  other  direct  taxes  by  the  second  rule.  .  . 
.  The  Constitution  evidently  contemplated  no  taxes 
as  direct  taxes,  but  only  such  as  Congress  could  lay  in 
proportion  to  the  census.  The  rule  of  apportionment  is 
only  to  be  adopted  in  such  cases  where  it  can  reason- 
ably apply;  and  the  subject  taxed  must  ever  determine 
the  application  of  the  rule.  If  it  is  proposed  to  tax 
any  specific  article  by  the  rule  of  apportionment,  and  it 
would  evidently  create  great  inequality  and  injustice, 
it  is  unreasonable  to  say  that  the  Constitution  intended 
such  tax  should  be  laid  by  that  rule.  It  appears  to  me 
that  a  tax  on  carriages  can  not  be  laid  by  the  rule  of 
apportionment,  without  very  great  inequality  and  in- 
justice. For  example,  suppose  two  States,  equal  in  census, 
to  pay  eighty  thousand  dollars  each,  by  a  tax  on  carriages 
of  eight  dollars  on  every  carriage,  and  in  one  State  there 
are  one  hundred  carriages,  and  in  the  other  one  thousand. 
The  owners  of  carriages  in  one  State  would  pay  ten  times 
the  tax  of  owners  in  the  other.  A,  in  one  State,  would 
pay  for  his  carriage,  eight  dollars,  but  B  in  the  other 
State  would  pay  for  his  carriage  eighty  dollars.  .  .  . 
I  am  inclined  to  think  (p.  175),  but  of  this  I  do  not  give 
a  judicial  opinion,  that  the  direct  taxes  contemplated  by 
the  Constitution,  are  only  two,  to  wit,  a  capitation,  or 
poll  tax,  simply,  without  regard  to  property,  profession, 
or  any  other  circumstance;  and  a  tax  on  land.  I  doubt 
whether  a  tax,  by  a  general  assessment  of  personal  prop- 
erty, within  the  United  States,  is  included  within  the 
term  direct  tax." 

Paterson,  J.,  said  (p.  176):  **The  question  is,  whether 
a  tax  upon  carriages  be  a  direct  tax?  If  it  be  a  direct 
tax  it  is  unconstitutional  because  it  has  been  laid  pur- 
suant  to   the   rule   of   uniformity,    and   not   to   the   rule 
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of  apportionment.  In  behalf  of.  the  plaintiff  in  error 
it  has  been  urged,  that  a  tax  on  carriages  does  not 
come  within  the  description  of  a  duty,  impost  or  excise, 
and  therefore  is  a  direct  tax.  It  has,  on  the  other 
handy  been  contended  that  as  a  tax  on  carriages  is  not 
a  direct  tax,  it  must  fall  within  one  of  the  classifica- 
tions just  enumerated,  and  particularly  must  be  a  duty 
or  excise.  The  argument  on  both  sides  turns  in  a  circle; 
it  is  not  a  duty,  impost  or  excise,  and  therefore  must  be 
a  direct  tax;  it  is  not  a  tax,  and  therefore  must  be  a 
duty  or  excise.  What  is  the  natural  and  common  or 
technical  and  appropriate  meaning  of  the  words,  duty  and 
excise,  it  is  not  easy  to  ascertain.  They  present  no 
clear  and  precise  idea  to  the  mind  (p.  177).  .  .  . 
What  are  direct  taxes  within  the  meaning  of  the  Consti- 
tution? The  Constitution  declares,  that  a  capitation  tax 
is  a  direct  tax;  and  both  in  theory  and  practice  a  tax 
on.  land  is  deemed  to  be  a  direct  tax.  In  this  way,  the 
terms  direct  taxes,  and  capitation  and  other  direct  tax, 
are  satisfied. 

*'It  is  not  necessary  to  determine,  whether  a  tax  on  the 
product  of  land  be  a  direct  or  indirect  tax.  Perhaps,  the 
immediate  product  of  land,  in  its  original  and  crude 
state,  ought  to  be  considered  as  the  land  itself;  it  makes 
part  of  it;  or  else  the  provision  made  against  taxing 
exports  would  be  easily  eluded.  Land,  independently  of 
its  produce,  is  of  no  value.  When  the  produce  is  con- 
verted into  a  manufacture,  it  assumes  a  new  shape;  its 
nature  is  altered;  its  original  state  is  changed;  it  becomes 
quite  another  subject,  and  will  be  differently  considered. 
Whether  direct  taxes,  in  the  sense  of  the  Constitution, 
comprehend  any  other  tax  than  a  capitation  tax,  and  tax 
on  land,  is  a  questionable  point.     .     .     . 

**I  never  entertained  a  doubt  (p.  177)  that  the  prin- 
cipal, I  will  not  say,  the  only  objects,  that  the  framers 
of  the  Constitution  contemplated  as  falling  within  the  rule 
of  apportionment,  were  a  capitation  tax  and  a  tax  on  land. 
Local  considerations,  and  the  particular  circumstances, 
and  relative  situation  of  the  States  naturally  lead  to  this 
view  of  the  subject.  The  provision  was  made  in  favor  of 
the  Southern  States.  They  possessed  a  large  number  of 
slaves;  they  had  extensive  tracts  of  territory,  thinly  set- 
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tied,  and  not  very  productive.  A  majority  of  the  States 
had  but  few  slaves,  and  several  of  them  a  limited  terri- 
tory, well  settled,  and  in  a  high  state  of  cultivation.  The 
Southern  States,  if  no  provision  had  been  introduced  in 
the  Constitution,  would  have  been  wholly  at  the  mercy 
of  the  other  States.  Congress  in  such  case,  might  tax 
slaves,  at  discretion  or  arbitrarily,  and  land  in. every  part 
of  the  Union  after  the  same  rate  or  measure;  so  much  a 
head  in  the  first  instance,  and  so  much  an  acre  in  the 
second.  To  guard  them  against  imposition  in  these  par- 
ticulars, was  the  reason  of  introducing  the  clause  in  the 
Constitution,  which  directs  that  representatives  and  direct 
taxes  shall  be  apportioned  among  the  States  according  to 
their  respective  numbers." 

Iredell,  Justice,  said  (p.  183) :  '^ Perhaps  a  direct  tax 
in  the  sense  of  the  Constitution,  can  mean  nothing  but 
a  tax  on  something  inseparably  annexed  to  the  soil;  some- 
thing capable  of  apportionment  under  aU  such  circum- 
stances. 

''A  land  or  a  poll  tax  may  be  considered  of  this  de- 
scription. 

''The  latter  is  to  be  considered  so  particularly,  under 
the  present  Constitution,  on  account  of  the  slaves  in  the 
Southern  States,  who  give  a  ratio  in  ^the  representation  in 
the  proportion  of  three  to  five. 

''Either  of  these  is  capable  of  apportionment. 

"In  regard  to  other  articles,  there  may  possibly  be  con- 
siderable doubt. 

"It  is  sufficient,  on  the  present  occasion,  for  the  court 
to  be  satisfied  that  this  it  not  a  direct  tax  contemplated 
by  the  Constitution,  in  order  to  afSrm  the  present  judg- 
ment; since,  if  it  can  not  be  apportioned,  it  must  neces- 
sarily be  uniform. 

"I  am  clearly  of  opinion,  this  is  not  a  direct  tax  in 
the  sense  of  the  Constitution,  and,  therefore,  that  the 
judgment  ought  to  be  affirmed." 

Wilson,  Justice,  said  (page  183):  "My  sentiments  in 
favor  of  the  constitutionality  of  the  tax  in  question  have 
not  been  changed  since  the  case  was  argued  in  the  Cir* 
cuit  Court.""* 

48a  The  members  of  the  court  who  heard  this  case  had  either 
been  members  of  the  Constitutional  Ck)nYention,  or  some  of  the  State 
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The  question  seems  to  have  rested  after  this  decision 
till  the  period  of  the  Civil  War,  three  quarters  of  a  cen- 
tury later,  when  several  cases  arose  which  went  to  the 
Supreme  Court,  in  which  the  subject  was  considered. 

The  first  of  these  was  Pac.  Ins.  Co.  v.  Soule,**  decided 
in  1868,  when  the  question  was  whether  the  plaintiff, 
which  had  made  returns  upon  the  amounts  insured  and 
renewed  by  it,  and  upon  its  premiums  and  assessments, 
and  also  upon  its  dividends,  undistributed  sums  and  in- 
come, in  pursuance  of  an  act  of  Congress,  could  recover 
the  amount  so  paid,  upon  the  ground  that  the  payment 
was  a  direct  tax  but  had  not  been  apportioned  to  the 
States,  as  required  by  the  Constitution. 

Mr.  Justice  Swayne,  delivering  the  opinion  of  the  Court, 
used  this  language,  (**pp.  444,  446) :  '*The  national  (Jov- 
emmenty  though  supreme  within  its  own  sphere,  is  one  of 
limited  jurisdiction  and  specific  functions.  It  has  no  fac- 
ulties but  such  as  the  Constitution  has  given  it,  either  ex- 
pressly or  incidentally,  by  necessary  intendment. 

''TVTienever  any  act  done  under  its  authority  is  chal- 
lenged, the  proper  sanction  must  be  found  in  its  charter, 
or  the  act  is  ultra  vires  and  void.  This  test  must  be 
applied  in  the  examination  of  the  question  before  us. 
If  the  tax  to  which  it  refers,  is  a  ^direct  tax,'  it  is  dear 
that  it  has  not  been  laid  in  conformity  to  the  require- 
ments   of    the    Constitution.      It    is    therefore    necessary 

Conyentions  which  ratified  the  Constitation,  and  some  of  them  had  been 
in  both  oonventions.  The  following  note  is  in  part  from  a  scholarly 
article  in  The  Harvard  Law  Review  for  February,  1907,  page  282,  by 
Hon.  E.  B.  Whitney,  an  Assistant  Attorney  General  of  the  United 
States,  who  argued  the  last  cases  on  this  subject  in  the  Supreme  Ck>urt: 
"Ellsworth,  G.  J.,  took  no  part  in  the  decision.  He  had  been  a  member 
of  the  convention  of  1787,  and  of  the  Connecticut  Convention,  and  also 
a  member  of  the  Committee  of  Detail.  Wilson,  J.,  was  one  of  the 
leading  members  of  the  Convention  of  1787,  and  of  the  Pennsylvania 
Convention,  and  had  also  been  a  member  of  the  Committee  of  Detail. 
Paterson,  J.,  had  been  in  the  Convention  of  1787,  and  submitted 
a  plan  for  a  Constitution.  Chase,  J.,  was  one  of  the  leading  members 
of  the  Maryland  Convention  which  ratified  the  Constitution.  Iredell, 
J.,  had  been  a  member  of  the  North  Carolina  Convention,  which  adopted 
the  Constitution.  Both  Ingersoll  and  Hamilton,  counsel  in  the  case,  had 
been  members  of  the  Constitutional  Convention." 
"7  Wall.,  433. 
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to  ascertain  to  which  of  the  categories  this  tax  belongs. 
What  are  direct  taxes  was  elaborately  argued  and  con- 
sidered by  this  Court  in  Hylton  v.  United  States^  and  it 
was  unanimously  held,  by  the  four  Justices  who  heard 
the  argument,  that  a  tax  upon  carriages,  kept  by  the 
owner  for  his  own  use,  was  not  a  direct  tax,  .  .  .  The 
taxing  power  is  given  in  the  most  comprehensive  terms. 
The  only  limitations  imposed  are:  That  direct  taxes,  in- 
cluding the  capitation  tax,  shall  be  apportioned;  that 
duties,  imposts,  and  excises  shall  be  uniform;  that  no 
duty  shall  be  imposed  upon  articles  exported  from  any 
State.  With  these  exceptions,  the  exercise  of  the  power 
is  in  all  respects  unfettered.  If  a  tax  upon  carriages  kept 
for  his  own  use  by  the  owner,  is  not  a  direct  tax,  we 
Can  see  no  ground  upon  which  a  tax  upon  the  business 
of  an  insurance  company  can  be  held  to  belong  to  that 
class  of  revenue  charges.  The  consequences  which  would 
follow  the  apportionment  of  the  tax  in  question  anu)ng 
the  States  and  Territories  of  the  Union  in  the  manner 
prescribed  by  the  Constitution,  must  not  be  overlooked. 
They  are  very  obvious.  Where  such  corporations  are 
numerous  and  rich,  it  might  be  light;  where  none  exist, 
it  could  not  be  collected;  where  they  are  few  and  poor, 
it  would  fall  upon  them  with  such  weight  as  to  involve 
annihilation.  It  can  not  be  supposed  that  the  framers 
of  the  Constitution  intended  that  any  tax  should  be 
apportioned  the  collection  of  which  on  that  principle 
would  be  attended  with  such  results. 

'*The  consequences  are  fatal  to  the  proposition.  To  the 
question  under  consideration  it '  must  be  answered,  that 
the  'tax  to  which  it  relates  is  not  a  direct  tax,  but  a 
duty  or  excise;  that  it  was  obligatory  on  the  plaintiff 
to  pay  it." 

The  next  year  the  Court  decided  the  important  case 
of  Veazie  Bank  v.  Fenno,'®  which  involved  the  constitu- 
tionality of  the  Act  of  Congress  which  required  National 
Banks,  State  banks,  or  State  banking  associations,  to  pay 
a  tax  of  ten  per  centum  on  the  amount  of  notes  of  any 
individual  State  bank,  or  State  banking  associations,  used 
lor  circulation  and  paid  out  after  August  1st,  1866. 

Chief  Justice  Chase,  in  delivering  the   opinion  of  the 
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Court  said  on  p.  541:  ''Direct  taxes  must  be  laid  and  col- 
lected by  the  rule  of  apportionment;  duties,  imposts  and 
excises  must  be  laid  and  collected  under  the  rule  of  uni- 
formity. Much  diversity  of  opinion  has  always  prevailed 
upon  the  question,  what  are  direct  taxes  Y  Attempts  to 
answer  it  by  reference  to  the  definition  of  political  econo- 
mists have  been  frequently  made,  but  without  satisfactory 
results.  The  enumeration  of  the  different  kinds  of  taxes 
which  Congress  was  authorized  to  impose  was  probably 
made  with  very  little  reference  to  their  speculations.  The 
great  work  of  Adam  Smith,  the  first  comprehensive  treat- 
ise on  political  economy  in  the  English  language,  had 
then  been  recently  published;  but  in  this  work,  though 
there  are  passages  which  refer  to  the  characteristic  dif- 
ferences between  direct  and  indirect  taxation,  there  is 
nothing  which  affords  any  valuable  light  on  the  use  of 
the  words  'direct  taxes'  in  the  Constitution.  We  are 
obliged  therefore,  to  resort  to  historical  evidence  and 
to  seek  the  meaning  of  the  words  in  the  use  and  in  the 
opinion  of  those  whose  relations  to  the  government,  and 
means  and  knowledge,  warranted  them  in  speaking  with 
authority.  And,  considered  in  this  light,  the  meaning 
and  application  of  the  rule,  as  to  direct  taxes,  appears 
to  us  quite  clear.  It  is,  as  we  think,  distinctly  shown 
in  every  act  of  Congress  on  the  subject.  In  each  of 
these  acts,  a  gross  sum  was  laid  upon  the  United  States, 
and  the  total  amount  was  apportioned  to  the  several 
States,  according  to  their  respective  numbers  of  inhabit- 
ants as  ascertained  by  the  last  preceding  census.  Having 
been  apportioned,  provision  was  made  for  the  imposition 
of  the  tax  upon  the  subjects  specified  in  the  act,  fixing 
its  total  sum.  ....  A  review  (p.  543)  of  these  acts 
shows  that  personal  property,  contracts,  occupations  and 
the  like  have  never  been  regarded  by  Congress  as  prop- 
er subjects  of  direct  tax.  It  has  been  supposed  that 
slaves  must  be  considered  as  an  exception  to  this  obser- 
vation, but  the  exception  is  rather  apparent  than  real. 
As  persons,  slaves  were  proper  subjects  of  a  capitation 
tax,  which  is  described  in  the  Constitution  as  a  direct 
tax;  as  property  they  were,  by  the  laws  of  some,  if 
not  most  of  the  States,  classed  as  real  property,  de- 
scendible to  heirs.     Under  the  first  view  they  would  be 


186  CONSTITUTIOK     OF     THE     UNITED     STATES. 

subject  to  the  tax  of  1798,  as  a  capitation  tax;  under 
the  latter,  they  would  be  subject  to  the  taxation  of  the 
other  years  at  realty.  That  the  latter  view  was  that 
taken  by  the  framers  of  the  acts  after  1798  becomes 
highly  probable,  when  it  is  considered  that  in  the  States 
where  slaves  were  held,  much  of  the  value  which  would 
otherwise  have  attached  to  land  passed  into  the  slave. 
If,  indeed,  the  land  only  had  been  valued  without  slaves, 
the  land  would  have  been  subject  to  much  heavier  pro- 
portional imposition  in  those  States  than  in  States  where 
there  were  no  slaves;  for  the  proportion  of  tax  imposed 
on  each  State  was  determined  by  population,  without 
reference  to  the  subjects  on  which  it  was  to  be  assessed. 
The  fact,  then,  that  slaves  were  valued,  under  the  acts 
referred  to,  far  from  showing,  as  some  have  supposed, 
that  Congress  regarded  personal  property  as  a  proper  ob- 
ject of  direct  taxation  under  the  Constitution,  shows  on- 
ly that  Congress  after  1798  regarded  slaves,  for  the  pur- 
pose of  taxation,  as  realty.  It  may  be  rightly  afSmved, 
therefore,  that  in  the  practical  construction  of  the  Consti- 
tution by  Congress,  direct  taxes  have  been  limited  to  taxes 
on  land  and  appurtenances,  and  taxes  on  polls,  or  capi- 
tation taxes." 

In  Scholey  v.  Rew,'^  decided  in  1874,  it  was  held  that 
the  succession  tax,  which  the  Acts  of  Congress  of  June 
30,  1864,  and  July  13,  1866,  placed  upon  devolution  of 
title  to  real  estate,  was  not  a  ** direct  tax,"  but  an  ** im- 
post or  excise."  Mr.  Justice  Clifford  used  this  language 
(p.  347) :  ^'Indirect  taxes,  such  as  duties  of  imposts  and 
excises,  and  every  other  description  of  the  same,  must 
be  uniform,  and  direct  taxes  must  be  laid  in  proportion 
to  the  census  or  enumeration  as  remodeled  in  the  Four- 
teenth Amendment.  Taxes  on  lands,  houses,  and  other 
permanent  real  estate  have  always  been  deemed  to  be  di- 
rect taxes,  and  capitation  taxes,  by  the  express  words  of 
the  Constitution,  are  within  the  same  category,  but  it 
never  has  been  decided  that  any  other  legal  exactions  for 
the  support  of  the  Federal  Government  fall  within  the 
condition  that  unless  laid  in  proportion  to  numbers  that 
the  assessment  is  invalid. 

''Whether  direct  taxes  in  the  sense  of*  the  Constitution 
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comprehend  any  other  than  a  capitation  tax  and  a  tax 
on  land  is  a  question  not  absolutely  decided,  nor  is  it 
necessary  to  determine  it  in  the  present  case,  as  it  is  ex- 
pressly decided  that  the  term  does  not  include  the  tax 
on  income, '  which  can  not  be  distinguished  in  principle 
from  a  succession  tax,  such  as  the  one  involved  in  the  pre- 
sent controversy." 

In  the  important  case  of  Springer  v.  United  States," 
Mr.  Justice  Swayne  said,  (p.  592) :  **The  central  and  con- 
trolling question  in  this  case  is  whether  the  tax  which 
was  levied  on  the  income,  gains,  and  profits  of  the  plain- 
tiff by  virtue  of  the  Acts  of  Congress,  is  a  direct  tax/' 

After  examining  the  subject  from  a  historical  stand- 
point, and  reviewing  congressional  legislation  concerning 
it,  the  opinion  states,  (p.  599) :  ''It  will  thus  be  seen  that 
whenever  the  government  has  imposed  a  tax  which  it 
recognized  as  a  direct  tax,  it  has  never  been  applied  to 
any  objects  but  real  estate  and  slaves.  The  latter  applica- 
tion may  be  accounted  for  upon  two  grounds :  first,  in  some 
States  slaves  were  regarded  as  real  estate;  and  second, 
such  an  extension  of  the  tax  lessened  the  burden  upon  the 
real  estate  where  slavery  existed,  while  the  result  to  the 
national  treasury  was  the  same,  whether  the  slaves  were 
omitted  or  included.  The  wishes  of  the  South  were  there- 
fore allowed  to  prevail.  We  are  not  aware  that  the  ques- 
tion of  the  validity  of  such  a  tax  was  ever  presented  for 
adjudication.  Slavery  having  passed  away,  it  can  not  here- 
after arise.  It  does  not  appear  that  any  tax  like  the  one 
here  in  question  was  ever  regarded  or  treated  by  Congress 
as  a  direct  tax.  This  uniform,  practical  construction  of 
the  Constitution  touching  so  important  a  point,  through 
so  long  a  period,  by  the  legislative  and  executive  depart- 
ments of  the  government,  though  not  conclusive,  is  a  con- 
sideration of  great  weight.*^ 

After  reviewing  all  the  cases  which  he  thought  bore 
upon  this  question,  he  continues,  (p.  602) :  "All  these 
cases  are  undistinguishable  in  principle  from  the  case  now 
before  us,  and  they  are  decisive  against  the  plaintiff  in 
.  error.  The  question,  what  is  a  direct  tax,  is  one  exclu- 
sively in  American  jurisprudence.  The  text-writers  of  the 
country   are    in    entire    accord    upon   this    subject.      Mr. 
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Justice  Story  says  all  taxes  are  usually  divided  into 
two  classes,  those  which  are  direct,  and  those  which  are  in- 
direct, and  that  'under  the  former  denomination  are  in- 
cluded taxes  on  land  or  real  property,'  and  under  the  lat- 
ter, taxes  on  consumption." 

Chancellor  Kent,  speaking  of  the  case  of  Hylton  v. 
United  States,  says:  **The  better  opinion  seemed  to  be 
that  the  direct  taxes  contemplated  by  the  Constitution 
were  only  two,  namely,  a  capitation  or  poll  tax,  and  a  tax 
on  land.  We  are  not  aware  that  any  writer  since  Hylton 
Y.  United  States  was  decided,  has  expressed  a  view  of  the 
subject  diflferent  from  that  of  these  authors.  Our  conclu- 
sions are,  that  direct  taxes,  within  the  meaning  of  the  Con- 
stitution, are  only  capitation  taxes,  as  expressed  in  that 
instrument,  and  taxes  on  real  estate." 

All  the  cases,  from  Hylton  v.  United  States,  including 
the  case  last  mentioned  had  held  that  a  direct  tax  was 
limited  to  a  tax  on  land  and  a  capitation  tax,  and  there 
can  be  little  doubt  that  this  was  regarded  as  the  correct 
construction  of  the  constitutional  provision  concerning  di- 
rect taxes. 

So  the  question  rested  until  1894,  when  Congress  passed 
an  act'  providing,  among  other  things,  that  ''There  shall 
be  assessed,  levied,  collected  and  paid  annually  from  the 
gains,  profits,  and  incomes  received  in  the  preceding  cal- 
endar year  by  every  citizen  of  the  United  States,  whether 
residing  at  home  or  abroad,  and  every  person  residing 
therein,  whether  said  gains,  profits,  or  income  be  derived 
from  any  kind  of  property,  rents,  interest,  dividends  or 
salaries,  or  from  any  profession,  trade,  employment  or  vo- 
cation carried  on  in  the  United  States  or  elsewhere,  or 
from  any  other  source  whatever,  a  tax  of  two  percentum 
on  the  amount  so  derived  over  and  above  four  thousand 
dollars."  The  bill  became  a  law  without  the  signature  of 
the  President. 

The  constitutionality  of  this  act  was  attacked  in  the 
Circuit  Court  of  the  United  States  in  the  case  of  Pollock 
V.  Farmers'  Loan  &  Trust  Company,  upon  the  ground, 
among  others,  that  the  tax  imposed  by  it  was  a  direct 
tax,  but  was  not  apportioned  among  the  several  States 
as  required  by  the  Constitution,  and  that  it  was  unconsti- 
tutional because  it  imposed  a  tax  on  incomes  which  were 
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not  taxable  under  the  Constitution,  and  also  because  it 
taxed  incomes  from  the  bonds  and  stocks  of  the  States 
constituting  the  United  States,  and  from  the  counties  and 
cities  therein,  said  bonds  and  stocks  not  being  subject  to 
a  tax  imposed  by  Congress.  The  case  went  to  the  Supreme 
Court  where  it  was  considered  by  the  Chief  Justice  and 
seven  of  the  Associate  Justices. 

The  opinion  of  the  majority  of  the  Courf**  was  delivered 
by   Chief  Justice  Puller,  in  which  he  said    (on  p.  573) : 

1.  That  the  distinction  between  direct  and  indirect  tax- 
ation was  well  understood  by  the  framers  of  the  Constitu- 
tion and  those  who  adopted  it. 

2.  That  under  the  State  systems  of  taxation  all  taxes 
on  real  estate,  or  personal  property,  or  the  rents  or  in- 
come thereof,  were  regarded  as  direct  taxes. 

3.  That  the  rules  of  apportionment  and  of  uniform- 
ity were  adopted  in  view  of  that  distinction  ^ and  those 
systems. 

4.  That  whether  the  tax  on  carriages  was  direct  or  in- 
direct was  disputed,  but  the  tax  was  sustained  as  a  tax 
on  the  use  and  an  excise. 

5.  That  the  original  expectation  was  that  the  power  of 
direct  taxation  would  be  exercised  only  in  extraordinary 
exigencies,  and  down  to  August  15,  1894,  this  expectation 
has  been  realized.  The  act  of  that  date  was  passed  in 
a  time  of  profound  peace,  and  if  we  assume  that  no 
special  exigency  called  for  unusual  legislation,  and  that 
resort  to  this  mode  of  taxation  is  to  become  an  ordinary 
and  usual  means  of  supply,  that  fact  furnishes  an  addi- 
tional reason  for  circumspection  and  care  in  disposing  of 
the  case. 

The  Chief  Justice  then  examined  the  cases  bearing  on 
the  question,  and  after  commenting  upon  them,  concluded, 
(p.  579) :  **It  is  conceded  in  all  these  cases,  from  that 
of  Hylton  to  that  of  Springer,  that  taxes  on  land  are 
direct  taxes,  and  in  none  of  them  is  it  determined  that 
taxes  on  rents  or  income  derived  from  land  are  not  taxes 
on  land.'* 

Again,  (pp.  580-1) :  *'The  requirement  of  the  Consti- 
tution is  that  no  direct  tax  be  laid  otherwise  than  by 
apportionment.      The    prohibition    is    not    against    direct 
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taxes  on  land,  from  whch  the  implication  is  sought  to 
be  drawn  that  indirect  taxes  on  land  would  be  consti- 
tutional, but  it  is  against  all  direct  taxes,  and  it  is  ad- 
mitted that  a  tax  on  real  estate  is  a  direct  tax.  Unless, 
therefore,  a  tax  upon  rents  or  income  issuing  out  of  lands 
is  intrinsically  so  different  from  a  tax  on  the  land  itself 
that  it  belongs  to  a  wholly  different  class  of  taxes,  such 
taxes  must  be  regarded  as  falling  within  the  same  cate- 
gory as  a  tax  on  real  estate  eo  nomines.  The  name  of  the 
tax  is  unimportant.  The  real  question  is,  is  there  any 
basis  upon  which  to  rest  the  contention,  that  real  estate 
belongs  to  one  of  the  two  great  classes  of  taxes,  and 
the  rent  or  income  which  is  the  incident  of  ownership 
belongs  to  the  other?  We  are  unable  to  perceive  any 
grounds  for  the  alleged  distinction.  An  annual  tax  upon 
the  annual  value  or  annual  user  of  real  estate  appears 
to  us  the  same  in  substance  as  an  annual  tax  on  the  real 
estate,  which  would  be  paid  out  of  the  rent  or  income. 
This  law  taxes  the  income  received  from  the  land  and  the 
growth  or  produce  of  the  land. 

**If  it  be  true  that  by  varying  the  form  the  substance 
may  be  changed,  it  is  not  easy  to  see  that  anything  would 
remain  of  the  limitations  of  the  Constitution,  or  of  the 
rule  of  taxation  and  representation,  so  carefully  recog- 
nized and  guarded  in  favor  of  the  citizens  of  each  State. 
But  constitutional  provisions  can  not  be  thus  evaded.  It 
is  the  substance  and  not  the  form  which  controls,  as  has 
indeed  been  established  by  repeated  decisions  of  this 
court."  .  .  .  Again,  (p.  582):  **  Nothing  can  be 
clearer  than  that  what  the  Constitution  intended  to  guard 
against  was  the  exercise  by  the  general  government  of 
the  power  of  directly  taxing  persons  and  property  within 
any  State  through  a  majority  made  up  from  the  other 
States. 

**It  is  true  that  the  effect  of  requiring  direct  taxes 
to  be  apportioned  among  the  States  in  proportion  to  their 
population  is  necessarily  that  the  amount  of  taxes  on  the 
individual  taxpayer  in  a  State  having  the  taxable  subject 
matter  to  a  large  extent  in  proportion  to  its  population 
than  another  State  has,  would  be  less  than  in  such  other 
State,  but  this  inequality  must  be  held  to  have  been 
contemplated,    and    was    manifestly    designed    to    operate 
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to  restrain  the  exercise  of  the  power  of  direct  taxation 
to  extraordinary  emergencies  and  to  prevent  an  attack 
upon  accumulated  property,  by  mere  force  of  numbers. 
.  .  .  But  the  acceptance  of  the  rule  of  apportionment 
was  one  of  the  compromises  which  made  the  adoption 
of  the  Constitution  possible,  and  secured  the  creation  of 
that  dual  form  of  government,  so  elastic  and  so  strong, 
which  has  thus  far  survived  in  unabated  vigor.  If,  by 
calling  a  tax  indirect,  when  it  is  essentially  direct,  the 
rule  of  protection  could  be  frittered  away,  one  of  the 
great  land  marks  defining  the  boundary  between  the 
Nation  and  the  States  of  which  it  is  composed,  would 
have  disappeared,  and  with  it  one  of  the  bulwarks  of  pri- 
vate rights  and  private  property. 

''We  are  of  opinion  that  the  law  in  question,  so  far  as 
it  levies  a  tax  on  the  rents'  or  income  of  real  estate,  is 
in  violation  of  the  Constitution  and  is  invalid." 

On  the  question  of  the  taxation  of  income  derived  from 
municipal  bonds,  the  Chief  Justice  said  (p.  585) :  "We 
think  the  same  want  of  power  to  tax  the  property  of  reve- 
nues of  the  States  or  their  instrumentalities  exists  in 
relation  to  a  tax  on  the  income  from  their  securities, 
and  for  the  same  reason,  and  that  reason  is  given  by 
Chief  Justice  Marshall,  in  Weston  v.  Charleston  (2  Peters 
449,  468),  where  he  said,  'The  right  to  tax  the  contract 
to  any  extent,  when  made,  must  operate  upon  the  power 
to  borrow  before  it  is  exercised,  and  have  a  sensible  in- 
fluence on  the  contract.  The  extent  of  this  influence 
depends  on  the  will  of  a  distinct  government.  To  any 
extent,  however  inconsiderable,  it  is  a  burthen  on  the 
operations  of  government.  It  may  be  carried  to  an 
extent  which  shall  arrest  them  entirely.  .  .  .  The 
tax  on  government  stock  is  thought  by  this  court  to  be  a 
tax  on  the  contract,  a  tax  on  the  power  to  borrow  money 
to  the  credit  of  the  United  States,  and  consequently 
to  be  repugnant  to  the  Constitution.'  Applying  this  lan- 
guage to  these  municipal  securities,  it  is  obvious  that  tax- 
ation on  the  interest  therefrom  would  operate  on  the 
power  to  borrow  before  it  is  exercised  and  would  have 
a  sensible  influence  on  the  contract,  and  that  the  tax 
in  question  is  a  tax  on  the  power  of  the  States  and  their 
instrumentalities  to  borrow  money,  and  consequently  re- 
pugnant to  the  Constitution." 
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Upon  the  remaining  questions  in  the  case,  viz.: 

1.  Whether  the  void  provisions  as  to  rents  and  incomes 
from  real  estate  invalidated  the  whole  act? 

2.  Whether  as  to  the  income  from  personal  property 
as  such,  the  act  is  unconstitutional  as  laying  direct 
taxes  T 

3.  Whether  any  part  of  the  tax,  if  not  considered 
as  a  direct  tax,  is  invalid  for  want  of  uniformity  on 
either  of  the  grounds  suggested?  The  justices  were 
equally  divided,  and  consequently  no  opinion  was  ex- 
pressed. 

The  doctrine  of  this  case  followed  the  previous  decisions 
of  the  Court  in  holding  that  direct  taxes  were  taxes  on 
land,  and  capitation  taxes,  but  it  went  farther  and  held 
that  a  tax  upon  the  rents  or  income  from  land  is  also  a 
direct  tax.  This  branch  of  the  de^cision  has  been  sub- 
jected to  much  adverse  criticism  by  the  legal  profession, 
and  while  the  judgment  of  the  court  is  recognized  as 
the  law  of  the  land,  it  is  doubtful  if  it  is  regarded  by  the 
bar  of  the  country  as  a  correct  interpretation  of  the  con- 
stitutional provision  on  the  subject. 

Upon  application  to  the  Court  a  rehearing  was  granted 
and  the  case  again  argued — ^this  time  all  the  members 
of  the  Court  being  present.**  It  is  unnecessary  to  no- 
tice more  than  the  holding  of  the  majority  of  the  Court, 
as  the  case  was  most  fully  argued  and  very  fully  con- 
sidered by  the  court  on  the  first  hearing.  The  conclusion 
reached  on  the  rehearing  by  the  Chief  Justice  and  four 
justices  was  (p.  637) :  **1.  We  adhere  to  the  opinion  al- 
ready announced,  that  taxes  on  real  estate  being  indis- 
putably direct  taxes,  taxes  on  the  rents  or  income  of  real 
estate  are  equally  direct  taxes.  2.  We  are  of  opinion 
that  taxes  on  personal  property  or  on  the  income  of  per- 
sonal property  are  likewise  direct  taxes." 

Thus  by  a  vote  of  five  to  four,  the  most  important  case 
which  the  court  had  decided  for  many  years,  passed  into 
the  judicial  history  of  the  country,  and  a  new  rule  of  tax- 
ation and  a  new  construction  of  the  Constitution  was  es- 
tablished. 

8*  168.  U.  S.,  601. 
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The  early  case  of  Hylton  v.  The  United  States  having 
been  of  great  importance,  Alexander  Hamilton  was  em- 
ployed in  it  to  assist  the  government.  The  following  is 
a  copy  of  his  argument: 

^'What  is  the  distinction  between  direct  ^d  indirect 
taxes?  It  is  a  matter  of  regret  that  terms  so  uncertain 
and  vague  in  so  important  a  point  are  to  be  found  in 
the  Constitution.  We  shall  seek  in  vain  for  any  ante- 
cedent settled  legal  meaning  to  the  respective  terms — 
there  is  none. 

"We  shall  be  as  much  at  a  loss  to  find  any  disposi- 
tion of  either  which  can  satisfactorily  determine  the 
point. 

'^  Shall  we  call  an  indirect  tax,  a  tax  which  is  ultimately 
paid  by  a  person,  different  from  the  one  who  pays  it  in 
the  first  instance? 

'*  Truly  speaking  there  is  no  such  tax — ^those  on  imported 
articles  best  claim  the  character.  But  in  many  instances 
the  merchant  can  not  transfer  the  tax  to  the  buyer;  in 
numerous  cases  it  falls  on  himself,  partly  or  wholly. 
Besides,  if  the  same  article  which  is  imported  by  a  mer- 
chant for  sale,  is  imported  by  a  merchant  for  his  own  use, 
or  by  a  lawyer,  a  physician,  or  mechanic,  for  his  own  use, 
there  can  be  no  question  about  the  transfer  of  the  tax. 
It  remains  upon  him  who  pays  it.  According  to  that 
rule,  then,  the  same  tax  may  be  both  a  direct  and  indirect 
tax,  which  is  an  absurdity.  To  urge  that  a  man  may 
either  buy  an  article  already  imported,  or  import  it 
himself,  amounts  to  nothing.  Sometimes  he  could  not 
have  that  option.  But  the  option  of  an  individual  can 
not  alter  the  nature  of  a  thing.  In  like  manner  he  might 
avoid  the  tax  on  carriages,  by  hiring  occasionally  in- 
stead of  buying. 

**The  subject  of  taxation,  not  the  contingent,  optional 
conduct  of  individuals,  must  be  the  criterion  of  direct  or 
indirect  taxation.  Shall  it  be  said  that  an  indirect  tax 
is  that  of  which  a  man  is  not  conscious  when  he  pays? 
Neither  is  there  any  such  tax.  The  ignorant  may  not 
see  the  tax  in  the  enhanced  price  of  the  commodity, 
but  the  man  of  reflection  knows  it  is  there.  Besides, 
when  any  but  a  merchant  pays,  as  in  the  case  of  the 
13 
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lawyer,  etc.,  who  imports  for  himself,  he  can  not  but  be 
conscious  that  it  falls  upon  himself. 

**By  this  rule,  also,  then  a  tax  would  be  both  direct 
and  indirect — and  it  will  be  equally  impracticable  to  find 
any  other  precise  or  satisfactory  criterion.  In  such  case 
no  construction  ought  to  prevail  calculated  to  defeat  the 
express  and  necessary  authority  of  the  government.  It 
would  be  contrary  to  reason,  and  to  every  rule  of  sound 
construction,  to  adopt  a  principle  for  regulating  the  ex- 
ercise of  a  clear  constitutional  power  which  would  defeat 
the  exercise  of  the  power. 

''It  can  not  be  contested  that  a  duty  on  carriages  spe- 
cifically is  as  much  within  the  authority  of  the  govern- 
ment as  a  duty  on  lands  or  buildings.  Now  if  a  duty 
on  carriages  is  to  be  considered  as  a  direct  ta;x,  to  be 
apportioned  according  to  the  rates  of  representation, 
very  absurd  consequences  must  ensue.  'Tis  possible 
that  a  particular  State  may  have  no  carriages  of  the 
description  intended  to  be  taxed,  or  a  very  small  num- 
ber. But  each  State  would  have  to  pay  a  proportion  of 
the  sum  to  be  laid,  according  to  its  relative  numbers, 
yet  while  a  State  would  have  to  pay  a  quota,  it  might 
have  no  carriages  upon  which  its  quota  could  be  assessed, 
or  so  few,  as  to  render  it  ruinous  to  the  owners  to  pay 
the  tax.  To  consider  then  a  duty  on  carriages  as  a 
direct  tax,  may  be  to  defeat  the  power  of  laying  such  a 
duty.  This  is  a  consequence  which  ought  not  to  ensue 
from  construction. 

"Further:  If  the  tax  on  carriages  be  a  direct  tax,  that 
on  ships,  according  to  their  tonnage  must  be  so  like- 
wise. Here  is  not  a  consumable  article.  Here  the  tax 
is  paid  by  the  owner  of  the  thing,  taxed  from  time  to 
time,  as  would  be  the  tax  on  carriages. 

"If  it  be  said  that  the  tax  is  indirect  because  it  is 
alternately  paid  by  the  freighter  of  the  vessel,  the  an- 
swer is,  that  sometimes  the  owner  is  himself  the  freighter, 
and  at  other  times  the  tonnage  accrues  when  there  is 
no  freight,  and  is  a  dead  charge  on  the  owner  of  the 
vessel. 

"Moreover,  a  tax  on  a  hackney  or  stage-coach  or  other 
carriage,  or  on  a  dray  or  cart  employed  in  transporting 
commodities  for  hire  would  be  as  much  a  charge  on  the 


BEPRESENTATIVES   AND  DIBECT   TAXES.  195 

freight  as  a  tax  upon  vessels;  so  that  if  the  latter  be 
an   indirect   tax,   the   former   can   not    be    a   direct   tax. 

*'And  it  would  be  too  great  a  refinement  for  a  rule  of 
practice  in  government  to  say  that  a  tax  on  a  hackney 
or  stage-coach  and  upon  a  draw  or  cart,  is  an  indirect 
one,  and  yet  a  tax  upon  a  coach  or  wagon  ordinarily  used 
for  the  purposes  of  its  own,  is  a  direct  one. 

*'The  only  known  source  of  the  distinction  between  di- 
rect and  indirect  taxes  is  in  the  doctrine  of  the  French 
Economists — ^Locke  and  other  speculative  writers — who  af- 
firm that  all  taxes  fall  ultimately  upon  land,  and  are  paid 
out  of  its  produce,  whether  laid  immediately  upon  itself 
or  upon  any  other  thing.  Hence  taxes  upon  lands  are 
in  that  system  called  direct  taxes;  those  on  other  articles 
indirect  taxes. 

"According  to  this,  land  taxes  only  would  be  direct 
taxes,  but  it  is  apparent  that  something  more  was  in- 
tended by  the  Constitution.  In  one  case  a  capitation 
is  spoken  of  as  a  direct  tax.  But  how  is  the  meaning 
of  the  Constitution  to  be  determined?  It  has  .been 
affirmed,  and  so  it  will  be  found,  that  there  is  no  general 
principle  which  can  indicate  the  boundary  between  the 
two.  That  boundary,  then,  must  be  fixed  by  a  species 
of  arbitration,  and  ought  to  be  such  as  will  involve 
neither  absurdity  nor  inconvenience. 

**The  following  are  presumed  to  be  the  only  direct 
taxes: 

**  Capitation  or  poll  taxes. 

^' Taxes  on  lands  and  buildings. 

"General  assessments,  whether  on  the  whole  property, 
of  individuals,  or  on  their  whole  real  or  personal  estate; 
all  else  must  of  necessity  be  considered  as  indirect  taxes. 

"To  apply  a  rule  of  apportionment  according  to  num- 
bers to  taxes  of  the  above  description,  has  some  rationale 
in  it;  but  to  extend  an  apportionment  of  that  kind 
to  other  cases,  would,  in  many  instances,  produce,  as  has 
been  seen,  preposterous  consequences,  and  would  greatly 
embarrass  the  operations  of  the  government.  Nothing 
could  be  more  capricious  or  outre,  than  the  application 
of  quotas  in  such  cases. 

"The  Constitution  gives  power  to  Congress  to  lay  and 
collect   the  taxes,   duties,   imposts   and .  excises,   requiring 
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that  all  duties,  imposts  and  excises  shall  be  uniform 
throughout  the  United  States.  Here  duties,  imposts  and 
excises  appear  to  be  contradistinguished  from  tcuces,  and 
while  the  latter  are  left  to  apportionment,  the  former  are 
enjoined  to  be  uniform. 

''But  unfortunately,  there  is  equally  here  a  want  of 
criterion  to  distinguish  duties,  imposts  and  excises  from 
taxes. 

^'If  the  meaning  of  the  word  excise  is  to  be  sought  in 
the  British  statutes,  it  will  be  found  to  include  the 
duty  on  carriages,  which  is  there  jsonsidered  as  an  excise, 
and  then  must  necessarily  be  uniform  and  liable  to  ap- 
portionment; consequently,  not  a  direct  tax. 

''Some  argument  results  from  this,  though  not  perhaps 
a  conclusive  one;  yet  where  so  important  a  distinction  in 
the  Constitution  is  to  be  realized,  it  is  fair  to  seek  the 
meaning  of  terms  in  the  statutory  language  of  that  coun- 
try from  which  our  jurisprudence  is  derived."" 

The  following  letter  from  Chief  Justice  Taney,  relative 
to  the  subject  of  taxation  will  be  found  instructive  and 
interesting : 

Washington,  February  16,  1863. 

Sir:  I  find  that  the  Act  of  Congress  of  the  last  session 
imposing  a  tax  of  three  per  cent  on  the  salaries  of  all 
officers  in  the  employment  of  the  United  States,  has  been 
construed  in  your  department  to  embrace  Judicial  Officers, 
and  the  amount  of  the  tax  has  been  deducted  from  the 
salaries  of  the  judges. 

The  first  section  of  the  third  article  of  the  Constitution 
provides  that,  "The  judicial  power  of  the  United  States 
shall  be  vested  in  one  Supreme  Court,  and  such  inferior 
courts  as  Congress  may  from  time  to  time  ordain  and 
establish.  The  judges  of  both  the  Supreme  and  Inferior 
Courts  shall  hold  their  offices  during  good  behavior,  and 
shall  at  stated  times  receive  for  their  services  a  com- 
pensation which  shall  not  be  diminished  during  their 
continuance  in  office." 

The  act  in  question,  as  you  interpret  it,  diminishes  the 
compensation  of  every  judge  three  percent,  and  if  it  can 
be   diminished    to   that    extent   by   the    name    of   a   tax. 

ss  Hamilton's  Works,  Vol.  VII,  846,  edited  by  John  G.  Hamilton. 
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it  may  in  the  same  way  be  reduced  from  time  to  time 
at  the  pleasure  of  the  legislature. 

The  Judiciary  is  one  of  the  three  great  departments 
of  the  government,  created  and  established  by  the  Con- 
stitution. Its  duties  and  powers  are  specifically  set  forth, 
and  are  of  a  character  that  requires  it  to  be  perfectly 
independent  of  the  two  other  departments,  and  in  order 
to  place  it  beyond  the  reach  and  above  even  the  sus- 
picion of  any  such  influence,  the  power  to  reduce  their 
compensation  is  expressly  withheld  from  Congress,  and 
excepted   from   their   powers   of   legislation. 

Language  could  not  be  more  plain  than  that  used  in 
the  Constitution.  It  is  moreover  one  of  its  most  impor- 
tant and  essential  provisions.  For  the  articles  which 
limit  the  powers  of  the  legislative  and  executive  branches 
of  the  government,  and  those  which  provide  safeguards 
for  the  protection  of  the  citizen  in  his  person  and  prop- 
erty, would  be  of  little  value  without  a  judiciary  to 
uphold  and  maintain  them,  which  was  free  from  every 
influence,  direct  or  indirect,  that  might  by  possibility  in 
times  of  political  excitement  warp  their  judgments. 

Upon  these  grounds  I  regard  an  Act  of  Congress 
retaining  in  the  Treasury  a  portion  of  the  compensation 
of  the  judges,  as  unconstitutional  and  void;  and  I  should 
not  have  troubled  you  with  this  letter,  if  there  was  any 
mode  by  which  the  question  could  be  decided  in  a  judi- 
cial proceeding.  But  all  of  the  judges  of  the  courts 
of  the  United  States  have  an  interest  in  the  question, 
and  could  not  therefore  with  propriety  undertake  to  hear 
and  decide  it.  I  am,  however,  not  willing  to  leave  it 
to  be  inferred  from  my  silence  that  I  admit  the  right 
of  the  legislature  to  diminish  in  this,  or  any  other 
mode,  the  compensation  of  the  judges  when  once  fixed 
by  law;  and  my  silence  would  naturally — ^perhaps  nec- 
essarily— ^be  looked  upon  as  acquiescence  on  my  part  in 
the  power  claimed  and  exercised  under  this  Act  of  Con- 
gress; and  would  be  regarded  as  a  precedent,  establish- 
ing the  principle  that  the  legislature  may  at  its  pleas- 
ure regulate  the  salaries  of  the  judges  of  the  courts 
of  the  United  States,  and  may  reduce  their  compensation 
whenever  Congress  may  think  proper. 

Having  been  honored  with  the  highest  judicial  station 


198  CONBTITUTION   OF   THE   UNITED   STATES. 

under  the  Constitution,  I  feel  it  to  be  more  especially  my 
duty  to  uphold  and  maintain  the  constitutional  rights  of 
that  department  of  the  government,  and  not  by  any  act 
or  word  of  mine,  leave  it  to  be  supposed  that  I  acquiesce 
in  a  measure  that  displaces  it  from  the  independent  po- 
sition assigned  it  by  the  statesmen  who  framed  the  Con- 
stitution; and  in  order  to  guard  against  any  such  in- 
ference, I  present  to  you  this  respectful  but  firm  and 
decided  remonstrance  against  the  authority  you  have 
exercised  under  this  Act  of  Congress,  and  request  you 
to  place  this  protest  upon  the  public  files  of  your  office 
as  the  evidence  that  I  have  done  everything  in  my  power 
to  preserve  and  maintain  the  Judicial  Department  in 
the  position  and  rank  in  the  government  which  the  Con- 
stitution has  assigned  to  it. 
I  am,  sir,  very  respectfully  yours, 

E.  B.  Taney." 
Hon.  S.  P.  Chase, 

Secretary  of  the  Treasury. 

M  157  U.  8.,  701. 


CHAPTER  IX. 

VACANCIES   IN   REPRESENTATION. 

When  Vacancies  happen  in  the  Representation  from  any 
State,  the  Executive  Authority  thereof  shall  issue  Writs  of 
Election  to  fill  such  Vacancies. 

When  this  clause  was  reported  by  the  Committee  of 
Detail  to  the  Convention  it  read:  ** Vacancies  in  the 
House  of  Representatives  shall  be  supplied  by  writs  of 
election  from  the  executive  authority  of  the  State  in 
the  representation  from  which  they  shall  happen."^  It 
was  changed  to  the  form  found  in  the  Constitution  by 
the  Committee  on  Style.  There  does  not  seem  to  have 
been  any  debate  on  this  clause  in  the  Convention.  Some 
provision  of  the  kind  was  so  plainly  necessary  that  the 
Convention  passed  it  without  controversy  or  objection. 

The  executive  authority  of  the  State  means  the  chief 
executive  authority  thereof,  which  would  be  the  Gov- 
ernor. The  Chief  Executive  need  not  wait  for  formal 
notice  from  the  House  of  Representatives  that  a  vacancy 
exists,  but  upon  being  reasonably  satisfied  that  such  is 
the  case  he  may  issue  his  writ  of  election  to  fill  the 
vacancy. 

In  the  Second  Congress  William  Pinkney  had  been 
elected  a  member  of  the  House  of  Representatives  from 
Maryland,  but  his  eligibility  was  questioned  by  reason 
of  his  residence,  and  he  thereupon  sent  his  resignation 
to  the  Governor  of  the  State,  who  issued  a  writ  for  an 
election  to  fiU  the  vacancy  without  having  been  notified 
by  the  House  of  Representatives  that  a  vacancy  existed. 
Mr.  Mercer,  having  been  elected  in  the  place  of  Mr. 
Pinkney,  the  House,  after  discussing  the  question,  de- 
cided that  he  was  entitled  to  his  seat.^ 

Where    the   legislature    of   a    State    fails   to    prescribe 

1  Journal,  451. 

2  C.  &  H.,  44-46. 
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by  law  the  time  of  an  election  to  fill  a  vacancy  in  Con- 
gress, the  Governor  may  fix  the  time  in  his  writ  of 
election.  A  member  of  the  House  of  Representatives 
from  Pennsylvania  sent  his  resignation  to  the  Governor 
of  the  State  a  few  days  before  the  election  for  presi- 
dential electors.  The  legislature  of  the  State  had  not 
prescribed  the  time  for  holding  elections  to  fill  vacancies, 
and  the  Governor  issued  his  writ  for  an  election  to  fill 
the  vacancy  to  be  held  at  the  same  time  and  places  and 
by  the  same  officers  as  in  the  election  for  presidential 
electors.  Only  one  day's  notice  in  the  district  was  given 
before  the  election,  and  most  of  the  voters  did  not  receive 
notice  of  the  special  election  until  the  day  of  the  general 
election.  John  Hoge  received  a  majority  of  the  votes  cast 
at  the  special  election  for  representative  and  claimed  his 
election,  but  it  was  contested  and  referred  to  the  Com- 
mittee on  Elections  in  the  House  of  Representatives,  which 
reported  in  favor  of  seating  him.  The  report  of  the  Com- 
mittee said  that  though  it  was  the  duty  of  the  legislature 
to  prescribe  the  time,  manner  and  place  of  holding  elec- 
tions to  fill  vacancies,  no  such  law  had  been  passed,  and 
the  Governor  of  Pennsylvania,  like  the  Governor  of 
other  States  in  such  cases,  fixed  the  time  for  said  election 
in  the  writ  of  election  which  the  Constitution  required  him 
to  issue.  The  law  of  the  State  required  thirty  days 
notice  for  a  regular  election  for  members  of  Congress. 
The  notice  in  the  present  case  was  much  shorter  than  was 
required  in  the  regular  election  for  members  of  the  House 
of  Representatives,  but  considering  the  special  circum- 
stances of  this  case,  and  especially  that  the  election  oc- 
curred on  the  day  fixed  by  the  State  Legislature  for  the 
appointment  of  electors  of  the  State  of  Pennsylvania, 
the  Committee  are  of  the  opinion  that  John  Hoge  is  en- 
titled to  his  seat  in  the  House.  It  was  contended  in 
debate  in  the  House  that  the  Constitution  of  the  United 
States,  in  authorizing  the  Governor  of  a  State  to  issue 
writs  to  fill  vacancies  in  the  House  of  Representatives,  did 
not  authorize  the  Oovemor  to  prescribe  the  time  of  election, 
for  this  would  necessarily  also  mean  the  power  for  him 
to  prescribe  the  place  and  manner  of  election.  And 
while  the  legislature  of  Pennsylvania  had  not  passed  a 
law  relating  to  the  filling  of  vacancies  in  the  House  of 
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Bepresentatives,  nevertheless  the  laws  providing  for  the 
regular  elections  to  such  House  should  have  control  in 
an  election  to  a  vacancy,  so  far  at  least,  as  prescribing 
the  place  and  manner  and  the  length  of  notice  to  be 
given  of  such  election.  It  was  further  claimed  in  debate 
that  in  the  case  under  consideration  the  notice  given 
was  unreasonably  short,  and  there  were  strong  grounds 
for  thinking  that  if  greater  notice  had  been  given  the 
result  would  have  been  different.  But  the  House,  after 
full  debate  thereon,  sustained  the  report  of  the  Commit- 
tee, and  Mr.  Hoge  was  admitted  to  take  his  seat  as  a 
representative.* 

In  the  State  of  Mississippi  representatives  in  Congress 
were  elected  in  November  of  the  odd  numbered  years, 
and,  as  a  consequence,  from  the  expiration  of  Congress 
on  the  3d  of  March  until  the  election  in  the  following 
November  there  were  no  representatives  in  Congress 
from  that  State.  Prior  to  the  regular  session  of  the 
25th  Congress,  which  would  have  met  in  December,  the 
President  of  the  United  States  called  an  extraordinary 
session  of  Congress  to  meet  in  September  of  the  same 
year.  Under  these  circumstances  the  Governor  of  Mis- 
sissippi considered  there  was  a  vacancy  in  the  office  of 
representative,  and  accordingly  issued  his  writ  of  elec- 
tion for  representatives  to  serve  until  they  should  be 
succeeded  by  representatives  elected  at  the  regular  elec- 
tion in  the  following  November.  The  members  elected 
at  the  special  election  were  duly  qualified,  but  at  their 
own  request  the  question  of  irregularity  of  their  election 
was  referred  to  the  Committee  on  Elections.  The  Com- 
mittee  reported  the  facts,  and  that,  with  one  exception, 
they  were  of  the  opinion  that  the  Governor  had  exceeded 
his  authority  in  issuing  his  writ  for  an  election  to  fill 
vacancies,  and  that  if  the  member^  had  been  elected 
at  all  they  were  elected  for  the  whole  term.  They  further 
considered  that  the  language  of  the  Governor's  writ 
limiting  the  election  to  the  vacancies  might  be  regarded 
as  mere  surplusage  and  consequently  did  not  invalidate 
the  election,  as  in  their  opinion  if  there  was  a  vacancy 
which  authorized  the  Governor  to  issue  writs  of  election 
it  should  be  for  the  full  term.     Consequently  a  majority 

sH.  R.  Contested  Election  Cases,  52. 
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of  the  Committee  reported  that  the  elections  were  valid, 
and  this  report  was  sustained  by  the  House.  The  mem- 
bers elected  then  announced  to  the  people  of  Mississippi 
that  they  would  not  be  candidates  at  the  succeeding 
November  election.  When  that  election  occurred  Messrs. 
Prentiss  and  Ward  were  candidates  for  the  House  of 
Representatives,  and  having  received  a  majority  of  the 
votes  cast  presented  their  credentials  and  claimed  their 
seats.  After  full  debate  the  House  revoked  its  former 
resolution  and  passed  a  resolution  that  Messrs.  Gholson 
and  Claiborne,  the  members  they  had  formerly  seated, 
were  not  duly  elected  members  of  the  25th  Congress. 
The  House  then  passed  a  resolution  that  Messrs.  Prentiss 
and  Ward,  who  claimed  the  seats  by  virtue  of  the  No- 
vember election,  were  not  entitled  to  seats,  and  that  con- 
sequently there  was  a  vacancy  in  the  House  of  Repre- 
sentatives from  the  State  of  Mississippi,  and  the  Governor 
was  notified  thereof.* 

Vacancies  may  happen  within  the  meaning  of  this 
clause  as  the  result  of  death  resignation,  removal,  or 
the  acceptance  of  another  office  which  is  incompatible 
with  that  of  representative." 

So  the  word  ** happen,"  is  not  necessarily  confined  to 
fortuitous  or  unforeseen  events,  but  is  applicable  to  all 
events  which  by  any  means  occur  or  come  to  pass,  whether 
foreseen  or  not.® 

The  House  of  Bepresentatives  shall  choose  their  Speaker 
and  other  Officers;  and  shall  have  the  sole  Power  of  Im- 
peachment. 

The  first  part  of  this  clause  was  probably  taken  from  the 
Constitution  of  Maryland  which  provided,  **Each  HX)use 
shall  appoint  its  own  officers,  and  settle  its  own  rules  of 
proceeding.'*^ 

The  right  of  selecting  the  Speaker  without  suggestion 
from  any  other  branch  of  the  Government  makes  the 
House   of   Representatives   an   independent  body  in  that 

«  H.  R.  Contested  Election  Cases,  106. 

0  Paschal  on  the  Constitution,  72,  and  cases  cited. 

«1  Bart.,  12. 

f  Poore's  Charters,  Vol.  1,  823. 
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respect,  and  tends  to  secure  independent  action  of  the 
members  in  the  election  of  such  officer.  It  also  makes  the 
Speaker  independent  of  any  obligation  that  he  might  feel 
if  his  election  were  due,  or  partly  due,  to  governmental 
influence. 

The  Speaker  is  the  duly  elected  presiding  officer  of  the 
House  of  Kepresentatives,  and  is  the  only  officer  which  the 
Constitution  requires  that  body  to  elect,  or  who  is  men- 
tioned in  the  Constitution  as  an  officer  of  that  body. 
The  Constitution  very  properly  allows  the  House  of  Rep- 
resentatives to  determine  what  other  officers  it  will  have 
and  in  the  exercise  of  this  power  it  has  created  the 
office  of  Clerk,  Sergeant  at  Arms,  Door  Keeper,  Post- 
master and  Chaplain,"  who  are  chosen  by  the  members 
of  the  House  at  the  beginning  of  each  Congress.  The 
term  of  all  officers  of  the  House  is  limited  to  the  life 
of  the  House  which  elects  them,  but  for  sufficient  cause 
their  official  tenure  may  be  terminated  by  the  House 
before  the  expiration  of  the  time  for  which  they  were 
elected. 

In  designating  the  presiding  officer  of  the  House 
**The  Speaker,"  the.  Convention  followed  the  rule  which 
prevailed  in  the  House  of  Commons^  The  presiding  officer 
of  the  Colonial  Congress  was  called  **The  President." 
Each  political  party  in  the  House  nominates  its  candi- 
dates for  Speaker,  Clerk,  Sergeant  at  Arms,  Door  Keeper, 
Postmaster  and  Chaplain,  in  caucus.  The  successful 
candidates  of  the  caucus  are  then  nominated  by  their 
respective  parties   at  a  meeting  of  the  members   of  the 


*  Mr.  Madison,  in  a  letter  written  July  10,  1S22,  to  Edward  Living- 
fiton,  expressed  his  opinion  on  the  subject  of  paying  the  Chaplain  from 
the  treasury:  "I  observe  with  particular  pleasure  the  view  you  have 
taken  of  the  immunity  of  Religion  from  civil  jurisdiction  in  every  case 
where  it  does  not  trespass  on  private  rights,  or  the  public  peace.  This 
has  always  been  a  favorite  principle  with  me,  and  it  was  not  with  my 
approbation  that  the  deviation  from  it  took  place  in  Congress  when 
they  appointed  Chaplains  to  be  paid  from  the  National  Treasury.  It 
would  have  been  a  much  better  proof  to  their  constituents  of  their 
pious  feeling  if  the  members  had  contributed  for  the  purpose  a  pittance 
from  their  own  pockets.  As  the  precedent  is  not  likely  to  be  rescinded 
the  best  that  can  now  be  done  may  be  to  apply  to  the  Constitution  the 
maxim  of  the  law,  de  minimis  non  curat."  Madison's  Writings,  Vol. 
3,  274. 
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House    and   the    candidates    of   the   dominant   party    are 
elected  to  their  respective  offices. 

It  is  the  duty  of  the  Speaker  to  preside  during  the 
sessions  of  the  House,  but  under  the  rules  which  are 
usually  adopted  by  that  body,  he  may  call  any  member 
to  preside  in  his  place  whenever  he  chooses.  The  Con- 
stitution does  not  define  the  power  and  duties  of  the 
Speaker,  but  his  power  exceeds  that  of  any  officer  of 
the  Government  except  the  President,  and  he  has  greater 
influence  over  legislation  than  the  President.  He  ap- 
points the  committees  of  the  body  over  which  he  pre- 
sides, including  the  chairmen  of  the  committees.  In 
making  these  appointments  he  selects  the  majority  of 
each  committee  from  the  political  party  of  which  he 
is  a  member,  and  in  that  way  practically  controls  the 
entire  legislation  of  the  House  upon  political  subjects. 
Under  the  rules  of  the  House  he  can,  if  he  chooses, 
exercise  almost  autocratic  power,  and  it  sometimes  occurs, 
especially  at  the  close  of  a  session  of  Congress,  that  the 
exercise  of  such  power  is  resorted  to  for  the  expedition 
of  public  business.  Mr.  Justice  Miller  says:  **In  the 
pressure  of  business  in  the  House,  which  is  always  very 
great,  the  recognition  of  a  member  by  the  Speaker,  or  his 
failure  to  so  recognize  him  when  he  rises  upon  the  floor, 
often  determines  the  fate  of  an  important  measure; 
and  this  recognition,  which  formerly  was  supposed  to  be 
impartial  and  the"  actual  result  of  the  Speaker's  eye  first 
falling  upon  the  member  whom  he  recognized,  has  come 
to  be,  in  modem  times,  a  matter  of  prearrangement  and 
understanding  between  the  Speaker  and  the  members  who 
desire  to  be  heard.  All  this  makes  him  almost  the  abso- 
lute arbiter  of  the  important  legislation  which  is  crowded 
into  the  latter  part  of  a  session  of  Congress.  "• 

The  following  is  a  list  of  the  Speakers  from  the  be- 
ginning of  the  Government  under  the  Constitution: 

1st  Congress P.  A.  Muhlenberg Pennsylvania 

2d  *  *       Jonathan  Trumbull Connecticut 

3d  '*       F.  A,  Muhlenberg Pennsylvania 

4th        **       Jonathan  Dayton New  Jersey 

5th        **       Jonathan  Dayton New  Jersey 

6th        * '       Theodore  Sedgwick Massachusetts 

•  Miller  on  the  Constitution,  199,  200. 
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7th  Congress Nathaniel  Macon North  Carolina 

Nathaniel  Macon North  Carolina 

Nathaniel  Macon North  Carolina 

Joseph    B.    Varnum Massachusetts 

Joseph    B.    Varnum Massachusetts 

Henry   Clay Kentucky 

Henry   Clay Kentucky 

Langdon  Cheves South  Carolina 

Henry  Clay Kentucky 

Henry  Clay Kentucky 

Henry  Clay Kentucky 

John  W.  Taylor New  York 

......  P.  P.  Barbour Virginia 

Henry   Clay Kentucky 

John  W.  Taylor New  York 

Andrew  Stevenson Virginia 

Andrew-  Stevenson Virginia 

Andrew    Stevenson Virginia 

Andrew    Stevenson Virginia 

John  Bell Tennessee 

James  K.  Polk Tennessee 

James  K.  Polk Tennessee 

R.  M.  T.  Hunter Virginia 

John  White Kentucky 

John  W.   Jones Virginia 

John    W.    Davis Indiana 

Robert  C.  Winthrop Massachusetts 

Howell   Cobb Georgia 

Linn    Boyd Kentucky 

..... .Linn    Boyd Kentucky 

Nathaniel  P.  Banks Massachusetts 

James  L.  Orr. . .  ^ South  Carolina 

William  Pennington New  Jersey  | 

Galusha  A.  Grow Pennsylvania  | 

Schuyler  Colfax Indiana  | 

. . Schuyler  Colfax Indiana 

Schuyler  Colfax Indiana 

James  G.  Blaine. Maine 

James  G.  Blaine Maine 

James  G.  Blaine Maine 

• Michael  C.  Kerr Indiana 

Samuel  J.  Randall Pennsylvania 
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45th  Congress Samuel  J.  Bandall Pennsylvania 

46th  *  *       Samuel    J.    Randall Pennsylvania 

47th  "       Joseph  Warren  Keifer Ohio^ 

48th  ''       .John  Q.  Carlisle Kentucky 

49th  '*       John  Q.  Carlisle Kentucky 

50th  '*       John  Q.  Carlisle Kentucky 

51st  '*       Thomas  B.  Reed Maine 

52d  "       Charles  F.  Crisp Georgia 

53d  *'       Charles  F.  Crisp .Georgia 

64th  '*       Thomas  B.  Reed Maine 

55th  '*       Thomas  B.  Reed Maine 

56th  **       David   B.    Henderson Iowa 

57th  *'       David   B.    Henderson Iowa 

58th  **       Joseph  G.  Cannon Illinois 

59th  '*       Joseph  Q.  Cannon Illinois 

60th  "       Joseph  G.  Cannon Illinois 

Henry  Clay  was  the  only  member  of  the  House  of 
Representatives  who  was  elected  Speaker  during  his  first 
term  as  a  member  of  that  body.  Having  been  a 
member  of  the  Senate  before  his  election  as  a  represen- 
tative he  entered  the  lower  branch  of  Congress  with  a 
national  reputation  and  was  elected  Speaker.  He  was  also 
the  first  Speaker  who  caused  it  to  be  understood  that  he 
would  take  part  in  the  discussions  of  the  House,  notwith- 
standing his  elevation  to  the  Speakership.^^ 

The  following  are  the  names  of  the  Presidents  of  the 
Continental  Congress  from  1774  to  1788: 

Peyton  Randolph Virginia 1774 

Henry  Middleton South  Carolina 1774 

Peyton  Randolph Virginia 1775 

John  Hancock Massachusetts   1775-6 

Henry  Laurens South  Carolina 1777 

John  Jay New  York 1778 

Samuel  Huntington Connecticut    1779-80 

Thomas  McKean Delaware 1781 

John  Hanson Maryland   1781 

Elias  Boudinot New  Jersey 1782 

Thomas  Mifflin Pennsylvania    1783 

Richard  Henry  Lee. . . Virginia 1784-5 

Nathaniel  Gorham Massachusetts   1786 

10  American  Historical  Aflsociation,   1891,   258-280. 
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Arthur  St.  Clair Pennsylvania    1787 

Cyms  Griffin Virginia    1788 

Shall  have  the  sole  Power  of  Impeachment. — ^Impeach- 
ment, in  the  United  States,  is  an  accusation  in  writing, 
by  the  House  of  Representatives,  presented  to  the  United 
States  Senate,  against  a  civil  officer  of  the  government. 
The  Articles  of  Confederation  contained  no  provision  for 
impeachment,  and  therefore,  furnished  no  precedent  on 
that  subject  for  the  framers  of  the  Constitution.  But 
several  of  the  State  Constitutions,  at  the  time  the  Con- 
stitutional Convention  was  sitting,  contained  provisions 
for  the  impeachment  of  certain  officers,  and  conferred  the 
power  to  impeach  upon  the  lower  branch  of  the  legisla- 
ture, but  with  power  to  try  the  impeachment  in  the 
upper  branch,^*  and  this  plan  was  followed  by  the  Con- 
stitutional Convention.  The  State  Constitutions  fol- 
lowed the  English  Constitution  in  conferring  the  power  of 
impeachment  upon  the  lower  branch  of  Parliament,  and 
this  was  followed  in  the  Convention.  The  history  of 
the  subject  in  the  Constitutional  Convention  is  short. 
It  seems  to  have  originated  with  the  Committee  of  Detail 
(except  as  it  was  mentioned  in  Mr.  Pinckney's  plan 
of  a  Constitution),  which  reported  to  the  Convention  that 
the  House  of  Representatives  shall  have  the  sole  power 
of  impeachment.**  This  was  agreed  to  without  opposi- 
tion or  debate.**  The  Committee  on  Style  reversed  the 
form  of  the  provision  and  made  it  read  as  it  appears 
in   the   Constitution.** 

The  question  arises  why  was  any  provision  necessary 
on  the  subject  of  impeachment?  What  led  the  framers  of 
the  Constitution  to  insert  such  a  provision  in  that  instru- 
ment? Why  should  such  a  clause  have  been  inserted 
in  the  organic  law  of  the  country?  There  is  but  one 
answer  which  can  be  given  to  these  questions.  The 
framers  of  the  Constitution  were  familiar  with  the  con- 
stitutional history  of  England  and  consequently  with  the 
history  of  impeachment.  They  knew  that  impeachment 
was  a  recognized  proceeding  in  the  Constitution  of  Eng- 

11  Poore'B  Charters  and  Constitutions. 
IS  Journal,  450,  461. 
IS  Journal,  482. 
1*  Journal,  701. 
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land  for  the  punishment  of  high  civil  officers  guilty  of  cer- 
tain offenses,  and  they  assumed  as  doubtless  the  framers 
of  the  State  Constitutions  assumed,  that  what  had  occurred 
in  the  administration  of  that  government  would  most 
probably  occur  again  in  a  similar  government.  They, 
therefore,  provided  one  tribunal  which  should  impeach  the 
offender  and  another  which  should  try  him.  The  Consti- 
tution does  not  define  impeachment  nor  the  method  of 
proceeding  in  case  of  an  impeachment.  It  only  authorizes 
one  body  of  Congress  to  present  an  impeachment,  which  is 
the  House  of  Representatives,  and  another  to  try  it,  which 
is  the  Senate,  and  prescribes  the  punishment  in  case  of 
guilt.  The  House  of  Representatives  alone  can  impeach, 
and  a  majority  of  a  quorum  of  its  members  is  sufficient.^^ 
Purpose  of  Impeachment. — ^The  power  of  impeachment 
is  of  great  importance.  It  is  intended  to  reach  civil 
officers  occupying  influential  positions  in  the  Govern- 
ment and  who  are  not  punishable  under  ordinary  statutes, 
because  general  legislation  does  not  reach  such  cases.  Us- 
ually the  offenses  committed  are  of  a  political  char- 
ilcter.  Senator  Sumner,  in  his  opinion,  delivered  on 
the  impeachment  of  Andrew  Johnson,  said:  ''As  we 
discern  the  true  character  of  impeachment  under  our 
Constitution  we  should  be  constrained  to  confess  that 
it  is  a  political  proceeding,  before  a  political  body,  with 
political  purposes;  that  it  is  founded  on  political  offenses 
proper  for  the  consideration  of  a  political  body  and  sub- 
ject to  a  political  judgment  only.  Even  in  case  of  treason 
and  bribery  the  judgment  is  political  and  nothing  more.'^^* 
The  purpose  of  impeachment  is  not  so  much  to  punish 
the  offender  as  it  is  to  protect  the  Government  and  public. 
A  very  early  and  a  very  able  commentator  on  the  law 
of  England,  said:  ''It  is  certain  that  magistrates  and 
officers  intrusted  with  the  administration  of  public  affairs 
may  abuse  their  delegated  powers  to  the  extensive  detri- 
ment of  the  community,  and  at  the  same  time  in  a  man- 
ner not  properly  cognizable  before  the  ordinary  tribunals. 
The  influence  of  such  delinquents,  and  the  nature  of 
such  offenses,  may  not  unsuitably  engage  the  authority  of 
the  highest  court,  and  the  wisdom  of  the  sagest  assem- 

10  Foster  on  The  Constitution,  623. 

i«  Impeachment  of  Andrew  Johnson,  9S0. 
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bly.  On  this  policy  is  founded  the  origin  of  impeach- 
ments."" 

On  the  subject  of  prosecutions  by  impeachment,  Judge 
Story,  in  his  commentary,  says:  **They  are  conducted  by 
the  representatives  of  the  nation,  in  their  public  capacity, 
in  the  face  of  the  nation  and  upon  a  responsibility  which 
is  at  once  felt  and  reverenced  by  the  whole  community. 
The  notoriety  of  the  proceedings,  the  solemn  manner  in 
which  they  are  conducted,  the  deep  extent  to  which  they 
affect  the  reputations  of  the  accused,  the  ignominy  of  a 
conviction  which  is  to  be  known  through  all  time,  and  the 
glory  of  an  acquittal  which  ascertains  and  confirms  inno- 
cence, these  are  all  calculated  to  produce  a  vivid  and  last- 
ing interest  in  the  public  mind,  and  to  give  to  such  prose- 
cutions, when  necessary,  a  vast  importance,  both  as  a 
check  to  crime  and  an  inducement  to  virtue.*'*' 

Method  of  Procedure. — ^The  form  and  method  of  pro- 
cedure in  case  of  impeachment  proceedings  has  varied 
but  little  in  the  course  of  time.**    The  impeachment  par- 


17  Woodson's  Lectures,  Vol.  2,  696,  697. 

islst  Story,  Sec.  688«  6th  ed. 

19  A  modem  English  constitutional  writer  has  given  us  a  fine  de- 
scription of  impeachment  proceedings  in  the  House  of  Commons.  It 
rests  with  the  House  of  Commons  to  determine  when  an  Impeachment 
shall  be  instituted.  A  member,  in  his  place,  first  charges  the  accused 
of  high  treason,  or  of  certain  high  crimes  and  misdemeanors,  and  after 
supporting  his  charge  with  proofs,  moves  that  he  be  impeached.  If  the 
House  deem  the  groimd  of  accusation  sufficient,  and  agree  to  the  motion, 
the  member  is  to  go  to  the  House  of  Lords,  and  at  their  bar,  in  the 
name  of  the  House  of  Commons,  and  of  all  the  commons  of  the  United 
Kingdom  to  impeach  the  accused ;  and  to  acquaint  them  that  this  House 
will,  in  due  time,  exhibit  particular  articles  against  him,  and  make 
good  the  same.  The  member,  accompanied  by  several  others,  proceeds 
to  the  bar  of  the  House  of  Lords,  and  impeaches  the  accused  accordingly. 
A  committee  is  appointed  to  draw  up  the  articles,  and  on  their  report, 
the  articles  are  discussed,  and  when  agreed  to,  are  engrossed  and  de- 
livered to  the  Lords,  with  a  saving  clause,  to  provide  that  the  Commons 
shall  be  at  liberty  to  exhibit  further  articles  from  time  to  time.  The 
accused  sends  answers  to  each  article,  which,  together  with  all  writings 
delivered  in  by  him,  are  communicated  to  the  Commons  by  the  Lords; 
and  to  these,  replications  are  returned,  if  necessary. 

If  the  accused  be  a  peer,  he  is  attached  or  retained  in  custody,  by 
order  of  the  House  of  Lords,  if  a  commoner,  he  is  taken  into  custody 
by  the  sergeant-at-arms  attending  the  Commons,  by  whom  he  is  de- 
livered to  the  Gentleman  Usher  of  the  Black  Rod,  in  whose  custody 

14 
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takes  largely  of  the  nature  of  an  indictment,  though 
the  strictness  of  such  an  instrument  need  not  be  observed 
and  the  terms  of  impeachment  may  be  general.^®     It  is  a 

he  remains  unless  he  be  admitted  to  bail  by  the  House  of  Lords,  or 
otherwise  disposed  of  by  their  order. 

•  The  Lords  appoint  a  day  for  the  trial,  and  in  the  meantime  the 
Commons  appoint  managers  to  prepare  evidence  and  conduct  the  pro- 
ceedings, and  desire  the  Lords  to  summon  all  witnesses,  who  are  re- 
quired to  prove  their  charges.  The  accused  may  have  summons  issued 
for  the  attendance  of  witnesses  in  his  behalf,  and  is  entitled  to  make 
his  full  defense  by  counsel.  The  trial  has  usually  been  held  in  West- 
minster Hall,  which  has  been  fitted  up  for  that  purpose.  In  the  case 
of  peers  impeached  of  high  treason^  the  House  of  Lords  is  presided  over 
by  the  Lord  High  Steward,  who  is  appointed  by  the  Crown,  on  the 
address  of  their  Lordships;  but  at  other  times  by  the  Lord  High  Chan- 
cellor or  Lord  Speaker  of  the  House  of  Lords.  The  Commons  attend 
the  trial,  as  a  Committee  of  the  Whole  House,  when  the  managers  make 
their  charges,  and  adduce  evidence  in  support  of  them;  but  they  are 
bound  to  confine  themselves  to  the  charges  contained  in  the  articles 
of  impeachment.  When  the  case  has  been  completed  by  the  managers, 
they  are  answered  by  the  counsel  for  the  accused,  by  whom  witnesses 
are  also  examined,  if  necessary;  and,  in  conclusion,  the  managers,  as 
in  other  trials,  have  been  allowed  a  right  of  reply. 

When  the  case  is  thus  concluded,  the  Lords  proceed  to  determine 
whether  the  accused  be  guilty  of  the  crimes  witli  which  he  has  been 
charged.  The  Lord  High  Steward  puts  to  each  peer,  beginning  with  the 
junior  baron,  the  question  upon  the  first  article,  whether  the  accused 
be  guilty  of  the  crimes  charged  therein.  Each  peer  in  succession  rises 
in  his  place  when  the  question  is  put,  and  standing  uncovered,  and 
laying  his  right  hand  upon  his  breast,  answers  "guilty"  or  "not  guilty," 
as  the  case  may  be,  ''upon  my  honor."  Each  article  is  proceeded  with 
separately,  in  the  same  manner,  the  Lord  High  Steward  giving  his  own 
opinion  in  the  last.  The  numbers  are  then  cast  up,  and  being  ascer- 
tained, are  declared  by  the  Lord  High  Steward  to  the  Lords,  and  the 
accused  is  acquainted  with  the  result. 

If  the  accused  be  declared  not  guilty,  the  impeachment  is  dismissed ; 
if  guilty,  it  is  for  the  Commons,  in  the  first  place,  to  demand  judgment 
of  the  Lords  against  him ;  and  they  would  protest  against  any  judgment 
being  pronoimced  until  they  had  demanded  it.  When  the  judgment  is 
to  be  given,  the  Lords  send  a  messenger  to  acquaint  the  Commons  that 
their  Lordships  are  ready  to  proceed  further  upon  the  impeachment, 
the  managers  attend,  and  the  accused,  being  called  to  the  bar,  is  then 
permitted  to  oflfer  matters  in  arrest  of  judgment.  Judgment  is  after- 
wards demanded  by  the  Speaker,  in  the  name  of  the  Commons,  and  pro- 
nounced by  the  Lord  High  Steward  or  the  Lord  Speaker  of  the  House 
of  Lords. 

The  necessity  of  demanding  judgment  gives  to  the  Commons  the 
power  of  pardoning  the  accused,  after  he  has  been  found  guilty  by 
the  Lords.    May's  Law  and  Usage  of  Parliament,  736-739. 

20  Woodson's  Lectures,  Vol.  2,  600. 
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quasi-criminal  proceeding  in  which  the  common  law  forms 
of  pleading  are  observed.  The  accusations  against  the 
accused  are  first  brought  to  the  attention  of  the  House 
of  Representatives  by  some  member  preferring  charges 
against  the  officer  he  desires  to  have  impeached.  If  the 
House  considers  the  charges  of  sufficient  gravity  it  adopts 
a  resolution  to  impeach.  It  then  notifies  the  Senate  that 
it  has  impeached  the  accused,  and  appoints  certain  of 
its  members  to  prepare  and  file  articles  of  impeachment 
with  the  Senate,  and  also  appoints  those  who  are  to 
manage  the  impeachment  on  its  behalf.  The  manner  of 
appointing  or  selecting  the  managers  does  not  seem  to 
have  been  uniform.  In  the  impeachment  of  William 
Blount,  a  Senator,  in  1797,  the  fo^t  impeachment  which 
occurred  under  our  Constitution,  the  managers  were  elect- 
ed by  ballot.'^  They  were  also  elected  the  same  way  in 
1803,  in  the  impeachment  of  John  Pickering,  a  United 
States  Judge;  and  they  were  also  elected  by  ballot  in  the 
impeachment  of  Samuel  Chase,  an  associate  justice  of  the 
Supreme  Court  of  the  United  States  in  1804;  and  so  they 
were  in  the  impeachment  of  James  H.  Peck,  in  1830,  who 
was  a  judge  of  the  District  Court  of  the  United  States. 
But  in  the  impeachment,  in  1862,  of  West  H.  Humphreys, 
United  States  district  judge,  and  in  the  impeachment  of 
Andrew  Johnson,  President  of  the  United  States,  in  1868, 
the  managers  were  appointed  by  the  Speaker  of  the 
House  after  he  had  been  authorized  to  do  so  by  resolu- 
tion.*^ In  the  impeachment  of  William  W.  Belknap,  Sec- 
retary of  War,  in  1876,  a  resolution  naming  the  managers 
was  adopted  by  the  House;**  and  in  the  impeachment  of 
Charles  Swayne,  a  United  States  District  Judge,  in  1895, 
the  managers  were  appointed  by  resolution. 

The  Senate,  after  the  articles  of  impeachment  have 
been  presented  to  it,  summons  the  accused,  through  its 
sergeant  at  arms,  to  appear  before  it  on  a  certain  day.  If 
the  accused  fails  to  appear,  or  does  not  show  good  cause 
therefor,  the  Senate  may  proceed  with  the  impeachment  in 
his  absence.  If  he  appears  and  expresses  a  desire  for  time 
in  which  to   answer  the   charges,   it  will  be   given  him. 

21  Hinds'  Parliamentary  Proceedings,  891-898. 
«2  Hinds'  Parliamentary  Proceedings,  901. 
88  Hinds'  Parliamentary  Proceedings,  904. 
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When  he  has  filed  his  answer,  the  House  will  be  allowed 
to  file  a  replication  to  the  answer,  which  must  be  in  the 
name  of  the  Speaker  and  Clerk  of  the  House. 

Before  the  hearing  of  the  evidence  is  begun  the  Sen- 
ators must  be  sworn.  The  following  forms  were  used 
in  the  impeachment  trial  of  President  Johnson: 

Oath  to  the  Senators. 

"I  solemnly  swear  (or,  aflSrm)  that  in  all  things  apper- 
taining to  the  trial  of  the  impeachment  of  , 

now  pending,  I  will  do  impartial  justice  according  to  the 
Constitution  and  laws,  so  help  me  Ood.'^ 

Oath  to  the  Witnesses. 

*  *  You,    ,    do    swear    (or,   affirm)    that   the* 

evidence  you  shall  give  in  the  case  now  pending  between 

the  United  States  and   ,  shall  be  the  truths 

the  whole  truth,  and  nothing  but  the  truth,  so  help  you 
God.'' 

The  oath  may  be  administered  by  the  Secretary  of  the 
Senate  or  any  duly  authorized  person. 

The  following  form  of  subpoena  and  service  for  wit- 
nesses was  also  used  at  the  impeachment  hearing  of  the 
President : 

Form  of  Subpoena. 

'*To  ,  greeting:    You  and  each  of  you  are 

commanded  to  appear  before  the  Senate  of  the  United 

States,  on  the day  of ,  at  the  Senate  Chamber, 

in  the  city  of  Washington,  then  and  there  to  testify  your 
knowledge  in  the  cause  which  is  before  the  Senate,  in 
which  the  House  of  Representatives  have  impeached  .... 


Fail  not.  Witness: 

The  presiding  officer  of  the  Senate. 

At  the   city  of  Washington  this    day  of    , 

in  the  year  of  our  Lord ,  and  the  Independence 

of  the  United  States  the    ' ' 

Form  of  Service. 

"The  Senate  of  the  United  States  to  greetina : 

You  are  hereby  commanded  to  serve  and  return  the  with- 
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in  subpoena  according  to  law.     Dated  Washington,  this 

....  day  of  ,  in  the  year  of  our  Lord  , 

and  of  the  Independence  of  the  United  States  the 

Secretary  of  the  Senate."' 


>24 


Form  of  Summons  issued  and  served  upon  the  President. 

**The  United  States  of  America,  ss. 

The  Senate  of  the  United  States  to   greeting : 

Whereas    the    House    of   Representatives    of    the    United 

States  of  America  did,  on  the  day  of  , 

exhibit   to    the    Senate   articles   of   impeachment    against 

you,  the  said   ,  in  the  words  following : 

(Here  insert  the  articles ) 

and  demand  that  you,  the  said   ,  shall  be  put 

to  answer  the  accusations  as  set  forth  in  said  articles, 
and  that  such  proceedings,  examinations,  trials  and  judg- 
ments might  be  thereupon  had  as  are  agreeable  to 
law  and  justice. 

You,  the  said ,  are  therefore  hereby  summoned 

to  be  and  appear  before  the  Senate  of  the  United  States 
of  America,  at  their  Chamber,  in  the  city  of  Washington, 

on  the   day  of   ,  at  twelve  o'clock, 

and  thirty  minutes  after  noon,  then  and  there  to  answer 
to  the  said  articles  of  impeachment,  and  then  and  there 
to  abide  by,  obey  and  perform  such  orders,  directions, 
and  judgments  as  the  Sendte  of  the  United  States 
shall  make  in  the  premises  according  to  the  Constitu- 
tion and  laws  of  the  United  States. 

Hereof  you  are  not  to  fail. 

Witness 
and  presiding  officer  of  the  Senate. 

M  the  city  of  Washington  this day  of , 

in  the  year  of  our  Lord ,  and  of  the  Independence 

of  the  United  States  the   ' ' 

Form  of  Precept  endorsed  on  the  Writ  of  Summons: 

**The  United  States  of  America,  ss. 

The  Senate  of  the  United  States   ,  greeting . 

You  are  hereby  commanded  to  deliver  and  leave  with 

S4  Impeachment  of  President  Johnson,  Vol.  1,  15. 
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,   if   conveniently   to   be   found,    or,    if   not, 

to  leave  at  his  usual  place  of  abode,  or  at  his  usual  place 
of  business,  in  some  conspicuous  place,  a  true  and  attested 
copy  of  the  within  writ  of  summons,  together  with  a 
like  copy  of  this  precept;  and  in  whichsoever  way  you 

perform  the  service  let  it  be  done  at  least  days 

before  the  appearance  day  mentioned  in  said  writ  of 
summons. 

Fail  not,  and  make  return  of  this  writ  of  summons  and 
precept,  with  your  proceedings  thereon  endorsed  on  it, 
before  the  appearance  day  mentioned  in  the  said  writ 
of  summons. 

Witness 

and  presiding  officer  of  the  Senate. 

At  the  city  of  Washington,  this day  of , 

in  the  year  of  our  Lord  ,  and  of  the  inde- 
pendence of  the  United  States*'  the " 

The  managers  for  the  House  have  the  right  to  compel, 
by  process,  the  attendance  of  witnesses  during  the  impeach- 
ment trial,  and  also  the  right  to  compel  the  witnesses 
to  answer  all  proper  questions  which  may  be  submitted  to 
them.  In  this  respect  the  rules  which  prevail  in  the  courts 
would  prevail  at  an  impeachment  proceeding.** 

On  the  trial,  the  evidence  against  the  accused  is  first 
introduced,  the  burden  of  proof  being  on  the  House, 
it  having  preferred  the  charges.  After  the  House  has 
offered  its  evidence  the  accused  presents  his,  the  proceed- 
ings being  conducted  like  a  trial  in  court.  The  trial  being 
in  its  nature  criminal,  the  prosecution  must  bring  itself 
within  the  rule  in  such  cases  and  prove  the  accused 
guilty  beyond  a  reasonable  doubt. 

In  the  impeachment  of  Judge  Barnard  of  New  York,  the 
judges  of  the  Court  of  Appeals  of  tha^  State  sat  with  the 
Senators.  In  passing  upon  the  question  of  the  guilt  or  in- 
nocence of  the  accused,  Chief  Justice  Church  said:  **We 
are  here  in  a  criminal  case  where  the  respondent  is  entitled 
to  the  benefit  of  every  reasonable  doubt,  both  upon  the 
facts  and  the  law."  Andrews,  one  of  the  judges  of  the 
Court  of  Appeals,  said:     ''This  defendant  is  entitled  to 

*8  Impeacbment  of  President  Johnson,  Vol.  1,  15. 
2«Kilbourn  v.  Thompson,  103  U.  S.  190. 
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every  reasonable  doubt."    In  Nebraska  v.  Hastings,^^  the 
Supreme  Court  of  Nebraska  followed  this  rule. 

Managers  of  Impeachment  can  not  Amend  Articles. 

The  articles  of  impeachment  can  not  be  amended  by 
the  managers  who  have  been  chosen  by  the  House  to 
prosecute  the  impeached.  The  reason  is  that  the  Constitu- 
tion provides  that  the  power  to  impeach  is  conferred  upon 
the  House  of  Representatives.  After  the  House  has  pre- 
pared its  articles  of  impeachment  and  submitted  them  to 
the  Senate,  upon  which  the  accused  is  to  be  tried,  if  the 
managers  on  the  part  of  the  House  could  add  articles 
or  grounds  of  impeachment  to  those  adopted  by  the 
House,  it  would  be  equivalent  to  conferring  the  power 
of  impeachment  upon  them;  and  besides,  the  House 
of  Representatives  might  not  impeach  an  officer  upon 
the  grounds  proposed  by  the  managers.  The  articles, 
however,  may  be  amended  by  the  body  which  proposed 
them." 

Impeacbment  after  Expiration  of  Office. 

It  seems  that  an  officer  whose  term  has  expired  can  not 
be  impeached  for  acts  committed  while  in  office,  nor  can 
private  citizens  be  impeached.  The  Constitution  of 
Nebraska  provides,  **A11  civil  officers  of  this  State  shall 
be  liable  to  impeachment  for  any  misdemeanor  in  office.'* 
It  was  held  in  State  v.  Hill,^*  that  this  language  meant 
existing  officers;  persons  in  office  at  the  time  they  are 
impeached;  that  ex-officidls  were  not  civil  officers  within 
the  meaning  of  the  provision;  and  that  jurisdiction 
to  impeach  attached  at  the  time  the  offense  was  com- 
mitted and  continued  during  the  time  the  offender 
remained  in  office,  but  no  longer. 

The  case  of  Secretary  Belknap  has  been  cited  as  an  au- 
thority that  an  officer  can  be  impeached  after  his  term  of 
office.  The  facts  in  that  case  briefly  stated  were  these :  Mr. 
Belknap  was  Secretary  of  War,  and  was  impeached  for 
offenses  committed  while  acting  as  Secretary.     The  day 

2T  37  Nebraska,  96,  119. 

SB  Nebraska  v.  Lease,  ex- Attorney-General,  37  Nebraska,  92. 

»37  Nebraska,  80,  86. 
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the  articles  of  impeachment  were  preferred  a^inst  him, 
and  before  they  were  adopted  by  the  Honse,  Mr.  Belknap 
resigned  as  Secretary  of  War,  and  his  resignation  was 
accepted  by  the  President.  On  the  trial  he  pleaded  that 
the  Senate  had  no  jurisdiction  to  try  the  articles  of  im- 
peachment against  him,  because  he  had  ceased  to  be 
an  officer  before  he  was  impeached.  The  Senate  overruled 
this  plea  and  proceeded  to  the  trial,  which  resulted  in 
Mr.  Belknap's  acquittal.  But  the  record  shows  that  the 
Senators  who  voted  against  conviction  did  so  because  the 
House  of  Representatives  had  no  jurisdiction  to  prefer 
the  articles  of  impeachment,  and  consequently  the  Senate 
was  without  jurisdiction  to  hear  the  impeachment,  be- 
cause the  Secretary  had  ceased  to  be  a  civil  officer  at  the 
time  the  articles  were  preferred.  It  would  appear  from 
this  case  that  it  is  not  an  authority  to  sustain  the  con- 
tention that  an  officer  can  be  impeached  after  his  term 
has  expired,  but  is  rather  an  authority  that  he  can  not 
be.»« 

But  an  officer  may  be  impeached  during  his  second  term 
in  office  for  misdemeanors  committed  during  his  first 
term.  Judge  Barnard  was  impeached  in  the  State  of  New 
York  for  misdemeanors  committed  during  his  previous 
term  in  office,  and  so  was  Judge  Hubbell  of  Wisconsin, 
and  so  was  Governor  Butler  of  Nebraska.  In  each  of  these 
cases  the  respondent  claimed  that  he  was  not  subject  to 
impeachment  for  offenses  committed  during  his  previous 
term  in  office,  hut  in  neither  instance  was  the  plea  sus- 
tained.'* 

The  admissibility  of  evidence  and  who  determines  it. — 
The  question  as  to  whether  the  admissibility  of  evidence 
in  an  impeachment  trial  should  be  decided  by  the  pre- 
siding officer  or  by  the  Senate  was  considered  in  the 
impeachment  trial  of  President  Johnson.  The  Chief  Jus- 
tice said  that  certain  testimony  was  competent.  Where- 
upon Senator  Drake  said,  **I  suppose.  Sir,  that  the  ques- 
tion of  the  competency  of  evidence  in  this  court  is  a 
matter  to  be  determined  by  the  Senate,  and  not  by  the 
presiding  officer  of  the  court.  The  question  should  be 
submitted,  I  think,  Sir,  to  the  Senate.     I  take  exception 

«o  Foster  on  The  Constitution,  Vol.  I,  574-581. 
SI  37  Nebraska,  89. 
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to  the  presiding  officer  of  the  court  undertaking  to 
decide  a  point  of  that  kind."  To  which  the  Chief  Justice 
replied,  **The  Chief  Justice  is  of  opinion  that  it  is  his 
duty  to  decide  preliminarily  upon  objections  to  the 
evidence.  If  he  is  incorrect  in  that  opinipn  it  will  be  for 
the  Senate  to  correct  him."  Whereupon  Senator  Drake 
appealed  from  the  decision,  and  demanded  a  vote  of  the 
Senate  upon  the  question.  The  Chief  Justice  decided 
that  the  question  was  debatable  by  the  managers  of  the 
House,  and  by  cotinsel  for  the  defendant,  but  not  by  the 
Senators.  After  considerable  debate  the  Senate  retired 
and  adopted  the  following  resolution  on  the  subject 
offered  by  Senator  Henderson:  **The  presiding  officer 
on  the  trial  may  rule  all  questions  of  evidence  and 
incidental  questions,  which  ruling  shall  stand  as  the 
judgment  of  the  Senate,  unless  some  member  of  the 
Senate  shall  ask  that  a  formal  vote  be  taken  thereon,  in 
which  case  it  shall  be  submitted  to  the  Senate  for  de- 
cision; or  he  may,  at  his  option,  in  the  first  instance, 
submit  any  such  question  to  a  vote  of  the  members  of 
the  Senate."  The  resolution  was  adopted  by  a  vote  of 
thirty-one  yeas  to  nineteen  nays.** 

The  rule  established  in  this  proceeding  as  to  the 
admissibility  of  evidence  was  followed  by  the  Senate 
in   the   impeachment   of  Judge   Swayne. 

Senators  can  not  be  challenged. — Notwithstanding  that 
an  impeachment  proceeding  largely  partakes  of  the  na- 
ture of  a  criminal  trial,  and  many  of  the  principles 
of  law  governing  such  trials  apply  to  impeachment  pro- 
ceedings, such  as  that  the  guilt  of  the  impeached  must 
be  shown  beyond  a  reasonable  doubt,  and  that  the 
burden  of  proof  is  on  the  accuser,  yet  there  is  no  provision 
in  the  Constitution  and  no  principle  of  law  which  will 
justify  the  challenge  of  a  Senator  to  sit  at  the  trial 
and  vote  upon  the  guilt  or  innocence  of  the  impeached 
officer.  This  is  a  remarkable  anomaly  in  such  proceed- 
ings, and  is  perhaps  the  only  instance  in  the  whole 
range  of  judicial  or  quasi-judicial  proceedings  where  the 
right  of  the  accused  to  challenge  the  competency  of  those 

S3  Proceedings  in  the  Impeachment  of  Andrew  Johnson,  Vol.  1,  175, 
176,  186,  186. 
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who  are  to  hear  the  evidence  and  pass  npon  his  guilt 
or  innocence  is  denied.  A  Senator  may  have  expressed 
his  opinion  in  the  plainest  and  most  unequivocal  terms 
upon  the  guilt  or  innocence  of  the  impeached  officer^ 
but  he  can  not  be  challenged  for  that  reason.  He  may 
also  have  a  direct  personal  interest  in  the  Senate's  declar- 
ing the  impeached  o£Scer  guilty  or  innocent,  yet  he  can  not 
be  challenged.  A  remarkable  illustration  of  this  oc- 
curred in  the  trial  of  the  impeachment  of  President  John- 
son. There  was  no  Vice-President  of  the  United  States 
at  that  time.  Senator  Benjamin  P.  Wade  was  President 
of  the  Senate,  and  if  the  President  should  be  found  guilty 
he  would  become  President.  Because  of  the  personal  and 
political  interest  which  Senator  Wade  must  necessarily 
have  in  the  conviction  of  the  President — ^an  interest  which 
it  would  seem  was  beyond  the  power  of  human  agency 
to  resist — ^his  right  to  sit  as  a  Senator  and  vote  on  the 
articles  of  impeachment  was  challenged,  but  the  objec- 
tion was  subsequently  withdrawn,  and  he  was  sworn.** 
The  rule  seems  to  be  inflexible  and  beyond  the  power 
of  the  Senate  to  waive  or  change.  A  Senator  might 
thus  be  compelled  to  vote  upon  the  guilt  or  innocence 
of  his  father,  his  son  or  brother.  There  does  not  seem 
to  have  been  any  instance  in  the  whole  history  of  im- 
peachment proceedings,  either  in  England  or  the  United 
States,  where  the  right  of  challenge  has  been  sustained. 

When  the  impeachment  of  Judge  Pickering  was  before 
the  Senate,  Senator  John  Quincy  Adams  introduced  a  mo- 
tion that  any  member  of  the  Senate,  who,  as  a  member  of 
the  House,  had  voted  to  impeach  an  officer,  should  be  dis- 
qualified to  sit  and  act  in  the  same  case,  but  the  motion  waa 
defeated.  Mr.  Adams  said  that  three  Senators  sat  and 
voted  in  that  impeachment  who  were  members  of  the 
House  which  voted  to  impeach." 

In  1551  the  Duke  of  Somerset  was  impeached  for  treason 
and  felony,  and  several  of  the  Lords  said,  **They  held 
it  unfit  that  the  Duke  of  Northumberland,  the  Marquis 
of  Northampton,  and  the  Earl  of  Pembroke  should  be 
on   the  trial;   because   the   prisoner  was    chiefly   charged 

M  Proceedings  in  the  Impeachment  of  Andrew  Johnson,  Vol.  1,  112. 
s«  Memoirs  of  John  Quincy  Adams,  297. 
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with  practices  intended  against  them.  But  Answer  was 
made,  'That  a  peer  of  the  realm  might  not  be  challenged/ 
and  so  they  were  allowed  to  sit."'* 

In  1553  the  Duke  of  Northumberland,  the  Marquis 
of  Northampton  and  the  Earl  of  Warwick  were  tried 
for  High  Treason  for  espousing  the  cause  of  Lady  Jane 
Grey  to  the  Crown  of  England,  and  opposing  that  of 
Queen  Mary.  **0n  coming  to  the  bar  the  Duke  of  North- 
umberland asked  Thomas,  Duke  of  Norfolk,  sitting  as 
High  Steward  of  England,  whether  any  such  persons,  as 
were  equally  culpable  in  that  crime,  and  those  by  whose 
letters  and  commandments  he  was  directed  in  all  his 
doeings,  might  bee  his  judges,  or  passe  upon  his  tryall  att 
his  death;"  to  which  answer  was  made  that  **if  any  were 
as  deepely  to  bee  touched  as  himself e  in  that  case,,  yet 
as  longe  as  noe  attaindor  were  of  record  against  them, 
they  were  neverthelesse  persons  able  in  the  lawe  to  passe 
upon  any  tryall,  and  not  to  bee  challenged  therefore, 
but  att  the  prince's  pleasure."" 

So  in  the  trial  of  Bobert,  Earl  of  Essex,  and  Henry, 
Earl  of  Southampton,  before  the  Lords  of  Westminster 
in  1600,  upon  their  being  arraigned  the  Earl  of  Essex 
"desired  to  know  of  my  Lord  Chief  Justice,  whether  he 
might  challenge  any  of  the  peers  or  no;  whereunto  the 
Lord  Chief  Justice  answered,  No"*'' 

In  the  case  of  the  Earl  of  Portland  in  1701,  it  was  ob- 
jected by  the  Commons,  that  Lord  Somers,  the  Earl  of 
Oxford,  and  Lord  Halifax,  who  had  also  been  impeached 
by  the  Commons  before  the  House  of  Lords  for  being 
concerned  in  the  same  acts  for  which  Portland  had  been 
impeached  and  was  being  tried,  should  sit  but  the  Lords 
decided  'Hhat  no  Lord  of  Parliament  impeached  of  high 
crimes  and  misdemeanors  can  be  precluded  from  voting  on 
any  occasion,  except  on  his  own  trial." 

In  the  United  States,  the  right  of  challenge  arose  in 
the  impeachment  proceedings  of  Judge  Alexander  Addi- 
son, who  was  impeached  by  the  House  of  Representatives 
of  Pennsylvania  and  tried  beforfe  the  Senate  of  that  State. 
Three  members  of  the  Senate  at  the  time  the  impeach- 

«8  l8t  Howell'8  SUte  Trials,  521. 
»«l8t  Howell's  State  Trials,   765. 
ST  ist  HowelPs  State  Trials,  1335. 
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ment  was  heard  bad  been  members  of  the  Honse  of  Repre- 
sentatives when  the  impeachment  proceedings  were  before 
that  body,  and  had  voted  in  favor  of  them.  Judge  Addi- 
son challenged  the  right  of  these  Senators  to  sit  during 
the  trial  of  the  impeachment,  and  said  that  in  the  case  of  a 
trial  at  law  in  the  ordinary  courts,  no  grand  juror  would 
be  permitted  to  sit  as  a  traverse  juror  on  the  same  in- 
dictment. On  a  vote  being  taken  the  Senators  decided 
by  seventeen  to  six  that  the  challenge  could  not  be  sus- 
tained." 

Shortly  before  the  impeachment  of  President  Johnson, 
Senator  Sumner  said,  in  the  Senate:  "I  return,  then,  to 
my  proposition,  that  the  duty  of  the  hour  is  protection  to 
the  loyal  and  patriotic  citizen.  But  when  I  have  said 
this,  I  have  not  completed  the  proposition.  You  may 
ask.  Protection  against  whomt  I  answer  plainly.  Against 
the  President  of  the  United  States.  There,  Sir,  is  the 
duty  of  the  hour  .  .  .  There  was  no  such  duty  on  our 
fathers,  there  was  no  such  duty  on  recent  predecessors 
in  this  chamber,  because  there  was  no  President  of  the 
United  States  who  had  become  the  enemy  of  his  country." 
For  these  words  he  was  called  to  order,  but  he  insisted 
upon  his  language  and  the  point  of  order  was  overruled. 
Later  he  used  yet  more  pointed  language:  **Do  not  for- 
get that  we  stand  face  to  face  with  an  enormous  and 
malignant  usurper,  through  whom  the  Republic  is  im- 
periled,— ^that  Republic  which,  according  to  our  oaths  of 
office,  we  are  bound  to  save  from  all  harm."  Senator 
Johnson,  of  Maryland,  suggested  that  this  expression  of 
opinion  disqualified  Sumner  from  sitting  on  the  impeach- 
ment of  the  President,  but  he  did  not  carry  his  suggestion 
far  enough  to  raise  the  question  while  the  Senate  was 
hearing  the  evidence." 

Can  Senators  be  excused  from  sitting  in  the  Trial?— Has 
the  Senate  the  right  to  excuse  a  Senator  from  voting  on  an 
impeachment  t  In  the  impeachment  of  Judge  Charles 
Swayne  the  Senate  excused  certain  Senators  from  voting,*^ 
and  when  the  House  of  Representatives  was  considering 
the  impeachment  of  Senator  Blount,  his  brother,  who  was 

«8  Addison's  Trial,  20,  28. 

«» Storey's  Life  of  Sumner,  330,  331. 

*o  Impeachment  of  Judge  Swayne,  716. 
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a  member  of  the  House,  addressed  that  body  a  communica- 
tion asking  that  it  excuse  him  from  voting  on  the  articles, 
which  it  did.  The  question,  however,  does  not  seem  to  have 
been  made  at  that  time  as  to  the  right  or  power  of  the 
House  to  do  this.  If  neither  party  to  the  impeachment 
can  challenge  a  Senator's  right  to  sit  during  the  im- 
peachment proceedings  and  vote  on  the  innocence  or 
guilt  of  the  impeached,  it  is  difficult  to  see  what  power 
the  Senate  would  have  to  excuse  av  Senator  from  voting 
if  either  party  would  object.  The  reason  why  a  challenge 
will  not  lie  against  a  Senator  is  because  the  Constitution 
provides  that  the  Senate  shall  hear  the  impeachment.  If 
the  right  of  challenge  should  be  sustained  it  might  be  used 
to  such  an  extent  that  the  constitutional  majority  could 
not  be  obtained,  and  thus  the  impeachment  could  not  take 
place.  President  Johnson  was  acquitted  by  one  vote.  It 
can  be  seen  that  if  the  right  of  challenge  had  been  exer- 
cised it  might  have  influenced  the  result  of  that  trial,  and  a 
judgment  of  guilty  might  have  been  obtained.  If  the 
right  of  challenge  is  denied,  where  does  the  Senate  get  its 
right  or  power  to  excuse  a  Senator  from  voting?  What 
is  the  difference,  in  principle,  between  challenging  a 
Senator,  and  thus  preventing  him  from  hearing  the  evi- 
dence and  voting  on  the  guilt  or  innocence  of  the  im- 
peached, and  permitting  him  to  hear  the  evidence  and 
then  excuse  him  from  voting  as  to  its  sufficiency  or  in- 
sufficiency t 

During  the  impeachment  of  President  Johnson,  Senator 
Sumner  moved:  '*That  the  Chief  Justice  presiding  in  the 
Senate  on  the  trial  of  the  President  of  the  Uiiited  States, 
is  not  a  member  of  the  Senate,  and  has  no  authority,  under 
the  Constitution,  to  vote  on  any  question  during  the 
trial,  and  he  can  pronounce  decision  only  as  the  organ 
of  the  Senate,  with  its  assent.'**^  But  the  motion  failed 
by  the  vote  of  22  yeas  to  26  nays. 

The  constitutional  history  of  England  and  the  State 
trials  furnish  abundant  proof  that  while  there  were  many 
cases  where  the  impeached  was  justly  convicted  and  de- 
served the  full  penalty  inflicted  upon  him,  nevertheless 
impeachment  was  frequently  resorted  to  during  a  period 

41  Impeachment  of  Andrew  Johnson,  Vol.  1,  185. 
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of  more  than  -five  centuries  for  the  purpose  of  gratifying 
political  ambitions,  removing  a  formidable  rival,  over- 
throwing the  influence  of  some  influential  adviser  of  the 
Crown,  or  to  crush  the  force  of  some  powerful  dynasty, 
or  the  growing  prestige  of  some  ambitious  leader.  But  it 
has  been  the  experience  of  mankind  that  in  the  mutations 
of  politics  the  craftiness  of  statesmanship  often  sets 
in  motion  some  force  which  ultimately  destroys  the  hopes 
of  those  who  sought  to  build  their  fortunes  upon  the 
ruin  of  others.  If  English  history  teaches  that  impeach- 
ment has  been  the  result  of  intrigue,  it  also  teaches  that 
the  intriguer  in  turn  has  often  been  the  impeached,  and 
as  the  direct  consequence  of  his  intrigues.  An  admirable 
summing  up  of  English  history  on  this  subject*^  is  found 
in  the  speech  of  Lord  Carnarvon  in  the  impeachment 
trial  of  the  Earl  of  Danby,  as  follows:  **My  Lords:  I 
understand  but  little  of  Latin,  but  a  good  deal  of  English, 
and  not  a  little  of  English  history,  from  which  I  have 
learnt  the  mischiefs  of  such  kind  of  prosecutions  as 
these,  and  the  ill-fate  of  the  prosecutors.  I  could  bring 
many  instances,  and  those  ancient;  but,  my  Lords,  I 
shall  go  no  further  back  than  the  latter  end  of  Queen 
Elizabeth's  reign,  at  which  time  the  Earl  of  Essex 
was  run  down  by  Sir  Walter  Raleigh.  My  Lord  Bacon, 
he  ran  down  Sir  Walter  Baleigh,  and  your  lordships 
know  what  became  of  Lord  Bacon.  The  Duke  of  Buck- 
ingham, he  ran  down  my  Lord  Bacon,  and  your  lord- 
ships know  what  happened  to  the  Duke  of  Buckingham. 
Sir  Thomas  Wentworth,  afterwards  Earl  of  Strafford,  ran 
down  the  Duke  of  Buckingham,  and  you  all  know  what 
became  of  him.     Sir  Harry  Vane,  he  ran  down  the  Earl 

*2  11  HoweU's  State  Trials,  632,  633. 

It  is  said  that  the  Duke  of  Buckingham,  who  was  unfriendly  to 
Danby  and  wished  him  impeached,  influenced  Lord  Gamaryon  to  make 
his  argument,  after  having  first  caused  him  to  imbibe  most  freely  of 
wine,  believing  that  in  such  condition  he  would  say  something  which 
would  greatly  injure  Danby  before  the  Lords,  but  Lord  Carnarvon  spoke 
with  such  humor  and  power,  and  his  speech  had  such  an  evident  effect 
upon  the  Lords  favorable  to  Danby,  that  Buckingham  was  greatly  sur- 
prised and  disappointed,  and  said  in  a  loud  voice:  "Carnarvon  is  in- 
spired, and  my  claret  has  done  the  business."  Howell's  State  Trials, 
Vol.  11,  633. 
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of  Strafford,  and  your  lordships  know  what  became  of 
Sir  Harry  Vane.  Chancellor  Hyde  (Lord  Clarendon)  ran 
down  Sir  Harry  Vane,  and  your  lordships  know  what 
became  of  the  Chancellor.  Sir  Thomas  Osborne,  now 
Earl  of  Danby,  ran  down  Chancellor  Hyde,  but  what  will 
become  of  the  Earl  of  Danby  your  lordships  best  can 
tell.  But  let  me  see  that  man  that  dare  run  the  Earl  of 
Danby  down,  and  we  shall  soon  see  what  will  become 
of  him." 


CHAPTER  X. 

THE  SENATE. 

The  Senate  of  the  United  States  shall  be  composed 
of  two  Senators  from  each  State,  chosen  by  the  Legis- 
lature thereof,  for  six  Years;  and  eikch  Senator  shall  have 
one  Vote. 

As  most  of  the  preceding  section  related  to  the  House 
of  Bepresentatives  so  this  section  relates  to  the  Senate. 
It  fixes  the  number  of  Senators  from  each  State,  their 
terms  of  service,  their  division  into  classes  and  their  quali- 
fications, determines  who  shall  preside  over  the  Senate, 
how  the  officers  thereof  shall  be  chosen,  confers  upon 
that  body  the  power  to  try  all  impeachments  and  defines 
the  judgment  in  cases  of  impeachment. 

In  the  establishment  of  the  Senate  the  purpose  was  to 
give  representation  to  the  States  irrespective  of  their  popu- 
lation and  it  is  upon  this  principle  that  a  small  State 
has  the  same  numerical  power  in  the  Senate  as  a  large 
one.  A  different  principle  prevails  in  the  representation 
in  the  House  of  Representatives.  In  that  body  the  people 
are  represented  and  consequently,  the  representatives  of 
the  States  are  in  proportion  to  the  number  of  their  inhabi- 
tants. 

The  term  Senate  has  a  special  meaning  and  significance. 
It  is  a  legislative  body  whose  members  are  generally 
elected  to  serve  for  a  long  period  and  which  is  designed 
to  be  conservative.  A  recent  writer  has  said,  *'The  United 
States  Senate  is  a  gradual  development  from  the  Gover- 
nors Council  of  colonial  times,  which  was  first  a  mere 
advisory  council  of  the  governor,  afterwards  a  part  of 
the  legislature  sitting  with  the  assembly,  then  it  became 
a  second  house  of  the  legislature  sitting  apart  from  the 
assembly,  as  an  upper  house;  sometimes  the  members 
were  appointed  by  the  governor,  sometimes  they  were 
elected  by  the  people,  until  it  gradually  became  an  elec- 
tive body  with  the  idea  that  its  members  represented  cer- 

224 
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tain  districts  of  lands  usually  counties.  It  had  reached 
this  stage  of  development  when  the  National  Constitution 
was  framed."^  The  term  ** Senate"  was  probably  first 
used  in  the  Constitution  of  Virginia  adopted  in  1776.* 
Other  State  Constitutions  as  they  were  formed  adopted 
the  term  and  when  the  Convention  to  frame  the  Federal 
Constitution  met  it  also  adopted  it. 

The  Senate  of  the  United  States  is  that  branch  of 
Congress  composed  of  members  chosen  for  six  years  by 
the  legislatures  of  the  respective  States.* 

There  were  objections  against  the  powers  of  the  Senate* 
which  originated  from  a  desire  to  have  such  powers  vested 
in  a  body  in  which  the  respective  States  should  be  repre- 

1  Fisher's  Evolution  of  the  Constitutioii,  18. 

2  Poore's  Charters  and  Constitutions,  Part  2,'  1910. 

>  Pennsylvania  was  the  first  State  to  elect  Senators.  On  October  17, 
1788,  Madison  wrote  Jefferson:  "Pennsylvania  alone  has  as  yet  ac- 
tually appointed  Deputies,  and  that  only  for  the  Senate."  Madison's 
Writings,  Vol.  1,  432. 

«The  Senate  did  not  have  a  quorum  until  the  6th  of  April,  1789, 
though  Wednesday,  the  4th  of  March,  1789,  was  the  day  cm  which  the 
Gk>vemment  was  established.  Neither  North  Carolina  nor  Rhode  Is- 
land was  represented  in  the  Senate  during  its  first  session,  as  they 
had  not  ratified  the  Constitution.  The  following  Senators  appeared  as 
representatives  of  their  respective  States  at  the  above  date: 

New  Hampshire,  John  Langdon,  Paine  Wingate. 
Massachusetts,  Caleb  Strong,  Tristram  Dalton. 
Connecticut,  Oliver  Ellsworth,  William  S.  Johnson. 
New  York,  Rufus  King,  Philip  Schuyler. 
New  Jersey,  William  Paterson,  Jonathan  Elmer. 
Pennsylvania,  William  Maclay,  Robert  Morris. 
Delaware,  Richard  Bassett,  Oeorge  Read. 
Maryland,  Charles  Carroll,  John  McHenry. 
Virginia,  Richard  Henry  Lee,  William  Grayson. 
South  Obrolina,  Ralph  Izard,  Pierce  Butler. 
Georgia,  William  Few,  James  Gunn. 

— ^Maclay's  debates  in  the  Senate,  1. 

Of  these  the  following  had  been  members  of  the  Convention  which 
framed  the  Constitution: 

Oliver  Ellsworth,  Caleb   Strong, 

John  Langdon,  William  S.  Johnson, 

Rufus  King,  William  Paterson, 

Geoige  Read,  Richard  Bassett, 

William  Few. 
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sented  in  proportion  to  the  number  of  their  inhabitants, 
as  they  were  in  the  House  of  Representatives.** 

The  Convention  gave  great  consideration  to  the  estab- 
lishment of  the  Senate.  It  was  intended  it  should  be 
the  aristocratic  body  of  Congress,  composed  of  men  of 
great  weight  of  character  and  large  wealth,  and  in  the 
language  of  Mr.  Dickinson  it  was  to  bear  as  ''strong  a 
likeness  to  the  British  House  of  Lords  as  possible. ''•  In 
an  early  day  several  of  the  States  required  a  property 
qualification  for  members  of  the  National  Senate,  though 
such  a  provision  was  probably  unconstitutional.  An  emi- 
nent English  writer  on  our  Constitution  refers  to  the 
Senate  as  **the  masterpiece  of  the  Constitution.'*^ 

The  powers  of  the  Senate  have  generally  been  divided 
by  constitutional  writers  into  the  legislative,  executive  and 
judicial — the  same  as  those  of  Congress.  This  division  is 
logical  and  appropriate.  Its  legislative  power  is  to  unite 
with  the  House  of  Representatives  in  passing  legislation. 
Its  executive  power  consists  in  being  able  to  approve  or 
reject  nominations  sent  to  it  by  the  President  for  various 
positions  and  to  ratify  or  reject  treaties  sent  by  the  Presi- 
dent. Its  judicial  power  is  derived  from  that  clause  of 
the  Constitution  which  authorizes  it  to  try  impeachment 

8  Mr.  DickiiiBoii,  referring  to  the  charge  that  representation  in  the 
Senate  was  a  compromise,  vigorously  denies  the  statement.  He  says: 
"The  equal  representation  of  each  State  in  one  branch  of  the  legislatwre 
was  an  original  substantive  proposition,  made  in  convention  very  soon 
after  the  draft  offered  by  Virginia.  ♦  ♦  ♦  The  proposition  was  ex- 
pressly made  upon  this  principle,  that  a  territory  of  such  extent  as  that 
of  United  America,  could  not  be  safely  and  advantageously  governed,  but 
by  a  combination  of  republics,  each  retaining  aU  the  rights  of  supreme 
sovereignty,  excepting  such  as  ought  to  be  contributed  to  the  Union; 
that  for  the  securer  preservation  of  these  sovereignties,  they  ought  to 
be  represented  in  a  body  by  themselves  and  with  equal  suffrage;  and 
that  they  would  be  annihilated  if  both  branches  of  the  legislature  were 
lo  be  formed  of  representatives  of  the  people,  in  proportion  to  the 
number  of  inhabitants  in  each  State."  Dickinson  letter,  Federalist, 
Vol.  2,  816,  Scott's  ed. 

«  Journal,   125. 

7  Bryce's  American  Commonwealth,  Vol.  1,  109. 

The  same  author  says  the  Senate  contains  many  men  of  great  wealth. 
Some,  an  increasing  number,  are  Senators  because  they  are  rich;  a  few 
are  rich  because  they  are  Senators;  while  in  the  remaining  cases  the 
same  talents  which  have  won  success  in  law  or  commerce  have  brought 
their  possessor  to  the  top  in  politics  also.    Vol.  1,  116. 


THE    SENATE.  227 

proceedings  presented  to  it  by  the  House  of  Representa- 
tives.* 

The  Senate  was  intended  to  sustain  close  relationship 
to  the  President  and  the  early  Presidents  frequently  visited 
the  Senate  in  person  and  conversed  with  the  members  on 
public  questions.  This  was  especially  a  custom  of  Wash- 
ington.' 

How  Senators  shonld  be  elected. — Several  plans  were 
proposed  in  the  Convention  for  the  election  of  Senators. 
Mr.  Randolph's  plan  provided  that  members  of  the  sec- 
ond branch  of  the  National  Legislature  ought  to  be  elected 
by  those  of  the  first,"  out  of  a  proper  number  of  persons 
nominated  by  the  individual  legislatures.  Mr.  Pinckney's 
plan  provided  that  the  Senators  shall  be  elected  and 
chosen  by  the  House  of  Delegates,  meaning  the  lower 
house  of  Congress."  Mr.  Spaight  favored  the  election  of 
the  second  branch  of  the  National  House  by  the  State 
legislatures.*^  Mr.  Wilson  favored  the  election  of  the 
Senators  by  the  people.*'  Mr.  Read  thought  that  Senators 
should  be  appointed  by  the  Chief  Executive  out  of  a 
number  of  persons  nominated  by  the  separate  legislatures.** 
Mr.  Dickinson  thought  the  second  branch  of  the  Na- 
tional Legislature  should  be  chosen  by  the  individual  legis- 
latures, and  said  he  had  two  reasons  for  his  opinion,  first, 
because  the  sense  of  the  States  would  be  better  collected 
through  their  Qovemments  than  immediately  from  the 
people  at  large,  and  second,  because  he  wished  the  Senate 
to  consist  of  the  most  distinguished  characters,  eminent 

8  The  language  of  the  Constitution  in  which  the  functions  of  the 
Senate  are  described  is  said  to  be  mainly  the  work  of  John  Dickinson. 
Fisher's  Evolution  of  the  Constitution,  18. 

9  In  1808,  John  Adams  wrote,  "During  President  Washington's  ad- 
ministration of  eight  years  his  authority  in  the  Senate  was  extremely 
weak.'*     Life  and  works  of  John  Adams,  Vol.  9,  301. 

Mr.  Adams  also  said,  "While  the  Senate  of  the  United  States  have  a 
negative  on  all  appointments  to  office,  we  can  never  have  a  National 
President.  In  spite  of  his  own  judgment,  he  must  be  the  President,  not 
to  say,  the  tool  of  a  Party."  Life  and  works  of  John  Adams,  Vol.  10, 
397. 

10  Journal,  61. 

11  Journal,  65. 

12  Journal,  81. 
i<  Journal,  82. 
14  Journal,  12^. 
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for  their  rank  in  life  and  their  weight  of  property,  and 
•he  thought  such  characters  more  likely  to  be  selected  by 
the  State  legislatures  than  in  any  other  mode.^*  Mr. 
Wilson  said,  **If  we  are  to  establish  a  national  government, 
that  government  ought  to  flow  from  the  people  at  large. 
If  one  branch  of  it  should  be  chosen  by  the  legislatures 
and  the  other  by  the  people,  the  two  branches  will  rest  on 
different  foundations,  and  dissensions  will  naturally  arise 
between  them,  and  he  wished  both  branches  to  be  elected 
by  the  people/'"  Mr.  Madison  argued  if  the  motion  of 
Mr.  Dickinson  should  be  agreed  to,  **We  must  either  de- 
part from  the  doctrine  of  proportional  representation, 
or  admit  into  the  Senate  a  very  large  number  of  mem- 
bers. The  first  is  inadmissible,  being  evidently  unjust; 
the  second  is  inexpedient.  The  use  of  the  Senate  is 
to  consist  in  its  proceeding  with  more  coolness,  with 
more  system,  and  with  more  wisdom,  than  the  popu- 
lar branch.  Enlarge  their  number,  and  you  communi- 
cate to  them  the  vices  which  they  are  meant  to  cor- 
rect." .  .  .  The  more  the  representatives  of  the  people 
were  multiplied  the  more  they  partook  of  the  infirmities 
of  their  constituents,  the  more  liable  they  became  to  be 
divided  among  themselves,  either  from  their  own  indiscre- 
tions or  the  artifices  of  the  opposite  faction,  and  of  course 
the  less  capable  of  fulfilling  their  trust.  When  the  weight 
of  a  set  of  men  depends  merely  on  their  personal  char- 
acters, the  greater  the  number  the  greater  the  weight. 
When  it  depends  on  a  degree  of  political  authority  lodged 
in  them,  the  smaller  the  number  the  greater  the  weight.*^ 
Mr.  Gerry  said:  '*Four  modes  of  appointing  the  Senate 
have  been  mentioned;  first,  by  the  first  branch  of  the 
National  Legislature — this  would  create  a  dependence  con- 
trary to  the  end  proposed.  Second,  by  the  National  Execu- 
tive,— ^this  is  a  stride  towards  monarchy  which  few  will 
think  of.  Third,  by  the  people ;  the  people  have  two  great 
interests,  the  landed  interest  and  the  commercial,  including 
the  stockholders.  To  draw  both  branches  from  the  peo- 
ple will  leave  no  security  to  the  latter  interest ;  the  people 
being   chiefly  composed   of  the   landed  interest;   and   er- 

18  Journal,  119,  124. 
!•  Journal,  125. 
17  Journal,  126. 
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-roneoosly  supposing  that  the  other  interests  are  adverse 
to  it.  Fourth,  by  the  individual  legislatures — the  elections 
being  carried  through  this  refinement,  will  be  most  like 
to  provide  some  check  in  favor  of  the  commercial  inter- 
est against  the  landed;  without  which,  oppression  will 
take  place;  and  no  free  government  can  last  long  where 
that  is  the  case."  He  therefore  favored  this  method.  The 
commercial  and  moneyed  interests  would  be  more  secure 
in  the  hands  of  the  State  legislatures  than  of  the  people 
at  large.  The  former  have  more  sense  of  character  and 
will  be  restrained  by  that  very  injustice.  Mr.  Charles  C. 
Pinckney  thought  that  the  second  branch  ought  to  be 
permanent  and  independent,  and  that  the  members  of  it 
would  be  rendered  more  so  by  receiving  their  appointments 
from  the  State  legislatures.  Colonel  Mason  argued: 
^*  Whatever  power  may  be  necessary  for  the  National  Gov- 
ernment a  certain  portion  must  necessarily  be  left  to  the 
States. .  The  State  legislatures  ought  to  have  some  means 
of  defending  themselves  against  encroachments  of  the 
National  Government.  Shall  we  leave  the  States  unpro- 
vided with  the  means  for  this  purpose,  and  what  better 
means  can  we  provide  than  giving  them  some  share  in,  or 
rather  make  them  a  constituent  part  of  a  National  es- 
tablishment t"  The  Committee  of  the  Whole  then  voted  on 
the  motion  of  Mr.  Dickinson  that  the  Senators  ought  to 
be  chosen  by  the  individual  State  legislatures,  and  it  was 
carried  by  the  vote  of  ten  States.^'  This  provision  was 
adopted  by  the  Committee  on  Detail  and  reported  by  it 
to  the  Convention. 

Number  of  Senators  from  each  State. — ^Having  deter- 
mined that  Senators  should  be  elected  by  the  State  legis- 
latures, the  next  question  the  Convention  had  to  decide 
was  how  many  members  of  the  Senate  there  should  be. 
The  Committee  of  the  Whole  had  made  no  report  on  this 
subject.  Mr.  Bandolph  was  of  the  opinion  that  the  Sen- 
ate ought  to  be  much  smaller  than  the  first  branch  of  the 
National  Legislature,  so  small  as  to  be  exempt  from  the 
passionate  proceedings  to  which  large  assemblies  are  liable. 
The  general  object  was  to  provide  a  cure  for  the  evils 
under  which  the  Government  was  laboring;  in  tracing 
these  evils  to  their  origin  every  man  had  found  in  it  the 

i«  Journal,  126,  129,  130. 
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turbulence  and  follies  of  democracy ;  some  check,  therefore, 
ought  to  be  sought  for  against  this  tendency  of  our  Gov- 
ernment, and  a  good  Senate  seemed. most  likely  to  answer 
the  purpose.^®  Mr.  Sherman  moved  that  a  vote  be  taken 
whether  each  State  should  have  one  vote  in  the  second 
branch,  and,  upon  this  motion  the  following  States  voted 
aye :  Connecticut,  New  York,  New  Jersey,  Maryland — ^four ; 
Massachusetts,  Pennsylvania,  Virginia,  North  Carolina  and 
Georgia,  no — ^five.**  The  question  was  then  postponed,  but 
upon  being  again  taken  up  Mr.  Gouvemeur  Morris  moved 
that  there  be  three  Senators  from  each  State.  He  wished 
the  Senate  to  be  a  numerous  body.  Mr.  Gorham  preferred 
two  to  three  members.  Colonel  Mason  thought  three  from 
each  State  including  the  new  States,  would  make  the 
second  branch  too  numerous.  The  question  of  allowing 
three  members  to  each  State  was  then  voted  upon,  the 
State  of  Pennsylvania  voted  yea,  and  the  States  of  New 
Hampshire,  Massachusetts,  Connecticut,  Delaware,  Virginia, 
North  Carolina,  South  Carolina  and  Georgia  voting  nay — 
eight.  It  was  then  unanimously  agreed  that  each  State 
should  have  two  Senators.*^  This  was  a  compromise  be- 
tween the  large  and  small  States.  The  large  States  thought 
they  should  have  a  representation  in  each  branch  of  Con- 
gress based  on  population,  while  the  small  States  wanted 
an  equal  representation  in  each  branch,  for  each  State 
independent  of  its  population. 

Length  of  Senatorial  Term. — The  Convention  then  con- 
sidered the  length  of  the  senatorial  term.  Mr.  Spaight 
moved  to  fix  the  term  at  seven  years,  Mr.  Sherman  {nought 
this  too  long.  If  they  did  their  duty  well  they  would  be 
re-elected,  if  they  did  not  an-  earlier  opportunity  would 
be  allowed  for  getting  rid  of  them ;  he  preferred  five  years. 
Mr.  Pierce  suggested  three  years  and  thought  seven  years 
would  raise  an  alarm.  Mr.  Randolph  favored  seven  years. 
The  Senate  should  be  a  firm  body,  and  if  it  were  not  the 
other  branch  would  overwhelm  it.  Mr.  Madison  consid- 
ered seven  years  as  the  proper  length  of  the  term.  The 
question  was  then  put  on  seven  years  as  the  term  for  the 
Senate.     Eight   States   voted  for  it,   one   against   it   and 

10  Journal,  81. 
.20  Journal,  148. 
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two  were  divided."  Subsequently  Mr.  Gorham  moved 
that  the  term  be  six  years,  one-third^'  of  the  members  to 
go  out  every  second  year.^*  Five  and  nine  years  were 
then  suggested,  also  that  the  term  be  during  good  behavior, 
but  these  were  all  rejected.'''  Six  years  as  the  term  was 
subsequently  adopted  by  the  Committee  of  Detail  and  re- 
ported by  that  Committee  to  the  Convention.'* 

22  Journal,  164-156. 

28  A  precedent  for  Mr.  Qorham's  suggestion  that  one-third  of  the 
Senators  retire  every  second  year  was  found  in  the  lizecutive  Council 
appointed  by  the  Colonial  Congress. 

24  Journal,  241. 

2B  Journal,  445. 

2«  There  is  a  fine  description  of  the  derelopment  of  the  Senate  in 
Stevens'  Growth  of  the  Constitution  (pp.  78,  79).  "At  the  Phila- 
delphia Convention  an  attempt  was  made  to  engraft  a  privy  council 
on  the  Constitution  of  the  United  States,  in  addition  to  a  Congress  of 
two  Chambers,  but  the  attempt  failed.  Instead  of  establishing  a 
Council,  the  Convention  gave  certain  powers  of  such  an  executive  body 
to  the  National  Senate.  Indeed,  although  the  Senate  was  created  as 
a  branch  of  the  Legislature,  the  early  Senators  seemed  to  have  thought 
of  it  as  being  first  and  foremost  a  body  with  executive  functions. 
And  this  it  was  at  the  beginning.  For  the  first  five  years  of  its  ex- 
istence its  sessions  were  held  with  closed  doors,  and  its  principal  trans- 
actions related  to  the  confidential  executive  business  of  treaties  and 
the  confirming  of  appointments.  Its  present  position  as  a  legislative 
chamber  as  powerful  and  as  active  as  the  lower  House  of  Congress, 
has  resulted  only  from  a  long  process  of  development.  It  has  wielded 
in  fact,  the  three  elements  of  authority — executive,  legislative  and  judi- 
cial, and  notwithstanding  changes  of  form  and  detail,  it  has  un- 
doubtedly done  so  in  essential  succession  to  the  old  combined  council 
and  upper  House  of  Colonial  days,  and  through  that,  to  the  English 
Privy  Council,  and  the  upper  House  of  Parliament  and  thus  to  the 
Witenagemot." 

Mr.  Jeiferson  has  left  us  the  opinion  of  President  John  Adams 
concerning  the  Senate.    In  his  Anas  we  find  the  following  entry: 

"February  15,  '98.  I  dined  this  day  with  Mr.  Adams,  the  pres't. 
We  got  on  to  the  Constitutn  and  in  the  course  of  our  conversn  he  said 
that  no  republic  could  ever  last  which  had  not  a  Senate,  and  a  Senate 
deeply  and  strongly  rooted,  strong  enough  to  bear  up  against  all  popu- 
lar storms  and  passions.  That  he  thought  our  Senate  as  well  consti- 
tuted as  it  could  have  been,  being  chosen  by  the  legislatures,  for  if 
these  could  not  support  them  he  did  not  know  what  could  do  it,  that 
perhaps  it  might  have  been  as  well  for  them  to  be  ehosen  by  the  State 
at  large,  as  that  would  insure  a  choice  of  distinguished  men,  since 
none  but  such  could  be  known  to  a  whole  people;  that  the  only  fault 
in  our  Senate  was  that  it  was  not  durable  enough,  that  hitherto  it 
had  behaved  very  well,  however  he  was  afraid  they  would  give  way  in 
end."     Ford's  Jefferson,  VoL  1,  276,  277. 
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What  vote  should  each  State  have  in  the  Senate. — ^Mr. 

Sherman  moved  that  each  State  should  have  ''one  vote 
and  no  more."  This  motion  preeipated  one  of  the  most 
interesting  and  animated  debates  in  the  entire  Convention, 
during  which  the  impossibility  of  framing  a  Constitution 
was  frequently  suggested.  The  Committee  of  the  Whole 
reported  that  the  right  of  suffrage  in  the  second  branch 
of  the  National  Legislature  ought  to  be  according  to* the 
rule  established  by  the  first.*^  Subsequently  Mr.  Ellsworth 
moved  that  the  rule  in  the  second  branch  be  the  same  as 
that  established  by  the  Articles  of  Confederation.**  He 
hoped,  he  said,  that  this  would  become  a  ground  of  com- 
promise in  regard  to  the  second  branch.  We  were  partly 
national,  and  partly  federal.  The  proportional  represen- 
tation in  the  first  branch  was  conformable  with  the 
national  principle,  and  would  secure  the  large  States 
against  the  small.  An  equality  of  voices  was  conformable 
to  the  federal  principle,  and  was  necessary  to  secure  the 
smaller  States  against  the  large.  He  trusted  that  on  this 
middle  ground  a  compromise  would  take  place,  for  he 
did  not  see  that  it  could  on  any  other. 

Mr.  Wilson  had  not  expected  such  a  motion  after  the 
establishment  of  the  contrary  principle  in  the  first  branch. 
The  gentleman  from  Connecticut  had  pronounced  that  if 
the  motion  should  not  be  acceded  to,  none  of  the  States 
north  of  Pennsylvania,  with  one  exception,  would  agree 
to  any  general  government.  For  his  part  he  entertained 
more  favorable  hopes  of  Connecticut  and  the  Northern 
States,  and  that  they  would  not  abandon  a  country  to 
which  they  were  bound  by  so  many  strong  and  endearing 
ties.  But  should  the  deplored  event  happen,  it  would 
neither  stagger  his  sentiments  nor  his  duty.  If  the  mi- 
nority of  the  people  of  America  refused  to  coalesce  with 
the  majority  on  just  and  proper  principles;  if  a  separa- 
tion must  take  place,  it  could  never  happen  on  better 
grounds.'*  Mr.  Madison  discussed  the  general  principles 
of  the  motion  and  said,  ''Wherever  there  is  danger  of  at- 
tack there  ought  to  be  a  constitutional  power  of  defense. 
The  States  were  divided  into  different  interests  not  by 

27  Journal,  161. 
ss  Journal,  268. 
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their  difference  in  size,  but  their  circumstances;  the  most 
material  of  which  resulted  partly  from  climate,  but  princi- 
pally from  the  effects  of  their  having  or  not  having  slaves. 
These  two  causes  concurred  in  forming  the  great  division 
of  interest  in  the  United  States.**^  It  did  not  lie  between 
the  large  and  small  States,  but  between  the  Northern  and 
Southern  States."" 

After  a  continuation  of  the  debate,  the  motion  to  allow 
each  State  one  vote  in  the  Senate  was  defeated  by  an 
equal  division  of  the  States,  Connecticut,  New  York,  New 
Jersey,  Delaware,  Maryland  voting  ''yea,"  Massachusetts, 
Pennsylvania,  Virginia,  North  Carolina  and  South  Caro- 
lina, **nay,"  while  Oeorgia  was  divided."  Another  short 
debate  ensued  when  the  matter  was  referred  to  a  com- 
mittee composed  of  a  member  from  each  State  which  was 
elected  by  ballot.**  The  committee  reported  that  in  the 
second  branch,  each  State  shall  have  an  equal  vote.*^    At 

to  Journal,  276. 

SI  ''It  is  well  known/'  says  Mr.  Madison,  ''that  the  equality  of  the 
States  in  the  Federal  Senate  was  a  compromise  between  the  larger  and 
the  smaller  States,  the  former  claiming  a  proportional  representation 
in  both  branches  of  the  L^slature,  as  due  to  their  superior  population ; 
the  latter  an  equality  in  both,  as  a  safeguard  to  the  reserved  sovereignty 
of  the  States,  an  object  which  obtained  the  concurrence  of  membei:^ 
from  the  larger  States.  But  it  is  equally  true,  though  but  little  ad- 
verted to  as  an  instance  of  miscalculating  speculation,  that,  as  soon  as 
the  smaller  States  had  secured  more  than  a  proportional  share  in  the 
proposed  Government,  they  became  favorable  to  augmentation  of  its 
powers,  and,  that  under  the  administration  of  the  Government,  they 
have  generally  in  contests  between  it  and  the  State  Governments,  leaned 
to  the  former.  *  *  *  Nothing  is  more  certain  than  that  the  tenure 
of  the  Senate  was  meant  as  an  obstacle  to  the  instability,  which  not 
only  history,  but  the  experience  of  our  country,  had  shown  to  be  the 
besetting  infirmity  of  popular  governments.''  Madison's  Writings, 
Vol.  4,  429,  430. 

sa  Journal,  284. 

ssThe  Committee  consisted  of  Mr.  Gerry,  Mr.  Ellsworth,  Mr.  Yates, 
Mr.  Paterson,  Dr.  Franklin,  Mr.  Bedford,  Mr.  Martin,  Mr.  Mason, 
Mr.  Davie,  Mr.  Rutledge  and  Mr.  Baldwin.     Journal,  289,  290. 

S4  Journal,  290.  Mr.  Madison  says:  "This  report  was  founded  on 
a  motion  in  the  Committee  made  by  Doctor  Franklin.  It  was  barely 
acquiesced  in  by  the  members  from  the  States  opposed  to  an  equity 
of  votes  in  the  second  branch,  and  was  evidently  considered  by  the 
members  on  the  other  side,  as  a  gaining  of  their  point.  A  motion  was 
made  by  Mr.  Sherman  (who  acted  in  the  place  of  Mr.  Ellsworth,  who 
was  kept  away  by  indisposition)    in  the  Conmiittee,  to  the  following 
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a  later  day  in  the  Convention,  Mr.  Oouvemeur  Morris  and 
Mr.   King  moved  that  the   representation  in  the  second 

branch  consist  of  members  from  each  State,  who 

should  vote  per  capita.  Mr.  Morris  moved  to  fill  the  blank 
with  three.  Mr.  Gorham  preferred  two.  On  the  motion 
to  fill  it  with  three  Pennsylvania  alone  voted  for  it.  It 
was  then  unanimously  agreed  to  fill  it  with  two.  On  the 
question  ''That  the  second  branch  consist  of  two  members 
from  each  State,  and  that  they  vote  per  capita/*  nine  States 
voted  for  it  and  one,  Maryland,  against  it.** 

The  Committee  of  Detail  incorporated  this  provision  in 
its  report,  and  the  Committee  on  Style  adopted  it  with  a 
slight  change  in  the  language.  Thus  was  settled  one  of 
the  most  important  as  well  as  dangerous  questions  which 
came  before  the  Convention.  It  was  one  of  the  greatest 
compromises  which  members  of  the  Convention  found  it 
necessary  to  make  in  order  that  a  Constitution  might  be 
established." 

To  have  given  each  State  three  Senators  would  have 
made  the  Senate  too  large,  while  only  one  from  a  State 
might  have  deprived  a  State  at  times  of  representation. 

Instructing  Senators. — There  is  no  authority  in  the  Con- 
stitution for  a  State  legislature  to  instruct  its  Senators 
how  they  shall  vote  on  any  particular  question,  though 
occasionally  legislatures  have  done  so,  but  an  instruction 


effect,  "that  each  State  should  have  an  equal  vote  in  the  second  branch, 
provided  that  no  decision  therein  should  prevail  unless  the  majority 
of  States  concurring  should  also  comprise  a  majority  of  the  inhabitants 
of  the  United  States."  This  motion  was  not  much  deliberated  on,  nor 
approved,  in  the  committee.     Journal,  290,  291,  note. 

SB  Journal,  418. 

MThe  reason  of  the  compromise  is  stated  by  President  Washington 
in  his  communication  to  the  House  of  Representatives  declining  to 
give  the  House  certain  information  concerning  the  Jay  Treaty.  In  that 
communication  the  President  said:  "It  is  a  fact  declared  by  the 
general  convention  and  universally  understoodi  that  the  constitution 
of  the  United  States  was  the  result  of  a  spirit  of  amity. and  mutual 
concession.  And  it  is  well  known  that  imder  this  influence,  the  smaller 
states  were  admitted  to  an  equal  representation  in  the  Senate  with  the 
larger  States ;  and  that  this  branch  of  the  government  was  invested  with 
great  powers;  for  on  the  equal  participation  of  those  powers,  the 
sovereignty  and  political  safety  of  the  smaller  States  were  deemed 
essentially  to  depend."  Marshall's  Life  of  Washington,  Vol.  5,  657, 
068. 
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is  only  the  expression  of  that  particular  legislature.  Per- 
haps the  legislature  which  elected  the  Senator  would  not 
have  done  so.  It  has  sometimes  happened  When  a  legis- 
lature instructed  a  Senator  to  vote  in  a  certain  way  and 
the  Senator  could  not  do  so  in  accordance  with  his  con- 
science and  his  judgment,  that  he  resigned,  though  the 
action  of  his  State  legislature  imposed  no  obligation  upon 
him  to  do  so,  not  even  a  moral  obligation.'^ 

John  Tyler  resigned  as  a  United  States  Senator  rather 
than  vote  on  certain  questions  according  to  the  instructions 
of  the  legislature  of  his  State.'® 

John  Quincy  Adams  also  resigned  as  Senator  from  Mas- 
sachusetts in  1808,  for  the  reason  that  his  vote  on  certain 
measures  was  not  pleasing  to  his  constituents.'® 

Senator  Lindsay  of  Kentucky,  was  requested  by  the 
Legislature  of  that  State  to  resign,  because  he  was  not 

MVon  Hoist's  Constitutional  History  of  the  U.  S.,  78. 

MWoodbum's  American  Republic,  230-240. 

MThe  folloii^ing  letter  was  addressed  by  Mr.  Adams  to  the  Massa- 
chusetts Legislature  stating  his  reasons  for  resigning. 
To  the  Honorable  Senate  and  House  of  Representatives  of  the  Common- 
wealth of  Massachusetts. 
Gentlemen: — 

It  has  been  my  endeavor,  a9  I  have  conceived  it  was  my  duty,  while 
holding  a  seat  in  the  Senate  of  the  Union,  to  support  the  administra- 
tion of  the  general  government  in  all  necessary  measures  within  its 
competency,  the  object  of  which  was  to  preserve  from  seizure  and  depre- 
dation the  persons  and  property  of  our  citizens,  and  to  vindicate  the 
rights  essential  to  the  independence  of  our  country  against  the  un- 
just pretensions  and  aggressions  of  all  foreign  powers. 

Certain  resolutions  recently  passed  by  you  have  expressed  your 
disapprobation  of  measures  to  which,  under  the  influence  of  these 
motives,  I  give  my  assent.  As  far  as  the  opinion  of  a  majority  in  the 
Legislature  can  operate,  I  can  not  but  consider  these  resolutions  as 
enjoining  upon  the  representation  of  the  State  in  Congress  a  sort  of 
opposition  to  the  National  administration  in  which  I  can  not  'consistent- 
ly with  my  principles  concur. 

To  give  you,  however,  the  opportunity  of  placing  in  the  Senate  of 
the  United  States  a  member  who  may  devise  and  enforce  the  means 
of  relieving  our  fellow-citizens  from  their  present  sufferings  without 
sacrificing  the  peace  of  the  Nation,  the  personal  liberties  of  our  seamen, 
or  the  neutral  rights  of  our  commerce,  I  now  restore  to  you  the  trust 
committed  to  my  charge,  and  resign  my  seat  as  a  Senator  of  the 
United  States  on  the  part  of  this  Commonwealth. 

I  am  with  perfect  respect,  gentlemen,  your  very  humble  and  obedient 
servant.  John  Quincy  Adams. 

Boston,  8  June,  1808.  Memoirs  of  John  Quincy  Adams,  Vol.  1,  535. 
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representing  his  party,  or  his  State  on  the  financial  ques- 
tion. To  this  request  the  Senator  replied  in  a  speech  in 
the  Senate  in  substance  as  follows:*®  **I  do  not  exercise 
my  Senatorial  duties  subject  to  legislative  supervision  nor 
hold  my  place  at  the  legislative  will.  I  represent  not  a 
party  merely,  but  all  the  people  of  Kentucky.  My  term  of 
service  is  fixed  by  the  Constitution  of  the  United  States. 
The  State  legislature  can  not  abridge  it,  nor  can  resolu- 
tions of  a  legislature  relieve  a  Senator  of  his  responsibili- 
ties. His  own  judgment  and  conscience  most  be  his  guide. 
I  am  a  Senator  of  the  United  States.  Public  questions 
affecting  the  interest  of  the  whole  country  must  be  con- 
sidered from  the  standpoint  of  broadest  patriotism,  not 
merely  from  consideration  of  local  favor.  If  a  Senator  so 
acting  is  to  be  driven  from  his  place  by  his  State  legisla- 
ture, the  dignity  and  independence  of  the  Senate  will  soon 
be  things  of  the  past."** 

«o  Senate  Record,  Feby.  4,  1S98,  1433. 

«i  In  March,  1836,  Mr.  Madison  wrote:  "The  precise  obligation 
imposed  on  a  representative  by  the  instructions  of  his  constituents  still 
4iyides  the  opinions  of  distinguished  statesmen.  This  is  the  case  in 
Great  Britain,  where  such  topics  have  most  been  discussed.  It  is 
also  now  the  case,  more  or  less,  here,  and  was  so  at  the  first  Congress 
under  the  present  Constitution.  It  being  agreed  by  all,  that  whether 
an  instruction  be  obeyed  or  disobeyed,  the  act  of  the  representative  is 
•equally  valid  and  operative,  the  question  is  a  moral  one  between  the 
representative  and  his  constituents.  If  satisfied  that  the  instruction 
expresses  the  will  of  his  constituents,  it  must  be  with  the  representative 
to  decide  whether  he  will  conform  to  an  instruction  opposed  to  his 
judgment,  or  will  incur  their  displeasure  by  disobeying  it.  In  a  case 
necessarily  appealing  to  the  conscience  of  the  representative,  its  para- 
mount dictates  must,  of  course,  be  his  guide."  Madison's  Writings, 
Vol.  4,  428-29. 

Washington  was  not  inclined  to  favor  instructions  from  electors 
to  their  representatives.  He  believed  that  the  representative,  who  was 
acquainted  with  the  sentiments  of  his  constituents,  should  be  left  to 
act  according  to  the  judgment  he  should  form,  after  being  enlightened 
by  the  arguments  and  collected  wisdom  of  a  deliberate  assembly. 

He  was  still  stronger  in  his  opinion  concerning  certain  societies 
or  oiiganizations  assuming  to  advise  concerning  legislation.  On  this 
subject  he  wrote:  ''Can  anything  be  more  absurd,  more  arrogant,  or 
more  pernicious  to  the  peace  of  society,  than  for  self-created  bodies, 
forming  themselves  into  permanent  censors,  and  under  the  shade  of 
night  in  a  conclave  resolving  that  Hcts  of  Congress,  which  have  under- 
.gone  the  most  deliberate  and  solemn  discussion  by  the  representatives 
of  the  people,  chosen  for  the  express  purpose  and  bringing  with  them 
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What  is  a  State  Legislature  within  this  clause?— An  in- 
teresting question  arises  as  to  what  is  a  legislature  of  a 
State  within  the  meaning  of  this  clause.  Primarily  it  is 
the  body  composed  of  persons  duly  elected  to  the  Senate 
and  House  of  Bepresentatives  of  a  State — ^the  joint  body. 
But  when  can  such  body  elect  a  Senator  to  the  Senate  of 
the  United  States  and  under  what  circumstances  can  such 
an  election  be  said  to  have  taken  place  f 

When  Simon  Cameron  took  his  seat  in  the  Senate  of 
the  United  States  for  the  term  beginning  March  4,  1857, 
protest  against  the  legality  of  his  election  was  presented 
by  certain  members  of  the  legislature  of  Pennsylvania. 
The  following  grounds,  among  others,  were  alleged  as  the 
basis  of  the  protest:  First.  That  there  was  not  a  concur- 
rent majority  of  each  House  in  favor  of  his  candidacy;  and 
Second.  The  State  Senate  did  not  comply  with  the  re- 
quirements of  the  law,  by  appointing  a  teller  and  making 
a  nomination  of  a  person  to  fill  said  office,  and  give  notice 
of  said  appointment  and  nomination  at  least  one  day  pre- 

from  the  different  parts  of  the  Union  the  sense  of  their  constituents, 
endeavoring,  as  far  as  the  nature  of  the  thing  will  admit,  to  form 
their  will  into  laws  for  the  goYemment  of  the  whole;  I  say,  under  these 
circumstances,  for  a  self-created  permanent  body  (for  no  one  denies  the 
right  of  the  people  to  meet  occasionally  to  petition  for,  or  remonstrate 
against  any  act  of  the  legislature)  to  declare  that  this  act  is  uncon- 
stitutional, and  that  act  is  pregnant  with  mischiefs,  and  that  all  who 
vote  contrary  to  their  dogmas,  are  actuated  by  selfish  motives  or  under 
foreign  influence,  nay,  are  traitors  to  their  country.  Is  such  a  stretch 
of  arrogant  presumption  to  be  reconciled  with  laudable  motives,  espe- 
cially when  we  see  the  same  set  of  men  endeavoring  to  destroy  all  con- 
fidence in  the  administration,  by  arraigning  all  its  acts,  without  know- 
ing on  what  ground,  or  with  what  information  it  proceeds." 
Writings  of  Washington,  Vol.  1,  490,  491. 

President  John  Adams,  like  President  Washington,  was  opposed 
to  legislative  bodies  instructing  their  representatives  in  Congress  and 
expressed  his  views  upon  this  subject  in  a  letter  to  Mr.  Vamum,  on 
the  26th  of  December,  1808,  in  the  following  manner:  "Upon  principle, 
I  see  no  right  in  our  Senate  and  House  to  dictate,  nor  to  advise,  nor 
to  request  our  representatives  in  Congress.  The  right  of  the  people 
to  instruct  their  representatives  is  very  dear  to  them,  and  will  never  be 
disputed  by  me.  But  this  is  a  very  different  thing  from  an  interfer- 
ence of  a  State  legislature.  Congress  must  be  'the  cloud  by  day  and 
the  pillar  of  fire  by  night'  to  conduct  this  nation,  and  if  their  eyes 
are  to  be  diverted  by  wandering  light,  accidentally  springing  up  in 
every  direction,  we  shall  never  get  through  the  wilderness."  Life  and 
Works  of  John  Adams,  Vol  9,  605. 
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vious  to  the  meeting  of  said  Convention,  as  required  by  the 
statute  of  Pennsylvania.  The  matter  was  referred  to  the 
Committee  on  the  Judiciary  in  the  Senate,  which  reported 
as  follows  on  the  ground  herein  set  forth:  The  law  of 
Pennsylvania  on  the  subject  of  the  election  of  Senators 
provides  that  each  branch  of  the  legislature  shall  appoint 
one  teller  and  nominate  at  least  one  person  to  fill  such  of- 
fice, and  communicate  to  the  other  House  the  names  of  the 
persons  so  appointed  and  nominated  at  least  one  day  pre- 
vious to  the  joint  meeting;  but  the  statute  also  provides 
that  at  the  hour  of  twelve  on  the  second  Tuesday  in  Jan- 
uary next  preceding  the  expiration  of  the  constitutional 
term  of  a  Senator,  the  members  of  both  houses  shall  meet 
in  Convention  in  the  chamber  of  the  House  of  Representa- 
tives and  choose  a  Senator  viva  voce  from  the  persons  so 
nominated  as  aforesaid ;  and  further  expressly  provides  that 
the  person  who  shall  receive  the  votes  of  a  majority  of 
members  present  shall  be  declared  duly  elected.  It  appears 
in  the  present  case  that  the  two  houses  met  in  joint  conven- 
tion on  the  day  and  at  the  place  appointed  by  law,  and 
in  accordance  with  the  resolutions  previously  passed  in 
each  House  separately,  and  that  133  members  composing 
the  entire  legislature  of  Pennsylvania  were  present  and 
voted,  and  that  Simon  Cameron  received  67  votes,  and  66 
votes  were  given  for  all  the  other  candidates,  and  that 
Simon  Cameron  having  thus  obtained  a  majority  of  the 
votes  of  all  the  members  present  was  declared  duly  elected 
Senator.  It  further  appears  that  the  appointment  of  a 
teller  and  the  nomination  of  candidates  and  the  communi- 
cation to  the  other  house  of  the  appointment  and  nomina- 
tion so  made  took  place  on  the  day  of  the  election, 
instead  of  one  day  previous  to  the  election,  as  required  by 
the  law  of  the  State;  but  your  Committee  regard  this  pro- 
vision of  law  as  purely  directory  in  its  nature,  and  are  of 
opinion  that  a  failure  to  comply  with  this  formality  would 
under  no  circumstances  suffice  to  vitiate  an  election  other- 
wise legal  and  valid.  But  where,  as  in  the  present  case, 
both  houses  proceeded  without  objection  from  any  source 
to  perform  their  constitutional  duty  of  electing  a  Senator, 
the  necessity  of  complying  with  any  particular  forms  re- 
quired by  law,  may  fairly  be  considered  as  waived  by 
common   consent,   and   it   is   entirely  too   late,   after   the 
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result  of  the  voting  has  been  ascertained,  to  raise  a  ques- 
tion as  to  the  mode  of  proceeding. 

The  further  objection  that  there  was  not  a  concurrent 
majority  in  each  House  in  favor  of  the  candidate  declared 
to  be  elected  is  equally  untenable  under  the  statute  of 
Pennsylvania,  and  the  uniform  practice  of  construction  of 
the  Federal  Constitution  for  the  last  half  century.*^ 

On  December  13,  1854,  the  legislature  of  Iowa  met  in 
joint  convention  in  the  House  of  Representatives  for  the 
purpose  of  electing  a  United  States  Senator  for  the  term 
beginning  March  4,  1855.  After  several  ballots  and  ad- 
journments, they  met  January  5,  1855,  and  adjourned  until 
ten  o'clock  of  the  following  day.  After  this  adjournment 
of  the  joint  convention  the  Senate  returned  to  its  own 
chamber  and  then  adjourned  to  the  same  hour.  When  the 
Senate  met  January  6,  it  at  once  adjourned  until  nine 
o'clock  January  8.  The  Senate  therefore  not  being  in  ses- 
sion after  ten  o'clock  on  the  6th  of  January  did  not  pro- 
ceed to  the  hall  of  the  House  as  a  body,  though  certain 
members  of  the  Senate  attended.  The  body  thus  assembled 
in  the  House  consisted  of  a  majority  of  the  members  of 
the  House  and  a  minority  of  the  members  of  the  Senate 
who  together  constituted  a  majority  of  the  members  of 
the  Convention.  They  proceeded  to  ballot,  and  Mr.  Harlan 
received  52  votes,  which  was  a  majority  of  the  members  of 
the  joint  convention,  and  was  thereupon  declared  duly 
elected.  The  Senate  of  Iowa  sent  resolutions  to  the  Senate 
of  the  United  States  protesting  against  the  validity  of  the 
election.  Mr.  Harlan  was  admitted  to  the  seat  on  Decem- 
ber 3,  1855,  the  first  day  that  Congress  met  in  the  term 
for  which  he  was  elected.  December  15,  1856,  the  subject 
was  referred  to  the  Committee  o;i  the  Judiciary.  January 
5,  1857,  the  Committee  reported  the  proceedings  of  the 
Iowa  legislature  and  the  resolution  **that  the  seat  of  the 
aforesaid  gentleman  be  declared  vacant,"  which  resolu- 
tion passed  the  Senate  January  12,  1857,  by  a  vote  of 
28  yeas  to  18  nays.  The  question  decided  by  the  Senate, 
which  was  debated  at  great  length,  was,  whether  the  body 
electing  Mr.  Harlan  was  the  legislature  of  Iowa  within 
the  meaning  of  this  clause  of  the  Constitution;  whether 

«a  Senate  Election  Cases,  264,  265. 
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it  was  essential  to  the  validity  of  the  election  that  the 
Senate  of  Iowa  as  a  body  should  be  present,  or  whether 
a  majority  of  the  individual  members  of  the  convention 
constituted  the  legislature  even  if  the  Senate  as  a  body 
was  not  present,  nor  even  a  majority  of  the  members  com- 
posing the  Senate.  It  is  apparent  from  this  vote  that  a 
majority  of  the  Senators  were  of  the  opinion  that  the  body 
purporting  to  have  elected  Mr.  Harlan  was  not  the  legis- 
lature of  Iowa  within  the  meaning  of  this  clause  of  the 
Constitution.** 

John  P.  Stockton,  of  New  Jersey,  presented  his  creden- 
tials and  took  his  seat  in  the  Senate  December  4,  1863, 
and  at  the  same  time  a  protest  of  the  members  of  the 
legislature  of  New  Jersey  was  produced  against  his  ad- 
mission to  a  seat  in  the  Senate,  and  was  presented.  Jan- 
uary 8,  1866,  the  credentials  and  protest  were  referred 
to  the  Committee  on  Judiciary.  January  30  the  committee 
reported  that  the  facts  in  relation  to  Mr.  Stockton's  elec- 
tion were  as  follows:  There  was  no  law  in  New  Jersey 
prescribing  the  ** manner"  of  electing  senators  other  than 
that  they  **  shall  be  appointed  by  the  Senate  and  general 
assembly  in  joint  meeting  assembled."  The  joint  meeting 
electing  Mr.  Stockton,  passed  a  resolution  that  the  candi- 
date receiving  a  plurality  of  votes  of  the  members  present 
should  be  declared  duly  elected.  The  joint  assembly  con- 
sisted of  eighty-one  members.  All  were  present  when  the 
vote  for  Senator  took  place.  Mr.  Stockton  received  40 
votes  and  other  candidates  41.  The  question  before  the 
Senate  was  whether  a  joint  convention  could  prescribe  a 
plurality  rule.  The  committee  reported  that  for  the  pur- 
pose of  choosing  Senators  the  joint  convention  is  regarded 
as  the  legislature,  so  that  it  is  vested  by  the  Constitution 
of  the  United  States  with  authority  to  prescribe  the  man- 
ner of  electing  Senators;  and  recommended  the  adoption 
of  a  resolution  that  Mr.  Stockton  was  entitled  to  his  seat* 
It  was  maintained  by  some  Senators  that  in  the  absence  of 
any  law  a  majority  by  the  parliamentary  law  of  the  land 
was  necessary  to  constitute  a  valid  election,  and  that  the 
legislature  alone,  acting  in  a  legislative  capacity  through 
its  two  branches  separately,  was  competent  to  prescribe 
that  a  plurality  should  elect. 

«s  Senate  Election  Cases,  235. 
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On  March  23  the  resolution  reported  by  the  Committee 
passed  the  Senate,  Mr.  Stockton  voting,  by  a  vote  of  22 
yeas  to  21  nays.  March  26  the  Senate  voted  to  reconsider 
the  vote  agreeing  to  the  resolution,  at  which  time  it  was 
resolved  **That  the  vote  of  Mr.  Stockton  be  not  received 
in  determining  the  question  of  his  seat  in  the  Senate." 
On  March  27  the  Senate,  by  a  vote  of  23  yeas  to  20  nays 
resolved  that  Mr.  Stockton  was  not  entitled  to  his  seat. 

The  effect  of  declaring  Mr.  Stockton's  seat  vacant  was 
that  the  Senate  did  not  consider  that  the  joint  convention 
of  the  New  Jersey  legislature  could  prescribe  a  plurality 
rule,  but  that  such  result  could  only  be  accomplished  by 
legislative  action.** 

««  Taft'B  Senate  Election  Cases,  322. 
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CHAPTER  XI. 

CLASSIFICATION   OF   SENATOBS. 

Immediately  after  they  [the  Senators]  shfiSl  be  as- 
sembled, in  Oonsequence  of  the  first  Election,  they  shall  be 
divided,  as  equally  as  may  be,  into  three  Classes.  The 
Seats  of  the  Senators  of  the  first  Class  shall  be  vacated  at 
the  Expiration  of  the  second  Year,  of  the  second  Class  at 
the  Expiration  of  the  fourth  Year,  and  of  the  third  Class  at 
the  Expiration  of  the  sixth  Year,  so  that  one-third  may  be 
chosen  every  second  Year;  and  if  Vacancies  happen  by 
resignation,  or  otherwise,  during  the  Recess  of  the  Legis- 
lature of  any  State,  the  Executive  thereof  may  make  tem- 
porary Appointments  until  the  next  Meeting  of  the  Legis- 
lature, which  shall  then  fill  such  Vacancies. 

The  provision  concerning  vacancies  in  Senatorial  seats 
was  doubtless  taken  from  the  Constitutions  of  Delaware, 
New  York,  Pennsylvania^  and  Virginia,  each  of  which  pro- 
vided for  Senatorial  rotation  by  creating  vacancies  in  the 
office  every  third  or  fourth  year.* 

The  Committee  of  Detail  reported,  *'The  Senators  shall 
be  chosen  for  six  years,  but  immediately  after  the  first 
election  they  shall  be  divided  by  lot,  into  three  classes, 
nearly  as  may  be,  numbered  one,  two,  and  three.  The 
seats  of  the  members  of  the  first  class  shall  be  vacated  at 
the  expiration  of  the  second  year;  of  the  second  class  at 
the  expiration  of  the  fourth  year;  and  of  the  third  class 
at  the  expiration  of  the  sixth  year,  so  that  a  third  part 

1  The  constitution  of  Pennsylvania  provided,  ''By  this  mode  of  elec- 
tion and  continued  rotation  more  men  will  be  trained  to  public  business, 
there  will  in  every  subsequent  year  be  found  in  the  Ck>uncil  a  number 
of  persons  acquainted  with  the  proceedings  of  the  foregoing  years, 
whereby  the  business  ynW  be  more  consistently  conducted  and  more- 
over the  danger  of  establishing  an  inconsistent  aristocracy  will  be 
effectually  prevented.'^    (Poore's  Charters,  Vol.  2,  1545.) 

«  Poore*8  Charters. 
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of  the  members  may  be  chosen  every  second  year."*  The 
Committee  on  Style  struck  out  the  words  **by  lot."* 

The  Constitution  not  making  any  provision  as  to  the 
manner  in  which  the  Senators  shall  be  divided  into  classes, 
the  Senate  on  the  14th  of  May,  1789,  appointed  a  com- 
mittee to  report  a  mode  of  carrying  this  provision  into 
effect.  The  committee  reported  and  the  Senate  passed  a 
resolution  that  the  Senators  be  divided  into  three  classes 
by  name.  As  there  were  only  nineteen  Senators  present 
the  first  class  consisted  of  six  Senators,  the. second  class 
of  seven,  and  the  third  class  of  six.  The  resolution  also 
provided  that  three  papers  of  an  equal  size,  numbered  one, 
two  and  three,  be  by  the  Secretary  rolled  up  and  put  into 
a  box,  and  drawn  by  a  committee  of  three,  one  of  whom 
should  be  chosen  from  each  class,  and  that  the  classes  shall 
vacate  their  seats  in  the  Senate  according  to  the  order  of 
numbers  drawn  for  them,  beginning  with  number  one,  and 
that  when  Senators  shall  take  their  seats  from  States  that 
have  not  yet  appointed  Senators  they  shall  be  placed  by 
lot  in  the  foregoing  classes,  but  in  such  manner  as  shall 
keep  the  classes  as  nearly  equal  as  may  be  in  numbers. 
As  the  classes  were  arranged.  Senators  from  the  same 
States  were  not  of  course  in  the  same  class,  so  that  there 
would  not  be  two  vacancies  at  the  same  time  from  the 
same  State." 

Mr.  Wilson  objected  to  vacancies  in  the  Senate  being 
supplied  by  Executives  of  the  States,  and  said  it  was  not 
necessary  as  the  legislatures  would  meet  so  frequently. 
It  removes  the  appointment  too  far  from  the  people,  the 
Executives  in  most  of  the  States  being  elected  by  the 
legislatures.  As  he  always  thought  the  appointment  of 
the  Executive  by  the  legislative  department  wrong,  so  it 
was  more  so  that  the  Executive  should  be  elected  into  the 
legislative  department. 

Mr.  Randolph  thought  it  necessary  in  order  to  prevent 
inconvenient  chasms  in  the  Senate.  In  some  States  the 
legislature  met  but  once  a  year  and  as  the  Senate  would 
have  more  power  and  consist  of  a  smaller  number  than  the 
other  house,  vacancies  there  would  be  of  more  consequence. 

*  Journal,  461. 

4  Journal,  7^,  nocN 

8  Annals,  Vol.  1,  3C^-ST. 
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He  thought  the  Executive  might  be  safely  trusted  with 
the  appointment  for  so  short  a  time.  Mr.  Ellsworth  said, 
the  provision  only  read,  **The  Executive  may  supply  va- 
cancies. When  the  legislative  meeting  happens  to  be 
near,  the  power  will  not  be  exerted,  and  as  there  are  to 
be  but  two  members  from  a  State,  vacancies  may  be  of 
great  moment."  A  motion  to  strike  out  *  Vacancies  shall 
be  supplied  by  the  Executives"  was  defeated  by  a  vote  of 
one  to  eight,  Pennsylvania  voting  for  it.* 

Mr.  Madison,  in  order  to  prevent  doubts  whether  resig- 
nations could  be  made  by  Senators,  or  whether  they  could 
refuse  to  accept,  moved  to  strike  out  the  words  after 
** vacancies,"  and  insert  ** happening  by  refusals  to  accept, 
resignations,  or  otherwise,  may  be  supplied  by  the  legis- 
lature of  the  State  in  the  representation  of  which  such 
vacancy  shall  happen,  or  by  the  Executive  thereof  until 
the  next  meeting  of  the  legislature,"  and  this  was  carried.^ 

The  Committee  on  Style  reported  the  clause  as  it  is 
found  in  the  Constitution.  The  language  of  this  clause 
precludes  the  Executive  of  a  State  from  appointing  a 
Senator,  except  during  the  recess  of  the  legislature,  and 
then  he  can  only  appoint  him  until  the  next  meeting  of 
the  legislature.  When  the  legislature  meets  it  is  the  duty 
of  that  body  to  fill  the  vacancy  by  election.  The  ex- 
pression  ''until  the  next  meeting  of  the  legislature"  is 
somewhat  ambiguous.  Does  it  mean  that  as  soon  as  the 
legislature  meets  the  appointee  ceases  to  hold  his  office,  or 
that  he  should  hold  it  until  the  legislature  filled  the  vacan- 
cy by  election,  or  if  the  legislature  failed  to  elect,  the  ap- 
pointee holds  the  office  during  the  legislative  session  f  Mr. 
Tucker  says  that  the  latter  view  has  been  adopted;"  and  it 
was  so  held  in  the  case  of  Samuel  Smith.* 

In  Cohens  v.  Virginia,*®  Chief  Justice  Marshall,  speak- 
ing of  the  power  of  the  States,  said:  ''The  States  can  put 
an  end  to  the  Qovemment  by  refusing  to  act.  They  have 
only  not  to  elect  Senators,  and  it  expires  without  a  strug- 
gle." 

•  Journal,  482-483. 

7  Journal,  483. 

6  Tucker  on  Constitution,  Vol.  1,  404. 

•Senate  Election  Cases,  4. 
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Instances  of  Senatorial  Vacancies. — The  Senate  is*its  own 
judge  as  to  what  constitutes  a  vacancy. 

In  1861  a  number  of  Senators  having  withdrawn  from 
the  Senate,  a  resolution  was  passed  that  the  seats  of  said 
Senators  *'have  become  vacant."**  Mr.  Bledsoe,  a  member 
of  the  Senate  from  Kentucky,  addressed  a  letter  to  the 
President  of  the  Senate  stating  that  he  had  forwarded  his 
resignation  to  the  Governor  of  his  State  to  take  effect 
from  the  day  on  which  the  letter  was  dated,  and  to  be 
communicated  by  the  Governor  to  the  Legislature;  that 
he  had  been  informed  that  the  Governor  had  received  his 
resignation,  but  that  he  would  hold  it  in  the  hope  of  hear- 
ing from  him  that  he  had  changed  his  determination  on  the 
subject,  and  that  if  he  did  not  he  would  communicate  it 
to  the  Legislature;  and  that  he  had  been  informed  by 
letter,  not  from  the  Governor,  however,  that  he  had  done 
so,  and  this  was  all  the  information  he  received.  Upon 
this  state  of  facts  the  Senate  decided  that  there  was  a 
vacancy." 

Mr.  Lanman  was  a  Senator  from  the  State  of  Connecti- 
cut. His  term  expired  March  3,  1825.  The  President  of 
the  United  States  gave  official  notice  that  he  desired  the 
Senate  to  convene  on  the  day  following.  Thereupon  the 
(Jovernor  on  the  8th  of  February  appointed  Mr.  Lanman 
a  Senator  to  take  his  seat  on  the  4th  of  March,  1825,  being 
the  day  after  the  expiration  of  his  regular  term,  and  the 
day  on  which  the  extraordinary  session  of  the  Senate 
would  begin,  but  the  Senate  decided  that  the  Governor 
could  not  do  this  as  there  was  not  yet  a  vacancy.** 

George  Read  was  a  Senator  from  the  State  of  Delaware, 
and  resigned  his  seat  in  December,  1793,  during  a  recess 
of  the  legislature  of  his  State.  The  following  January  the 
legislature  met  and  adjourned  without  having  filled  the 
vacancy  caused  by  Senator  Read's  resignation.  On  the 
19th  of  March  following  the  adjournment  of  the  legisla- 
ture the  Governor  appointed  Mr.  Johns  a  Senator  to  fill  the 
vacancy.    Upon  this  state  of  facts  the  Senate  decided  that 


11  Senate  Election  Oases,  951.   ' 

IS  Senate  Election  Cases,   125. 
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Mr.  Johns  could  not  hold  his  seat,  as  a  session  of  the 
legislature  had  intervened  between  his  appointment  and 
the  resignation  of  Senator  Bead.  Similar  questions  have 
been  before  the  Senate  from  time  to  time  and  been  decided 
in  the  same  way.  On  March  3,  1899,  the  term  of  Matthew 
S.  Quay,  a  Senator  from  Pennsylvania,  expired.  The  legis- 
lature afterwards  being  in  session,  adjourned  without 
electing  a  successor  to  Mr.  Quay.  After  its  adjournment 
the  Governor  of  the  State  appointed  Mr.  Quay  a  Senator 
to  supply  the  vacancy  occasioned  by  the  expiration  of  his 
term.  After  a  full  debate  the  Senate  decided  by  a  vote  of 
thirty-three  to  thirty-two  that  Mr.  Quay  was  not  entitled 
to  his  seat.  The  legislature  of  the  State  having  failed  to 
elect  his  successor,  the  Governor  was  without  power  to  ap- 
point one.^* 

The  power  of  the  State  Executive  to  appoint  successors 
is  optional. — The  power  to  appoint  a  Senator  is  optional 
with  the  Executive.  The  provision  concerning  the  filling 
of  vacancies  is  not  mandatory,  as  the  language  is,  '^He 
may  make  temporary  appointments  until  the  next  meeting 
of  the  legislature,"  but  in  practice  the  Governor  rarely, 
if  ever,  fails  to  appoint. 

When  Senators  appear  from  a  new  State  the  classifi- 
cation is  settled  by  lot  in  the  manner  adopted  in  the 
original  classification,  thus  preventing  two  vacancies  oc- 
curring from  the  same  State  at  the  same  time.^" 

No  Person  shall  be  a  Senator  who  shall  not  have  attained 
to  the  Age  of  thirty  Tears,  and  been  nine  Tears  a  Citi- 
zen of  the  United  States,  and  who  shall  not,  when  elected, 
be  an  Inhabitant  of  that  State  for  which  he  shall  be  chosen. 

The  word  person  as  here  used  means  the  same  as  when 
applied  to  members  of  the  House  of  Representatives, — a 
male  person. 

The  qualifications  of  a  Senator  are  the  same  in  number 
as  they  are  for  a  Representative.  They  are  age,  citizen- 
ship of  the  United  States  and  inhabitancy  in  the  State 
where  chosen. 

Age  of  Senators.-— Most  of  the  States  fixed  in  their  Con- 

i«  Senate  Election  Cases,  107. 
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stitutions  twenty-five  years  as  the  age  at  which  one  could 
be  a  Senator. 

None  of  the  plans  for  a  Federal  Constitution  submitted 
to  the  Convention  fixed  the  age  at  which  a  person  could 
be  elected  a  Senator.  It  was  established,  however,  in  the 
Convention  at  thirty  years  without  any  apparent  discus- 
sion, by  the  votes  of  the  following  States:  Massachusetts, 
New  York,  Pennsylvania,  Maryland,  Virginia,  North  Caro- 
lina and  South  Carolina.  The  following  States  voted 
against  it:  .Connecticut,  New  Jersey,  Delaware  and  Geor- 
gia." 

There  is  nothing  in  the  Constitution  as  to  when  a  Sena- 
tor shall  have  attained  the  age  of  thirty  years.  A  Sena- 
tor is  presumed  to  have  the  qualifications  which  the 
Constitution  requires,  and  should  be  of  the  required  age 
by  the  time  he  would  be  called  on  to  enter  on  his  office. 
If  he  was  elected  to  fill  a  vacancy  or  if  he  was  appointed 
he  probably  would  have  to  take  his  seat  at  once  and 
should  be  qualified  to  do  so.  The  rule  would  seem  to  be 
the  same  as  with  a  Representative,  each  should  be  quali- 
fied to  take  his  seat  when  the  time  for  him  to  do  so 
arrives.^^ 

The  only  known  instance  of  a  Senator  being  under  thirty 
years  of  age  was  in  the  case  of  Henry  Clay.  He  was  not 
thirty  when  he  was  appointed  and  did  not  become  so 
until  some  time  after  his  appointment.  One  of  his  biog- 
raphers says,  ''At  the  time  no  comment  seems  to  have 
been  made  upon  the  fact  that  he  was  not  of  constitutional 
age,  and  did  not  become  so  until  after  his  fractional  term 
had  expired.     Afterwards  a  good  deal  was  made  of  it 

itt  Journal,  164. 

IT  Hamilton  suggested  concerning  the  general  qualifications  for  Sen- 
ators that  they  should  have  in  their  own  right,  or  in  the  right  of  their 
wives,  an  estate  in  land  for  not  less  than  life  or  a  term  of  years, 
whereof,  at  the  time  of  giving  their  votes  there  should  be  at  least  four- 
teen years  unexpired.  • 

He  also  thought  Senators  should  hold  their  places  during  good 
behavior  and  be  removable  only  by  conviction  on  impeachment  for  a 
crime  or  misdemeanor,  and  that  they  should  vote  by  proxy,  but  no 
Senator  should  be  proxy  for  more  than  two  absentees,  and  that  six- 
teen Senators  would  be  sufficient  to  do  business,  and  the  number  of 
Senators  should  never  be  less  than  forty.  Hamilton's  Works,  Vol.  2, 
397-398. 
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and  many  explanations  offered.  ...  It  may  be  that 
Clay  thought  that  a  man  almost  thirty  was  eligible  to  all 
intents  and  purposes,  or  it  may  be  that  neither  he  nor  any 
one  else  thought  of  it  at  all.  The  fact  remains  that  he 
was  the  only  man  who  sat  through  his  term  in  the  Senate 
without  being  constitutionally  eligible.''^* 

Nine  Tears  a  Citizen  of  the  United  States.— A  number  of 
interesting  cases  have  arisen  under  the  provision  requiring 
a  Senator  to  have  been  nine  years  a  citizen  of  the  United 
States,  among  which  is  the  celebrated  case  of  Albert  Galla- 
tin. He  was  a  native  of  Geneva,  and  came  to  the  United 
States  in  1780.  In  1785  he  moved  to  the  State  of  Penn- 
sylvania and  resided  there  until  the  year  1793,  when  he 
was  elected  United  States  Senator  from  that  State,  and 
held  the  office  until  February  28,  1794,  when  it  was  decided 
that  he  was  not  entitled  to  his  seat,  not  having  been  nine 
years  a  citizen  of  the  United  States.^* 

The  certificate  of  a  Governor  of  a  State  that  a  person 
appointed  Senator  was  a  citizen  of  the  State  and  of  the 
United  States  was  considered  sufficient  on  those  points, 
where  neither  the  Constitution  nor  the  laws  of  the  State 
prescribe  the  qualifications  for  a  Senator.^® 

In  1870  the  credentials  of  Mr.  Bevels  as  a  Senator  from 
the  State  of  Mississippi  were  presented.  It  was  contended 
that  being  partly  of  African  blood  he  had  not  been  nine 
years  a  citizen  of  the  United  States,  as  he  was  not  a  citizen 
at  birth  and  could  not  have  been  according  to  the  decision 
of  the  Supreme  Court  in  the  Dred  Scott  case,  and  that 
he  became  a  citizen  of  the  United  States  only  from  the 
ratification  of  the  14th  Amendment  to  the  Constitution, 
which  occurred  in  1868.  The  case  was  debated  in  the 
Senate,  but  that  body  overruled  the  objections  and  held 
that  he  was  a  citizen  and  entitled  to  his  seat.'^ 

James  Shields,  an  alien  by  birth,  was,  on  the  13th  of 
January,  1849,  elected  United  States  Senator  from  Illinois 
for  the  full  term  from  March,  1849.  On  the  6th  of  March 
he  took  the  oath  as  a  Senator  and  his  credentials  were  re- 


18  The  True  Henry  Clay,  Rogers,  66. 
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ferred  to  a  select  committee,  which  reported  that  Mr. 
Shields  was  naturalized  on  the  21st  of  October,  1849,  and 
consequently  his  election  as  Senator  was  void,  he  not  hav- 
ing been  a  citizen  of  the  United  State  nine  years.  This 
resolution  was  amended  by  adding  to  it  the  following, 
''At  the  commencement  of  the  term  for  which  he  was 
elected."" 

Inhabitancy  in  the  State  where  chosen. — ^The  third  quali- 
fication required  by  the  Constitution  is,  A  Senator  must 
be  an  Inhabitant  of  that  State  for  which  he  shall  be  chosen. 

Who  is  an  inhabitant  of  a  State  within  the  meaning  of 
this  provision  f 

In  1870  Mr.  Ames  was  elected  Senator  from  Mississippi 
to  fill  the  vacancy  in  the  term  beginning  March  4,  1869. 
His  credentials  were  presented  on  the  25th  of  February, 
1870.  The  committee  to  which  the  case  was  referred  re- 
ported that  Mr.  Ames  was  bom  in  1835  in  the  State  of 
Maine,  where  he  resided  with  his  parents  until  1856,  when 
he  entered  West  Point  and  continued  in  the  Military  serv- 
ice until  he  was  ordered  to  the  State  of  Mississippi  in  1868. 
In  June  of  that  year  General  McDowell  appointed  him  pro- 
visional governor  of  the  State,  and  in  March,  1869,  he 
became  district  commander  by  appointment  of  the  Presi- 
dent, and  was  holding  these  two  positions  at  the  time  of 
his  election  to  the  Senate.  Shortly  before  his  election, 
being  then  in  Mississippi,  he  determined  to  be  a  candidate 
for  Senator  and  decided  to  remain  and  reside  in  that  State, 
and  publicly  declared  so.  After  his  election  he  resigned 
his  position  as  provisional  governor  and  district  com- 
mander. His  parents  continued  to  live  in  Maine  until  1862, 
and  some  of  his  papers  and  personal  effects  remained  at 
his  father's  house.  The  committee  reported  that  Mr.  Ames, 
at  the  time  of  his  election,  was  not  an  inhabitant  of  the 
State  from  which  he  was  chosen,  within  the  meaning  of 
this  clause  of  the  Constitution.  The  report  was  debated 
at  length  in  the  Senate,  which  on  April  1,  1870,  passed  a 
resolution  disagreeing  with  the  report  of  the  committee 
and  to  the  effect  that  Mr.  Ames  was  eligible  to  his  seat, 
and  he  took  the  oath  as  Senator.^' 

The  possession  of  these  qualifications  by  a  Senator  would 

ss  Senate  Election  Cases,  218. 
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not  divest  the  Senate  of  its  power  to  unseat  a  member 
of  that  body  for  cause.  The  Constitution  enumerates 
these  specified  qualifications  as  necessary  for  a  per- 
son to  possess  before  he  can  be  eligible  to  be  a  Senator, 
but  after  he  is  elected  and  becomes  a  member  of  that 
body  by  taking  the  oath  he  subjects  himself  to  the  rules 
by  which  it  is  governed  and  if  he  violates  them  is  subject 
to  the  consequences  which  the  Senate  may  impose. 

No  State  can  impose  additional  qualifications  for  a  Sena- 
tor to  those  imposed  by  the  Constitution.  In  1854  Mr. 
Lincoln  was  a  candidate  for  Senator  from  the  State  of 
Illinois.  He  was  then  a  member  of  the  Legislature  of  that 
State,  the  Constitution  of  which  forbade  any  member  of 
the  Legislature  from  being  a  candidate  for  United  States 
Senator.  Mr.  Lincoln  was  advised  by  very  able  lawyers 
that  this  provision  was  probably  in  conflict  with  the  Fed- 
eral Constitution,  and  therefore  void,  but  after  mature 
consideration  of  the  subject  and  out  of  abundant  caution, 
he  resigned  his  seat  as  a  member  of  the  Legislature.'^ 

The  Vice  President  of  the  United  States  shall  be  Presi- 
dent of  the  Senate,  but  shall  have  no  Vote,  unless  fhey 
be  equally  divided. 

The  term  Vice-President  was  probably  suggested  to  the 
Convention  by  the  fact  that  at  the  time  the  Constitution 
was  adopted,  in  several  of  the  States  the  officer  now  called 
Lieutenant  Qovemor  was  called  Vice-President,  and  suc- 
ceeded to  the  Governorship  in  case  of  a  vacancy.  He  pre- 
sided over  the  deliberations  of  the  Senate  in  those  States. 
The  office  is  unique  in  our  constitutional  history.  In  case 
of  a  vacancy  in  the  office  the  Constitution  makes  no  pro- 
vision for  filling  it.  In  no  other  country  is  there  any  office 
corresponding  to  that  of  Vice-President  under  our  Consti- 
tution. 

The  report  of  the  Committee  of  Detail  authorized  the 
Senate  to  choose  its  President,  and  this  was  adopted  by  the 
Convention  without  objection."  The  Convention  also 
adopted  a  provision  that  in  case  of  the  removal,  death, 
resignation  or  disability  of  the  President,  the  President 

24  Nicolay  &  Hay,  Life  of  Lincoln,  Vol.  1,  384. 
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of  the  Senate  should  discharge  the  duties  of  the  President. 
At  a  very  late  day  in  the  Convention  the  Committee  of 
Eleven  reported  in  favor  of  a  Vice-President,  and  that  he 
should  be  ex  officio  President  of  the  Senate,  and  defined 
his  duties.^*  He  was  to  preside  over  the  Senate,  and  was 
to  be  elected  like  the  President,  by  the  electors  of  the 
respective  States,  but  if  two  or  more  candidates  had  equal 
votes  then  the  Senate  should  elect  the  Vice-President  from 
among  the  candidates.  There  was  objection  to  the  Vice- 
President  presiding  in  the  Senate,  and  it  was  urged  that 
such  officer  was  not  only  not  necessary  but  might  be  haz- 
ardous. It  was  also  urged  that  it  was  contrary  to  the  or- 
dinary course  of  legislative  proceedings  to  have  an  officer 
preside  over  a  body  who  was  not  a  member  of  it,  and  that 
the  State  from  which  the  Vice-President  would  come  would 
have  more  votes  than  any  other  State.*^  Mr.  Hamilton 
commenting  on  this  subject,  said:"  **The  appointment 
of  an  extraordinary  person  as  Vice-President  has  been 
objected  to  as  superfluous  if  not  mischievous,  it  has  been 
alleged  that  it  would  have  been  preferable  to  have  author- 
ized the  Senate  to  elect  one  of  their  own  body  a  presid- 
ing officer  answering  to  that  description.  Two  considera- 
tions seem  to  justify  the  ideas  of  the  Convention  in  this 
respect.  One  is  that,  to  secure  at  all  times  the  possi- 
bility of  a  definite  resolution  of  the  body,  it  is  neces- 
sary that  the  President  should  have  only  a  casting  vote. 
And  to  take  the  Senator  of  any  State  from  his  seat  as 
Senator  to  place  him  in  that  of  President  of  the  Senate, 
would  be  to  exchange,  in  regard  to  the  State  from  which 
he  came,  a  constant  for  a  contingent  vote.  The  other  con- 
sideration is  that,  as  the  Vice-President  may  occasionally 
become  a  substitute  for  the  President  in  the  supreme  ex- 
ecutive magistracy,  all  the  reasons  which  recommend  the 
mode  of  election  prescribed  for  the  one  apply  with  great, 
if  not  with  equal  force  to  the  manner  of  appointing  the 
other.'* 

Story  says:     "A  strong  reason  for  the  Vice-President 
being  President  of  the  Senate  was  based  upon  the  jealousy 
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and  equality  of  the  States  in  the  Senate.  Again  if  the  pre- 
siding officer  of  the  Senate  should  be  chosen  from  that 
body  the  State  from  whence  he  came  might  exercise  more 
i>T  less  of  its  share  of  influence.  In  case  thie  presiding  offi- 
cer  was  not  allowed  to  vote  unless  there  was  an  equal 
number  voting  on  opposite  sides,  independent  of  his  vote, 
his  State  might  lose  one  of  its  votes,  while  if  he  were  al- 
lowed to  vote  as  Senator  and  also  to  cast  a  deciding  vote 
as  presiding  officer,  then  his  State  might  have  a  double 
vote.  Either  event  would  present  an  embarrassing  situa- 
tion. But  if  no  casting  vote  should  be  allowed,  then  the 
whole  public  might  suffer  in  case  of  an  equal  division  of 
the  votes.  In  such  a  case  the  Vice-President  as  presiding 
officer  would  appear  to  be  an  appropriate  officer  to  decide, 
being  the  representative  of  all  the  States,  and  not  of  any 
particular  one."**  The  only  instance  in  which  the  Vice- 
President  could  have  a  vote  was  when  there  was  an  equal 
number  of  votes  for  or  against  a  given  question,  when  he 
would  have  the  deciding  vote. 

It  was  moved  that  the  Vice-President  should  be  ex  officio 
President  of  the  Senate.  This  was  opposed  by  Mr.  Gerry, 
who  thought  it  would  be  as  well  to  put  the  President  him- 
self at  the  head  of  the  legislature  as  to  have  such  a  pro- 
vision. The  intimacy  that  would  exist  between  the  Presi- 
dent and  Vice-President  made  such  a  resolution  improper, 
and  he  was  opposed  to  having  any  Vice-President.  Mr. 
Oouverneur  Morris  replied  that  if  there  was  any  close  inti- 
macy between  the  President  and  Vice-President  the  Vice- 
President  would  be  the  first  heir-apparent  who  had  ever 
loved  his  father.  If  there  should  be  no  Vice-President, 
then  the  President  of  the  Senate  would  be  temporary  suc- 
cessor, which  would  be  the  equivalent.*®  Mr.  Sherman 
favored  the  resolution.  If  the  Vice-President  were  not 
President  of  the  Senate  there  would  be  no  employment  for 
him,  and  any  member  of  the  body,  by  being  made  Presi- 
dent thereof,  would  be  deprived  of  his  vote,  unless  there 
was  an  equal  division  of  votes.  Mr.  Randolph  agreed  in 
opposing  the  clause.  Mr.  Williamson  thought  such  an  office 
as  Vice-President  was  not  wanted.    Mr.  Mason  considered 
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the  office  of  Vice-President  to  be  an  encroachment  on  the 
rights  of  the  Senate,  and  suggested  the  establishment  of 
a  Privy  Council  to  the  President.  On  the  question  whether 
the  Vice-President  should  be  ex  officio  President  of  the 
Senate,  the  States  of  New  Hampshire,  Massachusetts,  Con- 
necticut,  Pennsylvania,  Delaware,  Virginia,  South  Carolina 
and  Georgia  voted  aye — eight — and  New  Jersey  and  Mary- 
land voted  no — two — and  North  Carolina  was  absent.'^  Al- 
though the  Vice-President  presides  over  the.  Senate  he  is 
not  selected  from  the  Senators,  or  by  them.  He  has  but 
little  power  in  the  administration  of  governmental  affairs; 
he  does  not,  like  the  speaker  of  the  House  of  Representa- 
tives appoint  any  committees,  the  Senate  having  estab- 
lished the  practice  of  appointing  its  own  committees. 
Could  the  Vice-President  exercise  this  function  it  would 
make  him  one  of  the  most  powerful  officers  in  the  govern- 
ment. When  the  office  of  Vice-President  becomes  vacant^ 
the  President  of  the  Senate  pro  tempore  discharges  his  du- 
ties except  voting  in  case  of  a  tie.  He  would  be  pre- 
vented from  doing  this  because  his  election  as  President 
pro  tempore  has  not  deprived  him  of  his  vote  as  Senator 
and  he  could  not  vote  as  Senator  and  also  as  presid- 
ing officer  of  the  Senate,  for  this  would  give  him  two 
votes  to  every  other  Senator's  one.  President  Roosevelt, 
in  his  American  Ideals  says,  "The  Vice-President  is  an  offi- 
cer unique  in  his  character  and  functions,  or  to  speak 
more  properly,  in  his  want  of  functions  while  he  re- 
mains Vice-President,  and  in  his  possibility  of  at  any 
moment  ceasing  to  be  a  functionless  official  and  becom- 
ing the  head  of  the  whole  nation.  There  is  no  corre- 
sponding position  in  any  Constitutional  Government.  Per- 
haps the  nearest  analogue  is  the  heir  apparent  in  a  mon- 
archy. Neither  the  French  President  nor  the  British 
Prime  Minister  has  a  substitute  ready  at  any  moment  to 
take  his  place,  but  exercising  scarcely  any  authority  until 
his  place  is  taken.  .  .  .  The  Vice-President  should,  so 
far  as  possible,  represent  the  same  views  and  principles 
which  have  secured  the  nomination  and  election  of  the 
President,  and  he  should  be  a  man  standing  well  in  the 
councils  of  the  party,  trusted  by  his  fellow  party  leaders^ 
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and  able  in  the  event  of  any  accident  to  his  chief  to  take 
up  the  work  of  the  latter  just  where  it  was  left.  One  sure 
way  to  secure  this  desired  result  would  undoubtedly  be  to 
increase  the  power  of  the  Vice-President.  He  should  al- 
ways be  a  man  who  would  be  consulted  by  the  President 
on  every  great  party  question.  It  would  be  very  well  if 
he  were  given  a  seat  in  the  cabinet.  It  might  be  well,  if, 
in  addition  to  his  vote  in  the  Senate  in  the  event  of  a  tie, 
he  should  be  given  a  vote,  on  ordinary  occasions  and  per- 
chance on  occasions  a  voice  in  the  debates."*^ 

S2  American  Ideals,  180,  104. 


CHAPTER  Xn. 

OPPICBKS    OF   THE   SENATE,    HOW    CHOSEN — IMPEACHMENT. 

The  Senate  shall  choose  their  other  OfficerSi  and  also  a 
President  pro  tempore,  in  the  Absence  of  the  Vice-Presi- 
dent, or  when  he  shall  exercise  the  Office  of  President  of 
the  United  States. 

The  Vice-President  is  the  only  officer  of  the  Senate 
the  Constitution  provides  for.  The  other  officers  are  creat- 
ed by  that  body  and  provided  for  by  law.  They  are 
the  Secretary,  Chief  Clerk,  Executive  Clerk,  Sergeant  at 
Arms,  Door  Keeper  and  Chaplain  and  are  elected  like 
the  officers  of  the  House  of  Representatives. 

The  President  pro  tempore  of  the  Senate  is  elected 
President  of  that  body  for  the  time.  In  the  absence  of 
the  Vice-President,  or  should  the  latter  be  exercising  the 
office  of  President,  he  would  act  as  President  of  the  Sen- 
ate. 

It  is  the  custom  of  the  Senators  to  elect  one  of  their 
number  President  pro  tempore,  who  serves  throughout  his 
senatorial  term,  and  who  if  absent  has  authority  to  ap- 
point some  other  Senator  to  preside  until  his  return. 

Judge  Story  says,  **It  has  grown  into  a  general  prac- 
tice for  the  Vice-President  to  vacate  the  senatorial  chair 
a  short  time  before  the  termination  of  each  session,  in  or- 
der to  enable  the  Senate  to  choose  a  president  pro  tempore, 
who  might  already  be  in  office  if  the  Vice-President  in  the 
recess  should  be  called  to  the  chair  of  State.  The  practice 
is  founded  in  wisdom  and  sound  policy,  as  it  immediately 
provides  for  an  exigency  which  may  well  be  expected  to 
occur  at  any  time,  and  prevents  the  choice  from  being  in- 
fluenced by  temporary  excitements  or  intrigues  arising  from 
the  actual  existence  of  a  vacancy."* 

1  Story  on  Constitution,  sec.  741,  5th  ed.  Mr.  Jefferson,  when 
Vice-President,  addressed  the  Senate  as  follows:  "To  give  the  usual 
opportunity  of  appointing  a  President  pro  tempore  I  now  propose  to 
retire  from  the  chair  of  the  Senate.'*    Ford's  Jefferson,  Vol.  7,  601. 

The  first  President  pro  tempore  of  the  Senate  was  Senator  Langdon 
of  New  Hampshire,  elected  the  day  the  Senate  first  organized,  April  6, 
1789.  In  his  ofiicial  capacity  he  notified  Washin^n  of  his  election 
as  President.    Sparks'  Life  of  Washington,  Vol.  9,  49 In. 
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Mr.  Pinckney's  plan  for  a  constitution  contained  a  pro* 
vision  that,  **The  Senate  shall  choose  its  own  officers/'* 
The  report  by  the  Committee  of  Detail  contained  the  clause 
''The  Senate  shall  choose  its  own  President  and  other  offi- 
cers."*  The  report  by  the  Committee  on  Style  contained 
the  clause  as  it  appears  in  the  Constitution. 

The  Senate  shall  have  the  sole  Power  to  try  all  Impeach- 
ments. When  sitting  for  that  Purpose^  they  shall  be  on 
Oath  or  AfSrmation.  When  the  President  of  the  United 
States  is  tried,  the  Chief  Justice  shall  preside:  And  no 
Person  shall  be  convicted  without  the  Ooncurrence  of  two- 
thirds  of  the  Members  present. 

The  Constitutions  of  Delaware,  Massachusetts,  New 
Hampshire,  New  York,  Pennsylvania,  South  Carolina  and 
Virginia  contained  provisions  on  impeachment  which 
doubtless  had  an  influence  on  the  Convention. 

While  the  Committee  of  Detail  was  considering  the  sub- 
ject of  impeachment,  Mr.  Gerry  moved  that  the  committee 
report  **a  mode  of  trying  the  Supreme  Judges  in  c?ses  of 
impeachment.*'*  The  committee  therefore  reported:  **The 
Judges  of  the  Supreme  Court  shall  be  triable  by  the  Sen- 
ate, on  impeachment  by  the  House  of  Representatives."* 
The  matter  then  went  to  the  Committee  on  Unfinished 
Business,  which  reported  in  favor  of  enlarging  the  jurisdic- 
tion of  the  Senate  as  a  body  to  try  impeachments,  by  pro- 
viding that  the  ''Senate  shall  have  power  to  try  all  im- 
peachments;   but  no   person  shall  be   convicted  without 

April  21,  17S9,  when  the  Vice-President  was  installed,  Mr.  Langdon, 
President  pro  tempore,  meeting  him  on  the  floor  of  the  Senate,  addressed 
him:  "Sir,  I  have  it  in  charge  from  the  Senate,  to  introduce  you  to 
the  chair  of  this  House;  and  also  to  congratulate  you  on  your  ap- 
pointment to  the  office  of  Vice-President  of  the  United  States  of  Amer- 
ica."   Mad  ay's  Debates  in  the  Senate,  2. 

The  election  of  Senator  Langdon  on  the  first  day  was  probably  be- 
cause there  was  no  Vice-President  to  preside.  While  the  Ck>nstitution 
does  not  fix  the  time,  it  is  a  fair  inference  from  Story  and  Jefferson 
that  it  was  the  custom  in  the  earlier  days  to  elect  such  officer  near 
the  close  of  the  session.  The  custom  seems,  however,  to  have  been 
abandoned,  and  such  election  has  for  many  years  taken  place  early  in 
the  session. 

2  Journal,  66. 
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the  concurrence  of  two-thirds  of  the  members  present." 
This  was  amended  on  motion  of  Gouverneur  Morris  by 
adding  **and  every  member  shall  be  on  oath,"*  and  ** af- 
firmation" was  inserted  after  **oath."  Much  opposition 
arose  in  the  Convention  to  the  trial  of  impeachments  by 
the  Senate,  and  this  was  renewed  in  many  of  the  State 
Conventions  during  the  debates  over  ratifying  the  Consti- 
tution. Some  members  of  the  Convention  wished  the  Su- 
preme Court  to  hear  and  try  impeachment  proceedings, 
others  favored  a  joint  session  of  the  Court  and  the  Senate, 
while  still  others  proposed  a  separate  tribunal.  The  Con- 
vention, however,  chose  to  confer  the  power  on  the  Senate 
alone,  and  its  wisdom  has  been  justified  by  experience. 
Mr.  Hamilton,  in  the  Federalist,  defends  the  Convention 
and  answers  every  argument  for  every  other  plan.  So 
complete  was  the  answer  of  Mr.  Hamilton  that  it  has  been 
made  the  basis  of  every  later  argument  on  the  subject. 
He  said: 

''A  well  constituted  court  for  the  trial  of  impeachments 
is  an  object  not  more  to  'be  desired,  than  difficult  to  be 
obtained  in  a  Government  wholly  elective.  The  subjects 
of  its  jurisdiction  are  those  offences  which  proceed  from 
the  misconduct  of  public  men,  or  in  other  words,  from 
the  abuse  or  violation  of  some  public  trust.  They  are  of 
a  nature  which  may  with  peculiar  propriety  be  denomin- 
ated political,  as  they  relate  chiefly  to  injuries  done  im- 
mediately to  the  society  itself.  The  prosecution  of  them 
for  this  reason  will  seldom  fail  to  agitate  the  passions  of 
the  whole  community,  and  to  divide  it  into  parties,  more 
or  less  friendly,  or  inimical,  to  the  accused.  In  many  cases, 
it  will  connect  itself  with  the  pre-existing  factions,  and 
will  enlist  all  their  animosities,  partialities,  influence,  and 
interest  on  one  side,  or  on  the  other;  and  in  such  cases 
there  will  always  be  the  greatest  danger,  that  the  decision 
will  be  regulated  more  by  the  comparative  strength  of 
parties,  than  by  the  real  demonstrations  of  innocence  or 
guilt. 

**The  delicacy  and  magnitude  of  a  trust,  which  so  deeply 
concerns  the  political  reputation  and  existence  of  every 
man  engaged  in  the  administration  of  public  affairs,  speak 
for  themselves.     The  difficulty  of  placing  it  rightly  in  a 

•  Journal,  690. 
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Government  resting  entirely  on  the  basis  of  periodical  elec- 
tions, will  as  readily  be  perceived,  when  it  is  considered 
that  the  most  conspicuous  characters  in  it  will,  from  that 
circumstance,  be  too  often  the  leaders,  or  the  tools  of  the 
most  cunning  or  the  most  numerous  faction;  and  on  this 
account,  can  hardly  be  expected  to  possess  the  requisite 
neutrality  towards  those  whose  conduct  may  be  the  sub- 
ject of  scrutiny. 

**The  Convention,  it  appears,  thought  the  Senate  the 
most  fit  depository  of  this  important  trust.  Those  who  can 
best  discern  the  intrinsic  difficulty  of  the  thing,  will  be 
least  hasty  in  condemning  that  opinion;  and  will  be  most 
inclined  to  allow  due  weight  to  the  arguments,  which  may 
be  supposed  to  have  produced  it. 

''What,  it  may  be  asked,  is  the  true  spirit  of  the  insti- 
tution itself!  Is  it  not  designed  as  a  method  of  national 
inquest  into  the  conduct  of  public  menf  If  this  be  the 
design  of  it,  who  can  so  properly  be  the  inquisitors  for 
the  nation,  as  the  representatives  of  the  nation  themselves! 
It  is  not  disputed  that  the  power  of  originating  the  inquiry, 
or  in  other  words,  of  preferring  the  impeachment,  ought 
to  be  lodged  in  the  hands  of  one  branch  of  the  Legislative 
body;  will  not  the  reasons  which  indicate  the  propriety 
of  this  arrangement,  strongly  plead  for  an  admission  of 
the  other  branch  of  that  body  to  a  share  of  the  inquiry! 
The  model,  from  which  the  idea  of  this  institution  has 
been  borrowed,  pointed  out  that  course  to  the  Convention. 
In  Great  Britain,  it  is  the  province  of  the  House  of  Com- 
mons to  prefer  the  impeachment;  and  of  the  House  of 
Lords  to  decide  upon  it.  Several  of  the  State  Constitu- 
tions have  followed  the  example.  As  well  the  latter,  as 
the  former,  seem  to  have  regarded  the  practice  of  impeach- 
ments as  a  bridle  in  the  hands  of  the  Legislative  body 
upon  the  Executive  servants  of  the  Government.  Is  not 
this  the  true  light  in  which  it  ought  to  be  regarded! 

**  Where  else,  than  in  the  Senate,  could  have  been  found 
a  tribunal  sufficiently  dignified,  or  sufficiently  independent! 
What  other  body  would  be  likely  to  feel  confidence  enough 
in  its  own  situation,  to  preserve  unawed  and  uninfluenced, 
the  necessary  impartiality  between  an  individual  accused, 
and  the  representatives  of  the  people,  his  accusers? 

**  Could  the  Supreme  Court  have  been  relied  upon  as  an- 
swering   this    description!      It    is    much    to    be    doubted 
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whether  the  members  of  that  tribunal,  would  at  all 
times,  be  endowed  with  so  eminent  a  portion  of  fortitude, 
as  would  be  called  for  in  the  execution  of  so  difficult  a 
task;  and  it  is  still  more  to  be  doubted  whether  they 
would  possess  the  degree  of  credit  and  authority,  which 
might,  on  certain  occasions,  be  indispensable  towards  rec- 
onciling the  people  to  a  decision  that  should  happen  to 
clash  with  an  accusation,  brought  by  their  immediate 
representatives.  A  deficiency  in  the  first,  would  be  fatal 
to  the  accused;  in  the  last,  dangerous  to  the  public  tran- 
quillity. The  hazard  in  both  these  respects  could  only  be 
avoided,  if  at  all,  by  rendering  that  tribunal  more  nu- 
merous than  would  consist  with  a  reasonable  attention  to 
economy.  The  necessity  of  a  numerous  court  for  the 
trial  of  impeachments,  is  equally  dictated  by  the  nature 
of  the  proceeding.  This  can  never  be  tied  down  by  such 
strict  rules,  either  in  the  delineation  of  the  offence  by  the 
prosecutors,  or  in  the  construction  of  it  by  the  judges, 
as  in  common  cases  serve  to  limit  the  discretion  of  courts 
in  favor  of  personal  security.  There  will  be  no  jury  to 
stand  between  the  judges,  who  are  to  pronounce  the  sen- 
tence of  the  law,  and  the  party  who  is  to  receive  or  suffer 
it.  The  awful  discretion,  which  a  court  of  impeachments 
must  necessarily  have,  to  doom  to  honor  or  to  infamy  the 
most  confidential  and  the  most  distinguished  characters 
of  the  community,  forbids  the  commitment  of  the  trust 
to  a  small  number  of  persons. 

''These  considerations  seem  alone  sufficient  to  authorize 
a  conclusion,  that  the  Supreme  Court  would  have  been  an 
improper  substitute  for  the  Senate,  as  a  court  of  impeach- 
ments. There  remains  a  further  consideration,  which  will 
not  a  little  strengthen  this  conclusion.  It  is  this:  the 
punishment,  which  may  be  the  consequence  of  conviction 
upon  impeachment,  is  not  to  terminate  the  chastisement 
of  the  offender.  And  having  been  sentenced  to  a  perpetual 
ostracism  from  the  esteem  and  confidence,  and  honors  and 
emoluments  of  his  country,  he  will  still  be  liable  to  prose- 
cution and  punishment  in  the  ordinary  course  of  law. 
Would  it  be  proper,  that  the  persons,  who  had  disposed  of 
his  fame,  and  his  most  valuable  rights  as  a  citizen  in  one 
trial,  should  in  another  trial,  for  the  same  offence,  be  also 
the  disposer  of  his  life  and  his  fortune?     Would  there 
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not  be  the  greatest  reason  to  apprehend,  that  error  in  the 
first  sentence,  would  be  the  parent  of  error  in  the  second 
sentence  f  That  the  strong  bias  of  one  decision,  would  be 
apt  to  overrule  the  influence  of  any  new  lights  which 
might  be  brought  to  vary  the  complexion  of  another  de- 
cision f  Those  who  know  anything  of  human  nature  will 
not  hesitate  to  answer  these  questions  in  the  affirmative; 
and  will  be  at  no  loss  to  perceive,  that  by  making  the 
same  persons  judges  in  both  cases  those  who  might  happen 
to  be  the  objects  of  prosecution  would,  in  a  great  measure, 
be  deprived  of  the  double  security  intended  them  by  a 
double  trial.  The  loss  of  life  and  estate  would  often  be 
virtually  included  in  a  sentence,  which,  in  its  terms,  im- 
ported nothing  more  than  dismission  from  a  present,  and 
disqualification  in  a  future  office.  It  may  be  said  that 
the  intervention  of  a  jury,  in  the  second  instance,  would 
obviate  the  danger.  But  juries  are  frequently  influenced 
by  the  opinions  of  judges.  They  are  sometimes  induced  to 
find  special  verdicts,  which  refer  the  main  question  to  the 
decision  of  the  court.  Who  would  be  willing  to  stake 
his  life  and  his  estate  upon  the  verdict  of  a  jury,  acting 
under  the  auspices  of  judges  who  had  predetermined  his 
guilt? 

"Would  it  have  been  an  improvement  of  the  plan,  to 
have  united  the  Supreme  Court  with  the  Senate,  in  the 
formation  of  the  Court  of  Impeachments?  This  union 
would  certainly  have  been  attended  with  several  advan- 
tages; but  would  they  not  have  been  overbalanced  by 
the  signal  disadvantage  already  stated,  arising  from  the 
agency  of  the  same  judges  in  the  double  prosecution  to 
which  the  offender  would  be  liable?  To  a  certain  extent, 
the  benefits  of  that  union  would  be  obtained  from  making 
the  Chief  Justice  of  the  Supreme  Court  the  President  of 
the  Court  of  Impeachments,  as  is  proposed  to  be  done  in 
the  plan  of  the  Convention;  while  the  inconveniences  of 
an  entire  incorporation  of  the  former  into  the  latter,  will 
be  substantially  avoided.  This  was  perhaps  the  prudent 
mean.  I  forbear  to  remark  upon  the  additional  pretext 
for  clamor  against  the  Judiciary,  which  so  considerable 
an  augmentation  of  its  authority  would  have  afforded. 

**  Would  it  have  been  desiraWe  to  have  composed  the 
court  for  the  trial  of  impeachments  of  persons  wholly  dis- 


IMPEACHMENT.  261 

tinct  from  the  other  departments  of  the  Government? 
There  are  weighty  arguments,  as  well  against  as  in  favor 
of  such  a  plan.  To  some  minds,  it  will  not  appear  a  trivial 
objection,  that  it  would  tend  to  increase  the  complexity 
of  the  political  machine,  and  to  add  a  new  spring  to  the 
Government,  the  utility  of  which  would  at  best  be  ques- 
tionable. But  an  objection  which  will  not  be  thought  by 
any  unworthy  of  attention,  is  this:  a  court  formed  upon 
such  a  plan,  would  either  be  attended  with  heavy  ex- 
pense, or  might  in  practice  be  subject  to  a  variety  of 
casualties  and  inconveniences.  It  must  either  consist  of 
permanent  officers,  stationary  at  the  seat  of  government, 
and  of  course  entitled  to  fixed  and  regular  stipends,  or 
of  certain  officers  of  the  State  Governments,  to  be  called 
upon  whenever  any  impeachment  was  actually  depending. 
It  will  not  be  easy  to  imagine  any  third  mode  materially 
different,  which  could  rationally  be  proposed.  As  the 
court,  for  reajsons  already  given,  ought  to  be  numerous; 
the  first  scheme  will  be  reprobated  by  every  man  who  can 
compare  the  extent  of  the  public  wants  with  the  means  of 
supplying  them;  the  second  will  be  espoused  with  caution 
by  those  who  will  seriously  consider  the  difficulty  of  col- 
lecting men  dispersed  over  the  whole  Union;  the  injury 
to  the  innocent,  from  the  procrastinated  jdetermination  of 
the  charges  which  might  be  brought  against  them;  the  ad- 
vantage to  the  guilty,  from  the  opportunities  which  delay 
would  afford  for  intrigue  and  corruption  and  in  some 
cases  the  detriment  to  the  State,  from  the  prolonged  in- 
action of  men,  whose  firm  and  faithful  execution  of  their 
duty,  might  have  exposed  them  to  the  persecution  of  an 
intemperate  or  designing  majority  in  the  House  of  Repre- 
sentatives. Though  this  latter  supposition  may  seem  harsh, 
and  might  not  be  likely  often  to  be  verified,  yet  it  ought 
not  to  be  forgotten,  that  the  demon  of  faction  will  at  cer- 
tain seasons,  extend  his  sceptre  over  all  numerous  bodies 
of  men.*'^ 

7  The  Federalist,  No.  65. 
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When  sitting  for  that  Purpose,  they  shall  be  on  Oath  or 
AfSrmation. 

It  would  have  been  inconsistent  with  the  spirit  of  Amer- 
ican institutions  and  our  conceptions  of  justice  if  the 
members  of  the  Senate,  when  sitting  to  try  an  impeach- 
ment, should  not  be  bound  by  an  oath  or  afiSrmation. 
Our  constitutional  requirements  thus  differ  from  those  gov- 
erning  the  House  of  Lords,  for  the  Lords  are  not  on  oath 
or  afibmation,  but  each  Lord  answers  guilty  or  not  guilty 
upon  his  honor.*  The  members  of  a  tribunal  so-  strongly 
resembling  a  court  and  clothed  with  the  powers  and  attrib- 
utes of  a  court,  with  power  to  determine  the  guilt  of  the 
most  exalted  officers  of  the  Republic,  charged  with  the 
most  serious  offenses,  should  not  be  permitted  to  render 
judgment  except  when  under  the  solemn  responsibilities 
and  sacred  obligations  which  are  imposed  upon  jurors,  and 
it  was  a  wise  and  judicious  provision,  which  made  it  oblig- 
atory upon  Senators  to  take  such  oath  or  affirmation. 
Its  influence  upon  society  and  the  state  can  only  be  bene- 
ficial. If  the  Senators  had  been  relieved  from  such  an 
obligation  while  hearing  an  impeachment  it  would  have 
been  an  easy  thing  to  arouse  the  clamor  of  the  populace 
by  asserting  that  such  officials  were  above  taking  an  oath 
or  affirmation  and  therefore  uninfluenced  by  such  obliga- 
tions, an  exemption  not  accorded  citizens  generally. 

When  the  President  of  the  United  States  is  tried,  the 
Chief  Justice  shall  preside. 

The  reason  for  changing  the  presiding  officer  of  the  Sen- 
ate during  the  impeachment  of  the  President  was  to  re- 
lieve the  Vice-President  of  the  embarrassment  of  such 
duty,  and  at  the  same  time  secure  to  the  President  the 
most  absolute  impartiality  in  the  presiding  officer.  The 
weakness  and  temptations  of  human  nature  enter  even  in 
high  public  places,  and  the  Vice-President,  while  acting 
as  the  presiding  officer  of  the  Senate  in  the  impeachment 
of  the  President,  would  unconsciously  realize  that  if  the 
trial  resulted  in  a  conviction  it  would  also  result  in  mak- 

8  May's  Law  and  Usage  of  Parliament,  738. 
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ing  him  Chief  Executive  of  the  Republic;  and  he  would 
be  more  than  mortal  who  could  occupy  such  a  position 
with  a  feeling  of  absolute  impartiality.  It  was,  there- 
fore, determined,  and  wisely  determined,  that  when  the 
President  of  the  United  States  was  to  be  tried  the  Chief 
Justice  of  the  Supreme  Court  should  preside.  All  oppor- 
tunity for  intrigue  on  the  part  of  the  Vice-President, 
if  such  action  can  be  conceived  of  such  an  ofBcer,  is 
removed.  The  Chief  Justice,  being  an  officer  who  holds 
his  position  for  life,  could  not  be  aflfeeted  by  the  result 
of  the  proceedings  whatever  they  might  be,  and  being 
the  presiding  officer  of  the  highest  judicial  tribunal  of 
the  Republic,  it  would  ill  become  his  exalted  position 
for  him  to  preside  in  the  impeachment  of  the  President 
otherwise  than  with  the  greatest  fairness  and  impartial- 
ity. Happily  such  an  occasion  has  never  occurred  but 
once  in  the  history  of  the  Republic. 

In  the  impeachment  proceedings  against  President  John- 
son the  Chief  Justice  was  sworn  before  he  began  to  pre- 
side, but  there  is  no  provision  in  the  Constitution  requiring 
this  to  be  done,  neither  is  there  anything  in  the  history 
of  the  proceedings  explaining  why  it  was  done.  No  one 
seems  to  have  objected  to  it  and  it  seems  to  have  been 
assumed  that  it  was  the  proper  thing  to  do,  but  it  was 
without  constitutional  obligation   or  authority. 

And  no  Person  shall  be  convicted  without  the  Ooncor- 
rence  of  two-thirds  of  the  Members  present. 

There  was  a  similar  claose  to  this  in  the  Constitution  of 
South  Carolina  when  the  Federal  Convention  met. 

There  does  not  seem  to  have  been  any  opposition  in  the 
Convention  to  the  insertion  of  this  clause  in  the  Constitu- 
tion. In  most  of  the  States,  juries  were  required  to  ren- 
der a  unanimous  verdict  in  criminal  and  civil  cases.  It 
seems  strange  that  a  less  number  should  be  allowed  to  con- 
vict in  cases  of  impeachment.  However,  the  number  of 
Senators  required  for  a  conviction  will  always  be  greater 
than  the  number  constituting  a  jury,  and  to  require  the 
Senate  to  cast  a  unanimous  vote  of  guilty  might  result 
in  the  acquittal  of  ^in  official  who  was  guilty  of  the  offense 
charged  and  who  should  have  been  punished. 
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Limiting  the  rote  of  the  number  of  Senators  necessary 
to  constitute  a  conviction  to  two-thirds  of  the  members 
present  is  an  unfortunate  expression.  Were  it  not  that 
the  Constitution  provides  that  ''A  majority  of  each 
(House)  shall  constitute  a  quorum  to  do  business/'*  it 
might  give  rise  to  great  embarrassment. 

In  the  impeachment  of  Judge  Charles  Swayne,  the  ques- 
tion as  to  what  constitutes  a  quorum  came  up  on  the  sug- 
gestion that  a  quorum  was  not  present.  On  call  of  the  roll 
being  suggested,  it  was  discovered  that  forty-two  Senators 
answered  to  their  names,  and  the  presiding  officer  decided 
that  a  quorum  of  the  Senators  sitting  in  an  impeachment 
trial  was  not  present.  Subsequently  another  Senator  came 
in,  and  the  Vice-President  stated  a  quorum  of  Senators 
who  have  been  sworn  in  the  impeachment  trial  was  pres- 
ent," whereupon  the  trial  proceeded.  Senator  Teller  then 
asked  the  Vice-President,  '*Do  forty-four  Senators  make  a 
quorum f  To  which  Senator  Cockrell  replied,  **A  quorum 
of  the  court  of  impeachment,"  and  the  Vice-President  re- 
plied to  Senator  Teller's  question,  ** Forty-three  Senators 
make  a  quorum  of  the  Senators  who  have  been  sworn  in 
the  impeachment  trial.  "*^  Senator  Teller  then  said,  **Mr. 
President,  I  have  been  under  the  impression  for  a  good 
many  years  that  a  majority  of  this  body — ^in  this  instance 
forty-six  Senators — made  a  quorum.  I  was  somewhat  sur- 
prised to  find  that  a  majority  of  the  Senators  sworn  are 
held  to  be  a  quorum.  I  am  not  aware  myself  of  any 
provision  of  the  Constitution  that  allows  this  body  to  do 
business  with  less  than  a  majority.  You  could  not  pass 
here  a  ten-dollar  pension  bill  without  a  majority.  Is  it 
possible  that  less  than  a  quorum  can  exercise  the  most 
important  function  that  has  been  placed  on  the  Senate 
by  the  Constitution?  In  my  judgment,  there  is  no  court 
here  present  tonight.  I  raise  that  question."  The  Vice- 
President  then  stated  **the  point  of  order  is  well  taken. 
He  will  further  state,  however,  that  it  has  not  been  ob- 
served in  the  proceedings  of  the  Senate  hitherto."  Sen- 
ator Teller:  **I  was  not  aware  of  that  fact.  I  supposed 
there  was  always  a  quorum  here.     I  presume  we  may, 

•  Art.  1,  sec.  5,  clause  1. 

10  Swayne's  Impeachment,  568. 

iiSwayne's  Impeachment,  569. 


IKPEAGHMENT.  265 

unless  the  record  shows  the  contrary,  assume  that  there 
has  been  a  quorum  present,  but  it  is  obvious  here  that 
there  is  not  a  quorum,  both  from  the  vote  and  the  an- 
nouncement of  the  Chair.  I  do  not  make  this  point  to 
delay  or  hinder.  This  is  a  vital  question,  and  if  there  is 
not  a  quorum  here  we  are  absolutely  without  jurisdiction 
to  proceed  even  in  those  things  that  are  informal  in  their 
character.  That  must  be  the  rule.  If  you  can  take  the 
rule  suggested,  twenty-five  men  might  be  sworn,  and  then 
thirteen  would  be  a  quorum.  It  can  not  be  possible.  There 
is  nothing  in  the  Constitution  that  would  justify  it.  There 
is  no  power  in  this  body  to  make  less  than  a  majority  of 
the  Senate  a  quorum  at  any  time,  and  certainly  if  we 
can  not  legislate  on  unimportant  matters  without  a  quorum 
we  can  not  proceed  in  a  case  of  this  nature,  where,  what- 
ever this  case  may  be,  or  whatever  some  other  case  might 
be,  the  rule  might  be  applied  to  the  President  of  the 
United  States,  who  can  be  impeached  by  the  House  and 
tried  by  the  Senate.  In  my  judgment,  there  must  be  a 
full  quorum  here,  and  however  inconvenient  it  may  be 
for  us  to  wait  for  a  quorum,  I  think  we  must  wait  for  it." 
Thereupon  the  roll  of  the  Senate  was  called,  and  the  pre- 
siding officer  announced,  ''Forty-six  Senators  have  an- 
swered to  their  names.    A  quorum  is  present."" 

Prom  this  it  may  be  accepted  that  the  construction 
placed  by  the  Senate  on  the  provision  that  '*No  one  shall 
be  convicted  without  the  concurrence  of  two-thirds  of 
the  members  present,"  means  two-thirds  of  a  majority  of 
the  Senators,  which  is  the  same  as  two-thirds  of  a  quorum. 

Construing  the  provision  of  the  Constitution  that  **a 
majority  of  each  [House]  shall  constitute  a  quorum  to  do 
business,"**  with  the  provision  under  consideration,  and 
applying  them  to  the  Senate  as  now  constituted,  we  have 
this  result:  There  are  ninety-two  Senators,  two-thirds  of 
whom  would  be  sixty-one.  If  the  Senators  were  all  pres- 
ent, it  would  require  sixty-one  votes  to  convict.  But  forty- 
seven  members  are  a  majority  and  a  quorum,  and  that 
number  must  be  present  or  the  trial  could  not  proceed, 
and  if  only  that  number  are  present  thirty-two  can  con- 
vict, being  two-thirds  of  a  majority.     In  no  event  can 

i^Swayne's  Impeachment,  570-571. 
IS  Art.  Ij  sec.  5. 
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less  than  that  number  vote  a  conviction,  as  the  Senate  is 
now  constituted,  but  two-thirds  of  any  number  above  a 
majority  which  may  be  present  can  convict.  So  the  num- 
ber required  to  convict  varies  according  to  the  number  of 
members  present,  after  the  presence  of  a  majority,  but 
as  the  Senate  is  now  constituted,  less  than  two-thirds  of 
forty-seven  can  not  convict,  and  sixty-two  might  be  rcr 
quired,  depending  upon  whether  a  mere  quorum  or  all 
the  members  were  present.  It  some  intermediate  num- 
ber between  a  majority  and  all  the  members  were  present, 
two-thirds  of  that  number  would  be  required. 

If  the  Constitution  did  not  provide  that  **A  majority  of 
each  house  shall  constitute  a  quorum  to  do  business,'' 
the  vote  necessary  to  convict  in  case  of  an  impeachment 
would  be  controlled  by  the  clause  under  consideration,  and 
two-thirds  of  the  members  present  could  convict  on  an 
impeachment  trial.  The  Convention  must  certainly  have 
assumed  that  all,  or  a  very  large  portion  of  the  members 
would  be  present  at  such  time.  It  is  hardly  conceivable 
that  such  language  would  have  been  employed  on  any 
other  theory.  Two-thirds  of  the  members  present,  might 
result  in  a  number  so  small  as  to  make  a  trial  and  con- 
viction repulsive  to  the  common  judgment  of  all." 

Judgment  in  Cases  of  Impeachment  shall  not  extend 
further  than  to  removal  from  Office  and  disqualification 
to  hold  and  enjoy  any  Office  of  Honor,  Trusty  or  Profit, 
under  the  United  States:  but  the  Party  convicted  shall 
nevertheless  be  liable  and  subject  to  Indictment,  Trial, 
Judgment,  and  Punishment,  according  to  Law. 

We  first  find  this  provision  in  the  report  of  the  Com- 

i«  Preceding  the  trial  of  Senator  Blount  an  effort  was  made  to 
secure  a  clause  that  an  impeached  officer  should  be  tried  by  a  jury. 
Mr.  Jefferson,  in  1798,  wrote  Mr.  Tazewell,  "As  you  mentioned  that 
some  of  your  accusers  admitted  that  the  introduction  of  juries  into 
trials  by  impeachment  under  the  Vlllth  amendment  depended  on  the 
question  whether  an  impeachment  for  a  misdemeanor  be  a  criminal 
prosecution,  I  devoted  yesterday  evening  to  the  extracting  passages 
from  Law  authors  showing  that  in  Law  language  the  term  crime  is  in 
common  use  applied  to  misdemeanors,  and  that  impeachments,  even 
when  for  misdemeanors  only  are  criminal  prosecutions.  ♦  ♦  ♦  The 
Ck)nstitution  closes  the  proofs  by  explaining  its  own  meaning  when 
speaking  of  impeaohmentSf  crimes,  misdemeanors.     The  object  in  sup- 
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mittee  of  Detail.^*  When  it  came  before  the  Convention 
it  was  agreed  to  without  debate.^*  It  was  subsequently 
referred  to  the  Committee  on  Style,  which  adopted  it  and 
reported  it  back  to  the  Convention  substantially  as  it  had 
received  it.  While  the  report  of  the  Committee  on  Style 
was  being  considered  in  the  Convention  Mr.  Eutledge  and 
Mr.  Gouverneur  Morris  moved  that,  **  Persons  impeached 
be  suspended  from  their  offices,  until  they  be  tried  and 
acquitted."  This  motion  met  with  the  opposition  of  Mr. 
Madison,  who  said:  **The  President  is  made  too  depend- 
ent already  on  the  legislature  by  the  power  of  one  branch 
to  try  him  in  consequence  of  an  impeachment  by  the  other. 
This  intermediate  suspension  will  put  him  in  the  power  of 
one  branch  only.  They  can  at  any  moment,  in  order  to 
make  way  for  the  functions  of  another  who  will  be  more 
favorable  to  their  views,  vote  a  temporary  removal  of  the 
existing  magistrate.''"  The  motion  was  lost  by  a  vote 
of  3  to  8. 

The  result  of  the  judgment  is  removal  from  office  and 
disqualification  to  hold  and  enjoy  any  office  of  honor, 
trust  or  profit  under  the  United  States.  There  can  be 
no  punishment  in  the  nature  of  confinement  in  a  penal 
institution,  neither  can  any  fine  be  imposed.  In  this  re- 
spect the  judgment  is  different  from  that  in  a  criminal 
case  where  the  accused  has  been  adjudged  guilty.  The 
punishment  is  in  its  nature  political.  It  removes  the 
impeached  officer  from  office  and  disqualifies  him  for 
any  office  of  honor,  trust  or  profit  under  the  United  States 
during  the  remainder  of  his  life. 

It  would  be  hard  to  provide  a  more  severe  punishment. 
The  judgment  is  not  limited  to  disqualification  from  hold- 
ing any  office  of  profit,  which  means  compensation,  but 
extends  to  any  office  which  it  is  honorable  to  hold,  under 
the  United  States,  or  any  trust,  which  means  to  sustain  a 

porting  this  engraftment  into  impeachments  is  to  lessen  the  dangers 
of  the  court  of  impeachment  under  its  present  form  and  to  induce  dis- 
positions in  all  parties  in  favor  of  a  better  constituted  court  of  impeach- 
ment, which  I  own  I  consider  as  an  useful  thing,  if  so  composed  as  to 
be  clear  of  the  spirit  of  faction."  Ford's  Jefferson,  vol.  7,  192,  194 
195,  198,  199. 

IB  Journal,  459. 

"Journal,  619. 

17  Journal,  723. 
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fiduciary  relation  to  the  Government.  The  judgment,  how- 
ever, would  not  disqualify  one  who  has  been  impeached 
from  holding  an  office  of  honor,  trust  or  profit  under  the 
laws  of  any  State,  county  or  municipality. 

The  judgment  of  the  Senate  does  not  protect  the  of- 
fender from  trial  at  law  for  the  same  offense  for  which 
he  was  impeached.  He  is  still,  in  the  language  of  the- 
Constitution,  subject  to  indictment,  trial,  judgment  and 
punishment  according  to  law.  It  was  not  the  purpose  of 
the  framers  of  the  Constitution  that  the  Senate  should 
usurp  the  functions  of  the  courts  and  take  from  the  law 
the  power  of  punishing  an  offender.  On  the  contrary 
this  power  is  expressly  reserved.  A  civil  officer  may  be 
impeached  by  the  House  and  convicted  by  the  Senate,  and 
be  afterwards  punished  under  both  the  Federal  and  State 
statutes  for  the  same  offense.  While  expressly  providing 
that  an  impeached  officer  who  has  been  adjudged  guilty 
by  the  Senate  may  be  proceeded  against  in  the  courts,  the 
Constitution  does  not  say  what  may  be  done  in  case  the 
impeached  is  acquitted.  Judge  Story  thought  an  acquittal 
would  be  a  bar  to  any  judicial  proceeding.^*  Mr.  Tucker 
thought  it  would  not,^*  and  this  appears  to  be  the  correct 
conclusion. 

Impeachment  is  a  political  proceeding  emanating  from 
the  Legislative  branch  of  the  government  and  only  civil 
officers  of  the  government  can  be  impeached. 

It  is  the  offense  which  the  officer  commits  which  gives 
the  House  jurisdiction  to  impeach  him  and  the  Senate 
jurisdiction  to  try  him,  but  it  is  the  offense  which  the 
individual  commits  which  gives  the  State  jurisdiction  to 
try  him  in  the  courts.  One  is  a  political  proceeding  while 
the  other  is  judicial.  One  finds  its  source  in  the  House 
of  Representatives,  the  other  in  a  body  politic  of  the 
people,  in  other  words,  the  State. 

Undoubtedly  an  officer  who  is  impeached  and  on  his 
trial  acquitted  could  not  subsequently  be  impeached  and 
tried  for  the  same  offense,  but  his  impeachment  and  trial 
could  not  deprive  the  courts  of  their  jurisdiction  to  in- 
dict and  try  him  for  the  violation  of  the  criminal  stat- 
utes. 

18  Story  on  Constitution,  sec.  782.  6th  ed. 

19  Tucker  on  (institution,  vol.  1,  411. 
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Trial  of  a  Senator. — ^A  Senator  of  the  United  States  was 
convicted  for  violating  a  section  of  the  Revised  Statutes. 
It  was  claimed  in  his  behalf  that  the  Statute  was  in  con- 
flict with  the  authority  of  the  Senate  over  its  members 
and  that  a  conviction  might  result  in  excluding  a  Senator 
from  the  Senate  before  the  expiration  of  the  term  for 
which  he  was  elected,  while  the  Constitution  provided 
that  the  Senate  should  be  the  sole  judge  of  the  qualifi- 
cation of  its  members  and  that  it  could,  if  it  chose,  expel 
a  member.  The  Supreme  Court  held  there  was  no  neces- 
sary connection  between  the  conviction  of  a  Senator  of 
a  public  offense  prescribed  by  statute,  and  the  authority 
of  the  Senate  in  the  particulars  named.*®  While  the  framers 
of  the  Constitution  intended  that  each  department  should 
keep  within  its  appointed  sphere  of  public  action,  it  was 
never  contemplated  that  the  authority  of  the  Senate  to 
admit  to  a  seat  in  its  body  one  who  had  been  duly  elected 
as  a  Senator,  or  its  power  to  expel  him  after  being  ad- 
mitted, should,  in  any  degree,  limit  or  restrict  the  authority 
of  Congress  to  enact  such  statutes  not  forbidden  by  the 
Constitution,  as  the  public  interests  required  for  carrying 
into  effect  the  powers  granted  to  it.  The  proper  discharge 
of  a  Senator's  duties  does  not  require  him  to  appear 
before  an  executive  department  in  order  to  enforce  his 
particular  views,  or  the  views  of  others  in  respect  of 
matters  committed  to  that  department,  lie  may  often  do 
so  without  impropriety,  and  so  far  as  existing  law  is  con- 
cerned, may  do  so  whenever  he  chooses,  provided  he 
neither  agrees  to  receive,  nor  receives  compensation  for 
such  service.  .  .  .  The  final  judgment  of  a  conviction 
did  not  operate,  ipso  facto,  to  vacate  the  seat  of  the  con- 
victed Senator,  nor  compel  the  Senate  to  expel  him  or  to 
regard  him  as  expelled  by  force  alone  of  the  judgment. 
The  seat  of  a  Senator  can  only  become  vacant  by  death, 
or  expiration  of  his  term,  or  by  some  direct  action  by  the 
Senate  in  the  exercise  of  its  constitutional  power.  While 
the  Senate,  as  a  branch  of  the  legislative  department, 
owes  its  existence  to  the  Constitution  and  participates  in 
passing  laws  that  concern  the  whole  country,  its  members 
are  chosen  by  State  legislatures  and  can  not  properly  be 
said  to  hold  their  places  **  under  the  government  of  the 
United  States." 

ao  Burton  v.  U.  S.,  202  U.  S.,  360-69,  70. 


CHAPTER  Xin. 

BLEOTIOK    OF    8BNAT0BS    AND    REPBESENTATI7BB — 2CEBTIK0    OF 

OONGREBB. 

The  Times,  Places  and  Maimer  of  holding  Elections  for 
Senators  and  Bepresentatives  shall  be  prescribed  in  each 
State  by  the  Legislature  thereof;  bnt  the  Congress  may 
at  any  time  by  Law  make  or  alter  such  BegulafctonfK  ex- 
cept as  to  the  Places  of  choosing  Senators. 

This  clause  relates  to  the  election^of  Senators  and  Rep- 
resentatives, and  declares  that  the  time,  places  and  man- 
ner of  such  elections  shall  be  prescribed  by  the  respective 
Statd  legislatures,  subject  to  certain  powers  of  Congress. 

On  this  subject  the  Committee  of  Detail  reported,  **The 
times  and  places,  and  manner  of  holding  the  elections  of 
the  members  of  each  House,  shall  be  prescribed  by  the 
legislature  of  each  State,  but  their  provisions  concerning 
them  may,  at  any  time,  be  altered  by  the  legislature  of 
the  United  States."^ 

The  clause  doubtless  originated  with  that  commit- 
tee. In  the  Convention  Madison  and  Morris  moved  to 
strike  out  ''each  House,"  and  insert  ''the  House  of  Repre- 
sentatives," as  the  right  of  appointing  the  Senators  which 
belonged  to  the  Legislatures  involved  the  right  to  regulate 
their  election,  but  the  motion  was  lost. 

The  section  was  then  divided,  and  that  portion  down  to 
"but  this  provision  concerning,"  etc.,  was  agreed  to  nem. 
con.* 

Mr.  Charles  Pinckney  and  Mr.  Rutledge  moved  to  strike 
out  the  remaining  provision  because  the  States  could  be 
relied  on  in  such  cases.  The  motion  was  opposed  by 
Messrs.  Gorham,  Madison,  King,  and  Morris,  Mr.  Madison 
speaking  on  it  at  some  length.  The  motion  failed  to  carry. 
Mr.  Read  then  suggested  the  adoption  of  the  following, 
"But  regulations  in  each  of  the  foregoing  cases,  may,  at 

1  Journal,  451. 
*  Journal,  491. 
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any  time,  be  made  or  altered  by  the  Legislature  of  the 
United  States,"  which  was  adopted.  The  Committee  on 
Style  changed  it  to  the  present  form.  When  the  report 
of  that  Committee  was  before  the  Convention  the  con- 
cluding words  of  the  clause  **  except  as  to  the  places  of 
choosing  Senators"  were  added  without  objection.* 

There  was  some  objection  in  the  Convention  to  that  part 
of  this  clause  which  conferred  upon  Congress  the  power 
of  making  or  altering  the  times,  places,  and  manner  of 
holding  the  election  for  Representatives  and  Senators. 
Such  a  power,  it  was  urged,  would  be  extremely  hazard- 
ous to  the  rights  of  the  people.  It  would  be  in  the  power 
of  Congress  to  prescribe  such  times  for  elections  as  would 
prevent  the  attendance  of  the  voters,  or  to  put  the  place 
of  voting  at  such  an  unreasonable  distance  from  the 
great  body  of  the  people  as  would  result  in  practically 
disfranchising  them. 

The  opposition  to  this  clause  was  continued  in  the  Vir- 
ginia Convention  which  ratified  the  Constitution.  Patrick 
Henry  was  especially  opposed  to  it.  In  a  speech  against 
it  in  that  convention,  he  said:  ''What  can  be  more  de- 
fective than  the  clause  concerning  the  elections}  The 
control  given  to  Congress  over  the  time,  place,  and  man- 
ner of  holding  elections,  will  totally  destroy  the  end  of 
suffrage.  The  elections  may  be  held  at  one  place,  and 
the  most  inconvenient  in  th6  State;  or  they  may  be  at 
remote  distances  from  those  who  have  a  right  of  suffrage; 
hence  nine  out  of  ten  must  either  not  vote  at  all  or  vote 
for  .strangers ;  for  the  most  influential  characters  will  be 
applied  to  to  know  who  are  the  most  proper  to  be  chosen. 
I  repeat,  that  the  control  of  Congress  over  the  manner, 
etc.,  of  electing,  well  warrants  this  idea.  The  natural 
consequence  will  be,  that  this  democratic  branch  will 
possess  none  of  the  public  confidence;  the  people  will  be 
prejudiced  against  representatives  chosen  in  such  an 
injudicious  manner."* 

Subsequently  in  the  Convention  he  renewed  his  attack 
upon  this  clause  and  said:  ''Congress  is  to  have  a  dis- 
cretionary control  over  the  time,  place  and  manner  of 
elections.     The  representatives  are  to  be  elected,  conse- 

>  Journal,  723. 
4  Elliot,  vol.  3,  60. 
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quently  wheu  and  where  they  please.  As  to  the  time 
and  place,  gentlemen  have  attempted  to  obviate  the  ob- 
jection by  saying  that  the  time  is  to  happen  once  in  two 
years,  and  that  the  place  is  to  be  within  a  particular 
district,  or  in  the  respective  counties.  But  how  will  they 
obviate  the  danger  of  referring  the  manner  of  election  to 
Congress  f  Those  illumined  genii  may  see  that  this  may 
not  endanger  the  rights  of  the  people;  but  in  my  unen- 
lightened understanding  it  appears  plain  and  clear  that 
it  will  impair  the  popular  weight  in  the  government. 
.  .  .  According  to  the  mode  prescribed,  Congress  may 
tell  you  that  they  have  a  right  to  make  the  vote  of  one 
gentleman  go  as  far  as  the  votes  of  a  hundred  poor  men. 
The  power  over  the  manner  admits  of  the  most  danger- 
ous latitude.  They  may  modify  it  as  they  please.  They 
may  regulate  the  number  of  votes  by  the  quantity  of 
property  without  involving  any  repugnancy  to  the  Con- 
stitution. '  *' 

Mr.  Monroe  was  also  opposed  to  this  clause  and  in  the 
Virginia  Convention  said  he  wished  ''That  the  honorable 
gentleman,  who  had  been  in  the  Federal  Convention  would 
give  information  respecting  the  clause  concerning  elections. 
He  wished  to  know  why  Congress  had  an  ultimate  control 
over  the  time,  place,  and  manner  of  elections  of  Represen- 
tatives, and  the  time  and  manner  of  that  of  Senators,  and 
also  why  there  was  an  exception  as  to  the  place  of  electing 
Senators. '  '• 

Mr.  Madison  replied,  ''The  reason  of  the  exception  was 
that,  if  Congress  could  fix  the  place  of  choosing  the  sena- 
tors, it  might  compel  the  state  legislatures  to  elect  them 
in  a  different  place  from  that  of  their  usual  sessions, 
which  would  produce  some  inconvenience,  and  was  not 
necessary  for  the  object  of  regulating  the  elections.  But 
it  was  necessary  to  give  the  general  government  a  con- 
trol over  the  time  and  manner  of  choosing  the  senators, 
to  prevent  its  own  dissolution. 

"With  respect  to  the  other  point,  it  was  thought  that  the 
regulation  of  time,  place  and  manner  of  electing  the 
representatives  should  be  uniform  throughout  the  conti- 
nent.    Some  states  might  regulate  the   elections   on  the 

B  EUiot,  Vol.  3,  176,  176. 
•  Elliot,  Vol.  3,  366. 
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principles  of  equality,  and  others  might  regulate  them 
otherwise.  This  diversity  would  be  obviously  unjust. 
Elections  are  regulated  now  unequally  in  some  States, 
particularly  South  Carolina,  with  respect  to  Charleston, 
which  is  represented  by  thirty  members.  Should  the 
people  of  any  state  by  any  means  be  deprived  of  the  right 
of  suffrage,  it  was  judged  proper  that  it  should  be  reme- 
died by  the  general  government.  It  was  found  impos- 
sible to  fix  the  time,  place,  and  manner,  of  the  election  of 
representatives  in  the  Constitution.  It  was  found  neces- 
sary to  leave  the  regulation  of  these,  in  the  first  place, 
to  the  state  governments,  as  being  best  acquainted  with 
the  situation  of  the  people,  subject  to  the  control  of  the 
general  government,  in  order  to  enable  it  to  produce  uni- 
formity, and  prevent  its  own  dissolution.  And,  consider- 
ing the  state  governments  and  general  government  as 
distinct  bodies,  acting  in  different  and  independent  capaci- 
ties for  the  people,  it  was  thought  the  particular  regula- 
tions should  be  submitted  to  the  former,  and  the  general 
regulations  to  the  latter.  Were  they  exclusively  under 
the  control  of  the  state  governments,  the  general  govern- 
ment might  easily  be  dissolved.  But  if  they  be  regulated 
properly  by  the  state  legislatures,  the  congressional  con- 
trol will  very  probably  never  be  exercised.  The  power 
appears  to  me  satisfactory,  and  as  unlikely  to  be  abused 
as  any  part  of  the  Constitution."' 

The  first  part  of  this  clause  is  limited  by  the  latter 
part.  That  is,  the  power  conferred  upon  the  legislatures 
of  the  States  is  subject  to  the  reservation  of  the  power 
conferred  upon  Congress  in  the  matter  of  electing  Senators 
and  Representatives,  except  that  of  the  place  of  choosing 
Senators;  the  right  to  do  that  is  vested  in  the  state  legis- 
lature. The  purpose  of  the  exception  was  that  ''Congress 
should  not  fix  a  plaae  for  choosing  Senators  away  from 
that  in  which  the  state  legislature  which  was  to  choose 
the  Senators,  should  by  law  be  sitting.  "• 

f  Elliot,  vol.  3,  366,  367. 

8  Walker's  Making  of  the  Nation,  42. 

Von  HoUt  thought  the  exception  founded  on  the  fact  that  the 
Senators  are  elected  by  the  legislatures,  and  it  would  not  be  in  har- 
mony with  the  Federal  character  of  the  Union  to  grant  to  Congress  the 
right  of  determining  the  places  for  the  meeting  of  the  legislatures  of 
the  several  States.    Von  Hoist's  Con.  Law,  76. 
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Many  of  the  States  prior  to  the  Convention  elected  their 
members  of  Congress  at  large.  This  was  a  denial  of 
minority  representation  to  a  State  in  that  body,  but  it 
continued  to  be  the  practice  until  1842,  when  Congress 
for  the  first  time  exercised  the  power  conferred  upon  it 
by  this  clause  and  passed,  an  act  providing  that  when  a 
State  became  entitled  to  more  than  one  representative 
in  Congress  the  Representatives  should  be  elected  by  dis- 
tricts composed  of  contiguous  territory  equal  in  number 
to  the  number  of  Representatives  to  which  the  State  may 
be  entitled,  no  district  electing  more  than  one  Represen- 
tativc;* 

In  1872,  Congress  further  exercised  its  power  under  this 
clause  by  enacting  that  all  elections  for  representatives 
and  delegates  to  the  Congress  should  be  held  on  the  Tues- 
day after  the  .first  Monday  in  November  in  1876,  and  on 
the  same  day  of  every  second  year  thereafter."  In  1875 
an  act  was  passed  providing  that  this  did  not  apply  to 
those  States  whose  Constitutions  fixed  the  day  for  electing 
Representatives. 

Power  to  control  elections  for  Bepresentatiyes. — In  Ex 
parte  Yarbrough,*^  the  Supreme  Court,  through  Mr.  Jus- 
tice Miller  held,  that  the  power  resided  in  Congress  **To 
provide  laws  for  the  proper  conduct  for  the  election  of 
members  of  the  House  of  Representatives,  and  to  provide 
the  officers  who  shall  conduct  such  elections,  and  that  it 
further  has  the  power  to  provide  in  such  an  election  for 
security  of  life  and  limb  to  the  voter  while  exercising  his 
right  to  vote,  and  that  holding  an  election  for  State  offi- 
cers at  the  same  time  and  place  as  an  election  for  Repre- 
sentatives to  Congress  is  held,  does  not  abridge  the  power 
of  Congress  to  control  elections  of  Representatives  to  that 
body.'' 

This  was  followed  by  the  opinion  in  In  re  Coy^*  where 
the  same  Justice  held,  **The  power  of  Congress  under  the 
Constitution  to  make  such  provisions  as  are  necessary  to 
secure  the  fair  and  honest  conduct  of  an  election  at  which 
a  member  of  Congress  is  elected,  as  well  as  the  preserva- 

•  6th  U.  8.  Stat,  at  large,  491. 
10  17th  U.  S.  Stat,  at  large,  28. 
"  110  U.  S.  651. 
12  127  U.  S.,  752. 
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tion,  proper  return,  and  counting  of  the  votes  cast  thereat, 
and,  in  fact,  whatever  is  necessary  to  an  honest  and  fair 
certification  of  such  election,  can  not  be  questioned.  Con- 
gress may  do  this,  by  adopting  the  Statutes  of  the  States, 
and  enforcing  them  by  its  own  sanctions."  Since  the 
decision  in  Ex  parte  Clark^*  it  is  past  debate  that  Con- 
gress has  the  power  under  the  Constitution  to  adopt 
the  laws  of  the  several  States,  respecting  the  mode  of 
electing  members  of  Congress,  and  as  resulting  from  that 
power  the  right  to  prescribe  punishment  for  infraction  of 
the  laws  so  adopted. 

The  power  of  Congress  to  legislate  for  the  conduct  of 
a  State  election  when  a  member  of  Congress  is  voted  for 
comes  from  the  fifteenth  Amendment  to  the  Constitution 
of  the  United  States." 

The  Congress  shall  assemble  at  least  once  in  every  Tear, 
and  such  Meetings  shall  be  on  the  first  Monday  in  Decem- 
ber,  unless  they  shall  by  Law  appoint  a  different  Day. 

The  plan  for  a  Constitution  submitted  by  Mr.  Pinckney 
was  the  only  one  which  provided  for  the  meeting  of  Con- 
gress, and  it  provided  for  annual  meetings  of  that  body, 
but  did  not  fix  the  day  on  which  the  meeting  should 
begin.**  This  plan,  so  far  as  it  provided  for  annual  meet- 
ings of  Congress,  was  approved  by  the  report  of  the  Com- 
mittee of  Detail,  which  further  provided  that  such  meeting 
should  be  on  the  first  Monday  in  December  in  each  year." 
When  the. report  was  under  consideration  in  the  Conven- 
tion a  short  debate  occurred.  Mr.  Madison  inquired  what 
the  reasons  of  the  committee  were  for  fixing  the  time  of 
meeting  of  the  Legislature  (Congress)  by  the  Constitution, 
and  suggested  that  it  be  required  only  that  one  meeting 
at  least  shall  be  held  every  year,  leaving  the  time  to  be 
fixed  or  varied  by  law.  Mr.  Pinckney  concurred  in  this 
view.  Mr.  Gouvemeur  Morris  moved  to  strike  out  this 
part  of  the  report,  and  said  it  was  improper  to  tie  down 
the  Legislature  to  a  particular  time,  or  even  to  require 
a  meeting  every  year,  that  the  public  business  might  not 
require  it.  Mr.  Gk)rham  took  a  different  view  of  the  mat- 
is  Ex  parte  Clark,  100  U.  S.,  399.  Ex  parte  Siebold,  371. 
i«  Lackey  y.  United  SUtes,  107  Federal  Report,  114. 
IB  Journal,  64. 
1*  Journal,  449. 
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ter,  and  said  if  the  time  be  not  fixed  by  the  Constitution, 
disputes  will  arise  in  the  Legislature  and  the  States  will 
be  at  a  loss  to  adjust  thereto  the  times  of  their  elections. 
He  thought  it  necessary  that  there  should  be  one  meet- 
ing at  least  every  year,  as  a  check  on  the  Executive  De- 
partment.^^ Mr.  Ellsworth  was  opposed  to  striking  out 
the  words.  The  Legislature,  he  said,  would  not  know,  un- 
til they  met,  whether  the  public  interest  requires  their 
meeting  or  not.  He  could  see  no  impropriety  in  fixing 
the  day,  as  the  Convention  could  judge  of  it  as  well  as 
the  Legislature.  Mr.  Wilson  thought  on  the  whole  that 
it  would  be  best  to  fix  the  day.  Mr.  King  could  not  feel 
there  was  a  necessity  for  meeting  every  year.  The  great 
vice  in  our  system  was  that  of  legislating  too  much.  The 
most  numerous  objects  of  legislation  belonged  to  the 
States.  Tl^ose  of  the  National  Legislature  were  but  few. 
The  chief  of  them  were  commerce  and  revenue.  When 
those  should  be  once  settled  alterations  would  be  rarely 
necessary  and  easily  made.^^  Mr.  Madison  thought  if  the 
time  of  meeting  should  be  fixed  by  law,  it  would  be  suffi- 
ciently fixed,  and  there  would  be  no  difficulty  then,  as 
had  been  suggested  on  the  part  of  the  States  in  adjusting 
their  elections  to  it.  One  consideration  appeared  to  him 
to  militate  strongly  against  fixing  a  time  by  the  Constitu- 
tion. It  might  happen  that  the  Legislature  might  be  called 
together  by  the  public  exigencies  and  finish  their  session 
but  a  short  time  before  the  annual  period.  In  this  case 
it  would  be  extremely  inconvenient  to  reassemble  so  quick- 
ly, and  without  the  least  necessity.  He  thought  one  an- 
nual meeting  ought  to  be  required;  but  did  not  wish  to 
make  two  unavoidable.  Colonel  Mason  was  of  the  opinion 
that  the  objections  against  fixing  the  time  were  insuper- 
able, but  that  an  annual  meeting  ought  to  be  required  as 
essential  to  the  preservation  of  the  Constitution.  Mr. 
Sherman  was  decided  for  fixing  the  time  as  well  as  for 
frequent  meetings  of  the  Legislative  body.  ''Disputes  and 
difficulties  will  arise  between  the  two  Houses,  and  between 
both  and  the  States,  if  the  time  be  changeable.  Frequent 
meetings  of  Parliament  were  required  at  the  Revolution 
in  England,  as  an  essential  safeguard  of  liberty.    So  also 

17  Journal,  464. 

18  Journal,  464. 
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our  annual  meetings  in  most  of  the  American  charters  and 
constitutions.  There  will  be  business  enough  to  require  it. 
The  western  country,  and  the  great  extent  and  varying 
state  of  our  affairs  in  general  will  supply  objects."^*  Mr. 
Sandolph  was  opposed  to  fixing  any  day  irrevocably;  but 
as  there  was  no  provision  made  in  the  Constitution  for 
regulating  the  periods  of  meeting,  and  some  precise  time 
must  be  fixed,  until  the  Legislature  shall  make  provision, 
he  could  not  agree  to  strike  out  the  words  altogether. 
But  he  moved  to  add  the  following  words  to  the  clause: 
** Unless  a  different  day  shall  be  appointed  by  law."*®  Mr. 
Madison  seconded  this  motion,  and,  on  the  question  being 
put,  Massachusetts,  Pennsylvania,  Delaware,  Maryland, 
Virginia,  North  Carolina,  South  Carolina  and  Georgia 
voted  for  it — 8 — and  New  Hampshire  and  Connecticut — 
2 — voted  against  it. 

Mr.  Oouverneur  Morris  then  moved  to  strike  out  Decem- 
ber and  insert  May.  It  might  frequently  happen,  he  said, 
that  our  measures  ought  to  be  influenced  by  those  in 
Europe,  which  were  generally  planned  during  the  winter 
and  of  which  intelligence  would  arrive  in  the  spring.  Mr. 
Madison  seconded  this  motion.  He  preferred  May  to  De- 
cember, because  the  latter  would  require  traveling  to  and 
from  the  Seat  of  Government  to  be  done  in  the  most  in- 
convenient season  of  the  year.  Mr.  Wilson  said  the  winter 
is  the  most  convenient  season  for  business.  Mr.  Ellsworth 
suggested  that  the  summer  would  interfere  too  much  with 
private  business,  that  of  almost  all  the  probable  members 
of  the  Legislature  being  more  or  less  connected  with  agri- 
culture. Mr.  Randolph  thought  that  the  time  of  meeting 
was  of  no  great  moment  now,  as  the  Legislature  could  vary 
it.  On  looking  into  the  constitutions  of  the  States,  he 
found  that  the  times  of  their  elections,  with  which  the 
elections  of  the  National  Representatives  would  no  doubt 
be  made  to  coincide,  would  suit  better  in  December  than 
May,  and  it  was  advisable  to  render  our  innovation  as 
little  incommodious  as  possible.  On  the  question  that 
'*May''  should  be  substituted  for  *' December,''  being  put. 
South  Carolina,  Georgia — 2 — ^voted  aye.  New  Hampshire, 
Massachusetts,  Connecticut,  Pennsylvania,  Delaware,  Mary- 
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land,  Virginia,  and  North  Carolina — 8 — voted  no.**  After 
this  vote  had  been  taken  and  the  question  apparently  set- 
tled Mr.  Butledge  again  called  the  attention  of  the  Con- 
vention to  the  matter  as  follows:  ^* Although  it  is  agreed 
on  all  hands  that  an  annual  meeting  of  the  legislature 
should  be  made  necessary,  yet  that  point  seems  to  be  not 
free  from  doubt,  as  the  clause  stands."  The  clause  was 
then  adopted  to  read,  '"The  Legislature  shall  meet  at 
least  once  in  every  year;  and  such  meeting  shall  be  on 
the  first  Monday  in  December,  unless  a  different  day  shall 
be  appointed  by  law."" 

In  all  the  States  but  two, — Maine  and  Oregon, — ^mem- 
bers of  Congress  are  elected  on  the  first  Tuesday  in  No- 
vember in  pursuance  of  a  Federal  statute,  but  the  newly 
elected  members  do  not  begin  their  term  until  the  fourth 
day  of  the  following  March.  In  1835  Mr.  Webster  in 
a  speech  in  the  Senate  said:  ''There  is  no  clause 
of  the  Constitution,  nor  is  there  any  law  which  de- 
clares that  the  term  of  office  of  members  of  the  House 
of  Representatives  shall  expire  at  twelve  o'clock  at  night 
on  the  3d  of  March.  They  are  to  hold  for  two  years,  but 
the  precise  hour  for  the  commencement  of  that  term  of 
two  years  is  nowhere  fixed  by  constitutional  or  legal  pro- 
vision. It  has  been  established  by  usage  and  by  inference, 
and  very  properly  established  that,  since  the  first  Congress 
commenced  its  existence  on  the  first  Wednesday  in  March, 
1789,  which  happened  to  be  the  fourth  day  of  the  month, 
therefore  the  fourth  of  March  is  the  day  of  the  commence- 
ment of  each  successive  term."*^ 

21  Journal,  466. 

««  Journal,  467. 

28  Webster's  Works,  vol.  4,  217.  The  first  Wednesday  in  March, 
1789,  was  the  fourth  of  March  as  Mr.  Webster  said,  and  Congress  was 
to  have  opened  on  that  day,  but  a  quorum  of  the  House  of  Representa- 
tives did  not  meet  till  April  1,  and  of  the  Senate  not  until  April  6,  yet 
the  Supreme  Court  of  the  United  States  has  decided  that  the  government 
of  the  United  States  began  on  March  4,  1789;  Washington  took  the 
oath  and  was  inaugurated  on  April  30,  1789.  Maclay's  debates  in  U.  S. 
Senate,  1. 

The  first  Wednesday  of  March,  1789,  having  been  the  day  fixed 
for  the  first  meeting  of  Congress,  and  being  the  fourth  day  of  that 
month,  Congress,  on  March  1,  1792,  passed  a  bill  providing  that  the 
terms  of  the  President  and  Vice-President  should  in  all  cases  commence 
on  the  fourth  day  of  March.     1  U.  S.  Statutes  at  Large,  241. 
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Under  the  Articles  of  Confederation  the  sessions  of  Con- 
gress were  of  great  length,  and  the  eflfect  upon  the  country 
was  very  injurious  as  we  have  seen.  It  was  no  doubt 
the  purpose  of  the  Convention  to  prevent  recurrences  of 
this  experience  which  led  to  this  provision. 

On  the  subject  of  annual  sesisions  of  Congress,  Washing- 
ton wrote  Jeflferson  on  March  29,  1784,  as  follows: 

*'The  incertitude,  which  prevails  in  Congress,  and  the 
non  attendance  of  its  members,  are  discouraging  to  those, 
who  are  willing  and  ready  to  discharge  the  trust,  which  is 
reposed  in  them;  whilst  it  is  disgraceful  in  a  high  degree 
to  our  country.  But  it  is  my  belief,  that  the  case  will 
never  be  otherwise,  so  long  as  that  body  persist  in  their 
present  mode  of  doing  business,  and  will  hold  constant 
instead  of  annual  sessions;  against  the  former  of  which 
my  mind  furnishes  me  with  a  variety  of  arguments;  but 
not  one  in  times  of  peace  in  favor  of  them. 

''Annual  sessions  would  always  produce  a  full  represen- 
tation, and  alertness  in  business.  The  delegates  after  a 
separation  of  eight  or  ten  months,  would  meet  each  other 
with  glad  countenances.  They  would  be  complaisant; 
they  would  yield  to  each  other  all  that  duty  to  their  con- 
stituents would  allow,  and  they  would  have  better  oppor- 
tunities of  becoming  acquainted  with  their  sentiments, 
and  removing  improper  prejudices,  when  they  are  imbibed, 
by  mixing  with  them  during  the  recess.  Men,  who  are 
always  together,  get  tired  of  each  others  company.  They 
throw  off  that  restraint,  which  is  necessary  to  keep  things 
in  proper  tune,  they  say  and  do  things,  which  are  per- 
sonally disgusting;  this  begets  opposition;  opposition  be- 
gets faction,  and  so  It  goes  on  till  business  is  impeded, 
often  at  a  stand.  I  am  sure  (having  the  business  pre- 
pared by  proper  boards,  or  a  committee)  an  annual  ses- 
sion of  two  months  would  despatch  more  business  than  is 
now  done  in  twelve,  and  this  by  a  full  representation  of 
the  Union.''" 

M  Sparks'  WritingB  of  Washington,  Vol.  9,  33,  34. 


CHAPTER  XIV. 

ELBCTION  OF  MEMBERS — PBOCEEDINOS — JOUBNAL — 

ADJOURNMENT. 

Each  House  shall  be  the  Judge  of  the  Elections,  Betums, 
and  Qualifications  of  its  own  Members,  and  a  Blajority  of 
each  shall  constitute  a  Quorum  to  do  Business;  but  a 
smaller  Number  may  adjourn  from  day  to  day,  and  may 
be  authorized  to  compel  the  Attendance  of  absent  Mem- 
bers, in  such  Manner,  and  under  such  Penalties  as  each 
House  may  provide. 

It  can  not  be  claimed  that  the  Convention  was  entitled 
to  any  credit  for  originality  in  the  adoption  of  any 
clause  in  this  section,  as  several  of  the  State  Con- 
stitutions contained  provisions  very  similar  to  them. 
It  is  quite  probable  that  this  clause  was  taken  from  the 
Constitution  of  Pennsylvania,*  though  in  the  Convention 
it  seems  to  have  originated  with  the  Committee  of  Detail. 
^  Section  3,  Article  6,  of  the  report  of  that  Committee 
provided,  **In  each  House,  a  majority  of  the  members 
shall  constitute  a  quorum  to  do  business;^  but  a  smaller 
number  may  adjourn  from  day  to  day/' 

Section  4  of  the  same  article  provided,  ^'Each  House 
shall  be  judge  of  the  elections,  returns  and  qualifications, 
of  its  own  members."* 

In  the  Convention  Mr.  Randolph  and  Mr.  Madison  moved 
to  add  to  section  3,  the  following:  **And  may  be  author- 
ized to  compel  the  attendance  of  absent  members,  in  such 
manner,  and  under  such  penalties  as  each  House  may  pro- 
vide." This  amendment  was  carried  by  an  unanimous 
vote,  except  that  of  Pennsylvania,  which  was  divided. 

Both  sections  three  and  four  were  then  agreed  to.* 

iPoore'8  Charters,  1543. 

3  Mr.  Hamilton  thought  that  forty  members  should  confititute  a 
sufficient  number  to  do  business  in  the  House  of  Representatives.  Ham- 
ilton's Works,  vol.  2,  306. 

3  Journal,  462. 

^Journal,  500. 
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In  the  Congress  of  the  Confederation  the  members  were 
exceedingly  negligent  in  their  attendance.  To  obviate 
this,  this  clause  was  inserted.  The  Convention  did  not 
desire  a  repetition  of  the  old  proceedings  where  there 
was  no  power  to  enforce  the  attendance  of  the  members. 

These  provisions  were  probably  suggested  to  the  Com- 
mittee of  Detail  by  Charles  Pinckney,  who,  in  a  forcible 
speech  in  the  Convention,  said:  '^ There  is  in  the  articles 
a  provision  respecting  the  attendance  of  the  members  of 
both  Houses;  it  is  proposed  that  they  shall  be  the  judges 
of  their  own  rules  and  proceedings,  nominate  their  own 
officers,  and  be  obliged  after  accepting  their  appointments, 
to  attend  the  stated  meetings  of  the  legislature ;  the  penal- 
ties under  which  their  attendance  is  required  are  such  as 
to  insure  it,  as  we  are  to  suppose  no  man  would  willingly 
expose  himself  to  the  ignominy  of  a  disqualification.  Some 
effectual  mode  must  be  adopted  to  compel  an  attendance, 
as  the  proceedings  of  the  government  must  depend  on  its 
formation:  The  inconveniences,  arising  from  the  want  of 
a  sufficient  representation,  have  been  frequently  and  se- 
verely felt  in  Congress.  The  most  important  questions 
have,  on  this  account,  been  delayed,  and  I  believe  I  may 
venture  to  assert,  that  for  six  months  in  the  year  they 
have  not  lately  had  such  a  representation  as  will  enable 
them  to  proceed  on  business  of  consequence.  Punctuality 
is  essential  in  a  government  so  extensive,  and  where  a 
part  of  the  members  come  from  considerable  distances, 
and  of  course,  have  no  immediate  calls  to  divert  their 
attention  from  the  public  business,  those  who  are  in  the 
vicinity  should  not  be  suffered  to  disappoint  them;  if  the 
power  of  compelling  their  attendance  is  necessary,  it  must 
be  incorporated  as  a  part  of  the  constitution  which  the 
States  will  be  bound  to  execute;  at  present,  it  is  con- 
tended that  no  such  authority  exists;  that  the  members  of 
Congress  are  only  responsible  to  the  State  they  represent, 
and  to  this  may  be  attributed  that  shameful  remissness  in 
forming  the  Federal  Council,  which  has  been  so  derogat- 
ing and  injurious  to  the  Union.  The  article  I  have  inserted 
is  intended  to  produce  a  reform,  and  I  do  not  at  pres* 
ent  discover  a  mode  in  which  the  attendance  of  the  mem- 
bers can  be  more  effectually  enforced."' 

s  Moore's  American  Eloquence,  vol.  1,  369. 
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This  section  confers  the  power  upon  each  branch  of 
Congress  to  judge  of  the  elections,  returns  and  qualifica- 
tions of  the  members  thereof;  and  establishes  that  a  ma- 
jority of  each  branch  shall  be  a  quorum  for  the  transac- 
tion of  its  business;  but  it  reserves  to  a  smaller  number 
than  a  quorum  the  right  first,  to  adjourn  from  day  to 
day,  and  second,  to  compel  the  attendance  of  absent  mem- 
bers. 

In  both  the  Senate  and  House  there  is  a  committee  on 
elections  and  all  questions  concerning  the  election  of  a 
member  are  referred  to  such  committee  and  they  examine 
and  report  thereon  to  their  respective  bodies  as  to  who 
is  elected. 

The  "returns''  referred  to  in  this  clause  are  the  returns 
made  by  the  State  officers  to  Congress  and  are  prima  facie 
evidence  of  the  election  of  the  member  holding  the  cer- 
tificate of  election,  but  this  may  be  overcome  by  other 
evidence.  The  report  of  the  committee  may  be  rejected 
by  either  House.  The  power  exercised  under  this  pro- 
vision is  important;  **and  the  authority*  to  determine  the 
right  to  the  office  of  representative  is  vested  exclusively 
in  Congress.'' 

The  Supreme  Court  of  the  United  States  in  Kilboum  v. 
Thompson^  established  the  doctrine  that  in  passing  on  the 
election  and  qualification  of  members,  each  House  has  the 
right  to  examine  witnesses  and  inspect  papers,  subject  to 
the  usual  rights  of  witnesses  in  such  cases  and  it  may  be 
that  witnesses  would  be  subject  to  punishment  for  refus- 
ing to  testify  in  a  contested  election  case  the  same  as  in 
a  court. 

The  Fifty-First  Congress  adopted  the  rule,  that  '*0n 
the  demand  of  any  member,  or  at  the  suggestion  of  the 
Speaker,  the  names  of  members  sufficient  to  make  a  quor- 
um in  the  hall  of  the  House  who  do  not  vote  should  be 
noted  by 'the  clerk  and  recorded  in  the  Journal,  and  re- 
ported to  the  Speaker  with  the  names  of  the  members 
voting,  and  be  counted  and  announced  in  determining  the 
presence  of  a  quorum  to  do  business."®  On  the  passage 
of  a  certain  bill  there  were  seventy-four  members  present 
who  refused  to  vote.     These,  together  with  one  hundred 

•  McDill  V.  Canvassers,  36  Wisconsin,  606. 

T  103  United  States,  190. 

8  House  Journal,  February  14,  1890. 
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and  thirty-eight  members  present  and  voting  made  a  total 
of  two  hundred  and  twelve  members  present,  which  made  a 
quorum  present  to  do  business  under  the  rule.  The  Speaker 
thereupon  declared  the  bill  passed.  Its  legality  was  ques- 
tioned in  the  case  of  United  States  v.  Ballin,®  where  the 
court  held  that  **  Under  the  provisions  of  the  Constitu- 
tion, when  a  majority  are  present,  the  House  is  in  a  posi- 
tion to  do  business.  Its  capacity  to  transact  business  is 
then  established,  created  by  the  mere  presence  of  a 
majority.  The  Constitution  only  requires  the  presence  of  a 
majority,  and  when  that  majority  are  present  the  power 
of  the  House  arises.  It  prescribes  no  method  of  determin- 
ing whether  a  majority  is  present  or  not,  and  it  is,  there- 
fore, within  the  competency  of  the  House  to  prescribe  any 
method  by  which  it  can  reasonably  ascertain  the  fact. 
Answer  to  roll  call  might  be  prescribed  as  the  only  meth- 
od; or  requiring  the  passage  of  members  between  tellers 
and  counting  them  might  be  the  sole  test;  or  the  Speaker 
or  the  clerk  might  make  the  count  and  announce  the 
names  of  those  who  are  present.  By  any  of  these  methods 
it  is  reasonably  certain  that  the  fact  could  be  ascertained, 
and  there  being  no  constitutional  method  prescribed,  and 
hence  no  constitutional  prohibition  against  any  of  the 
methods  enumerated,  and  as  they  violate  no  fundamental 
rights,  it  must  follow  that  the  House  may  adopt  either 
or  all  of  these  methods;  or  if  it  chooses  it  may  provide 
for  a  combination  of  any  two  of  them.  It  appears  from 
the  Journal  that  at  the  time  the  bill  in  question  was  passed 
there  was  present  in  the  House  a  majority  of  the  members, 
being  a  quorum,  and  the  House  was  then  authorized  to 
transact  business,  and  the  mode  adopted  under  the  rule 
in  question  was  constitutional." 

It  is  suggested,  and  apparently  with  much  force,  that 
the ,  provisions  in  this  clause  that  a  majority  shall  consti- 
tute a  quorum,  but  a  smaller  number  may  adjourn  from 
day  to  day  and  may  be  authorized  to  compel  the  attend- 
ance of  absent  members,  grew  out  of  the  formation  of 
the  Constitution  of  Pennsylvania  in  1776.  Prior  to  the 
formation  of  that  instrument  the  colony  of  Pennsylvania 
had  been  governed  since  1701  by  the  charter  granted  by 

9  144  United  SUtes,  5,  6. 
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William  Penn^^  and  there  was  considerable  opposition  to 
adopting  a  new  Constitution  as  requested  by  the  Colonial 
Congress  after  the  adoption  of  the  Declaration  of  Inde- 
pendence. The  old  assembly  under  Penn's  charter  op- 
posed it.  They  had  been  defeated,  says  the  author,  by 
members  absenting  themselves  so  that  no  quorum  could 
assemble.  Day  after  day  less  than  a  quorum  would  as- 
semble, but  having  no  power  to  compel  members  to 
attend  they  became  a  laughing-stock  because  of  their  in- 
efficiency. This  event  was  fresh  in  the  minds  of  the 
framers  of  the  National  Constitution,  and  they  took  care 
that  nothing  similar  should  apply  to  the  Federal  govern- 
ment." 

It  has  been  thought  by  some  commentators  on  the  Con- 
stitution that  the  power  to  judge  of  the  election  of  mem- 
bers of  Congress  should  have  been  conferred  on  the  judici- 
ary, and  not  on  the  respective  houses  of  Congress.  In  sup- 
port of  this  contention  it  is  claimed  that  the  power  was 
originally  conferred  on  the  House  of  Commons  to  judge  of 
the  election  of  members  to  that  body,  but  that  in  time 
this  was  abandoned  and  the  power  in  such  cases  was  con- 
ferred on  the  judiciary  and  that  the  results  have  been 
more  satisfactory  than  under  the  old  rule.  Whatever 
may  be  the  merits  of  the  respective  methods  there  can  be 
no  change  in  the  present  way  of  determining  such  elec- 
tions until  an  amendment  prescribing  a  different  method 
is  made  to  the  Constitution.** 

A  State  has  no  jurisdiction  to  punish  a  witness  who 
testifies  in  a  contested  election  case  for  a  member  of  the 
House  of  Representatives.** 

Each  House  may  determine  the  Kules  of  its  Proceedings, 
punish  its  Members  for  disorderly  Behavior,  and,  with  the 
Concurrence  of  two-thirds,  expel  a  Member. 

This  clause  confers  upon  the  Senate  and  House  of 
Representatives  absolute  control  over  their  respective 
bodies. 

loPoore's  Charters,  1636. 

11  Fisher's  Evolution  of  the  Constitution,  102. 

12  Miller  on  the  Constitution,  103. 
"In  re  Loney,  134  U.  S.  372,  375. 
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The  clause  was  reported  by  the  Committee  of  Detail,** 
but  was  suggested  by  Charles  Pinekney." 

Kules  of  Procedure. — Speaker  Randall  held  the  Hous& 
of  Representatives  had  the  same  power,  by  its  rules,  to 
bind  the  House  in  a  subsequent  Congress,  as  the  Senate 
had  to  bind  itself  in  a  subsequent  Congress.  The  Senate 
unquestionably  exercises  that  power,  and  in  that  body, 
when  rules  are  adopted  they  continue  until  amended  or 
rescinded.  Why  should  not  the  same  power  be  given  this 
constitutional  provision  in  the  more  popular  branch  of 
Congress?  Yet  for  many  years  it  has  been  the  theory 
that  the  House  of  Representatives  upon  convening  at  the 
first  session  of  each  term  is  unrestrained  by  any  rule  or 
regulation  of  the  House  adopted  by  a  previous  Congress,, 
and  that  the  House  in  one  Congress  is  incapable  of  bind- 
ing its  successor  by  any  rule  which  it  may  adopt.  The 
Constitution  as  it  was  interpreted  for  more  than  a  cen- 
tury did  not  warrant  this  conclusion. 

This  clause  is  of  great  importance  as  defining  the  duties 
and  powers  of  each  House  of  Congress.  It  expressly  con- 
fers upon  each  body:  First,  The  power  to  determine  its 
rules  of  procedure;  Second,  The  power  to  punish  its  mem- 
bers for  disorderly  behavior;  and  Third,  The  power  to 
expel  a  member  thereof.  These  will  be  considered  in.  their 
order. 

Each  House  may  determine  the  Kules  of  its  Proceedings. 
— ^For  nearly  one  hundred  years  it  was  the  practice  of  the 
House  of  Representatives  to  adopt  a  resolution  at  the  be- 
ginning of  each  Congress  that  the  rules  of  the  preced- 
ing House  should  be  the  rules  for  that  Congress  until 
the  further  order  of  the  House.**  The  power  of  the 
House  to  determine  its  rules  of  procedure  came  be- 
fore the  Supreme  Court  for  review  in  United  States 
V.  Ballin."  Mr.  Justice  Brewer  in  delivering  the  opin- 
ion of  the  court  said:  **The  question  before  the  Court 
is  as  to  the  validity  of  the  rule  adopted  by  the  House  and 
not  what  methods  the  Speaker  may,  of  his  own  motion, 
resort  to  for  determining  the  presence  of  a  quorum,  nor 
what  matters  the  Speaker  or  Clerk  may,  of  their  own 

1*  Journal,  462. 

IB  Moore's  American  Eloquence,  369. 
i«  Jefferson's  Manual,  458,  ed.  1802. 
17  144  United  States,  5,  6. 
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volition,  place  upon  the  Journal.  Neither  do  the  ad- 
vantages or  disadvantages,  the  wisdom  or  folly  of  such  a 
rule  present  any  matters  for  judicial  consideration.  With 
the  Court,  the  question  is  only  one  of  power.  The  Con- 
stitution empowers  each  House  to  determine  its  rules  of 
proceedings.  It  may  not  by  its  rules  ignore  constitutional 
restraints  or  violate  fundamental  rights,  and  there  should 
be  a  reasonable  relation  between  the  mode  or  method  of 
proceeding  established  by  the  rule  and  the  result  which 
is  sought  to  be  attained.  .  .  .  The  Constitution  pro- 
vides that  'a  majority  of  each  House  shall  constitute  a 
quorum  to  do  business.'  In  other  words,  when  a  majority 
are  present,  the  House  is  in  a  position  to  do  business.  Its 
capacity  to  transact  business  is  then  established,  created 
by  the  mere  presence  of  a  majority,  and  does  not  depend 
upon  the  disposition  or  assent  or  action  of  any  single 
member  or  fraction  of  the  majority  present.  All  that  the 
Constitution  requires  is  the  presence  of  a  majority  and 
when  that  majority  are  present,  the  power  of  the  House 
arises.  But  how  shall  the  presence  of  a  majority  be  de- 
termined? The  Constitution  has  prescribed  no  method  of 
making  this  determination  and  it  is  therefore  within  the 
competency  of  the  House  to  prescribe  any  method  which 
shall  be  reasonably  certain  to  ascertain  the  fact.  It  may 
prescribe  answer  to  roll  call  as  the  only  method  of  deter- 
mination; or  require  the  passage  of  members  between 
tellers  and  their  count  as  the  sole  test;  or  the  count  of 
th€  Speaker  or  the  Clerk,  and  an  announcement  from  the 
desk  of  the  names  of  those  who  are  present.  Any  one  of 
these  methods  it  must  be  conceded  is  reasonably  certain 
of  ascertaining  the  fact  and  as  there  is  no  constitutional 
method  prescribed  and  no  constitutional  inhibition  of  any 
of  those  and  no  violation  of  fundamental  rights  in  any, 
it  follows  that  the  House  may  adopt  either  or  all,  or  it 
may  provide  for  a  combination  of  any  two  of  the  meth- 
ods." 

During  the  pendancy  of  certain  tariff  legislation,  the 
Senate  appointed  a  committee  to  investigate  reports  con- 
cerning the  conduct  of  certain  Senators.  A  witness  who 
appeared  before  the  committee  refused  to  answer  some 
of  the  questions  which  were  asked  him  and  for  this  he 
was  indicted,  tried  and  convicted.    On  review  in  the  Su- 
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preme  Court  Chief  Justice  Fuller  said,"  ''The  history  of 
congressional  investigations  demonstrates  the  diflBculties 
under  which  the  two  Houses  have  labored  respectively  in 
compelling  unwilling  witnesses  to  disclose  facts  deemed 
essential  to  taking  definitive  action  and  we  agree  with 
Chief  Justice  Alvey  in  delivering  the  opinion  of  the  Court 
of  Appeals,  that  'Congress  possessed  the  constitutional 
power  to  enact  a  statute  to  enforce  the  attendance  of 
witnesses  and  to  compel  them  to  make  disclosure  of  evi- 
dence to  enable  the  respective  bodies  to  discharge  their 
legitimate  functions.'  It  was  held  in  the  same  case^* 
that  though  each  House  of  Congress  had  the  power  to 
punish  for  contempt,  yet  a  law  is  not  invalid  which  pro- 
vided that  a  contumacious  witness  called  by  either  House 
to  testify  and  deliberately  refused  to  do  so  should  be 
guilty  of  a  misdemeanor  against  the  United  States." 

How  to  punish  for  disorderly  Behavior. — ^It  was  settled 
by  the  decision  in  Kilbourn  v.  Thompson,*®  that  the  Con- 
stitution expressly  empowers  each  House  to  punish  its 
own  members  for  disorderly  behavior,  and  the  court  said, 
**We  have  no  reason  to  doubt  that  this  punishment  Aay, 
in  a  proper  case,  be  imprisonment." 

Power  to  punish  for  Contempt. — In  Ex  parte  Nugent*^ 
it  was  held  that,  **The  Senate  and  the  House  of  Repre- 
sentatives of  the  United  States,  as  well  as  any  Court,  is 
the  sole  judge  of  its  own  contempts;  and  in  case  of  com- 
mitment for  contempt,  no  other  body  or  court  can  have 
a  right  to  inquire  directly  into  the  correctness  or  pro- 
priety of  the  commitment,  or  to  discharge  the  prisoner  on 
habeas  corpus.  .  .  .  The  Senate  of  the  United  States 
has  power  to  punish  for  contempts  of  its  authority  in 
cases  of  which  it  has  jurisdiction;  and  an  inquiry  who, 
if  any  person,  had  violated  the  rule  of  the  Senate,  which 
requires  that  all  treaties  laid  before  them,  should  be  kept 
secret  until  the  Senate  should  take  off  tlie  injunction  of 
secrecy,  is  a  matter  within  the  jurisdiction  of  the  Senate; 
also  that  the  Senate  of  the  United  States  has  a  right  to 
hold  secret  sessions  whenever  in  its  judgment  the  pro- 
is  In  re  Chapman,  166  United  States,  671. 
i»  166  United  States,  672-3. 

20  103  U.  S.,  189,  190.    Anderson  v.  Dunn,  6  Wheaton,  204. 

21  Federal  Cases,  vol.  18,  No.  10375. 
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ceedlngs  shall  require  secrecy,  and  may  pronounce  judg- 
ment in  secret  session  for  a  contempt  which  took  place  in 
secret  session."  In  Eilbourn  v.  Thompson,  supra,  it  was 
held  that,  ''The  penalty  which  each  House  is  authorized  to 
inflict  in  order  to  compel  the  attendance  of  absent  mem- 
bers may  b^  imprisonment  and  this  may  be  for  the  vio- 
lation of  some  order  or  standing  rule  upon  the  subject." 
In  Lilley  v.  United  States,**  Richardson,  J.,  delivering  the 
opinion  for  the  court  held,  **  Either  House  of  Congress, 
in  the  discharge  of  the  great  powers  and  duties  devolved 
upon  it  by  the  Constitution  and  as  necessarily  incident 
thereto,  has  the  undoubted  right  to  require  the  personal 
attendance  before  its  committees,  as  a  witness  or  other- 
wise, of  any  citizen  of  the  country,  to  be  paid  or  not, 
according  to  its  own  will  and  pleasure.  Attendance  in 
such  case  is  not  by  agreement,  but  is  the  voluntary  or 
involuntary  submission  of  a  subject  to  a  power  of  the 
government,  which  must  be  obeyed  and  which  can  not 
be  resisted.  There  is  no  implied  agreement  to  pay  fees 
or  other  compensation  to  persons  thus  required  to  give 
their  time  to  the  public  service.  Pees  do  not  accrue  in 
such  case  as  upon  contract.  It  is  true  that  they  are 
usually  paid,  but  it  is  under  and  by  virtue  of  the  rules 
and  practice  of  the  Senate  or  House  or  by  special  acts 
authorizing  the  same." 

The  power  of  Expulsion. — ^The  power  of  each  House  to 
expel  its  members  is  expressly  conferred  by  this  language. 
But  two  questions  arise:  First,  For  what  cause  may  a 
member  be  expelled?  and  Second,  By  what  vote?  As  to 
the  first  question,  it  is  settled  that  each  House  may  judge 
for  itself  of  the  6ause  of  expulsion  and  that  the  power 
to  expel  extends  to  all  cases  where  the  offense,  in  the 
judgment  of  either  branch  of  Congress,  is  inconsistent 
with  the  trust  and  duty  of  a  member.  This  leaves  the 
matter  to  the  judgment  of  each  House.  No  limitation  to 
this  power  is  prescribed  and  no  enumeration  of  powers 
which  would  justify  expulsion  is  given  by  the  Constitu- 
tion and  the  act  of  expulsion  is  not  subject  to  appeal  or 
review.  In  the  case  of  Senator  Smoot,  of  Utah,  whose 
expulsion  from  the  Senate  was  sought  because  he  was  a 
member    and    officer    of    the    Mormon    Church,    Senator 

32  14  Court  of  Claims,  542. 


PBOOEEDINGS    OP    EACH    HOUSE.  289 

Knox,  in  a  forceful  speeeh  upon  the  right  of  the 
Senate  to  expel,  said:  ''The  constitution  enables  the 
Senate  to  protect  itself  against  improper  characters  by  ex- 
pelling  them  by  two-thirds  vote  if  they  are  guilty  of 
crime,  offense  of  immorality,  disloyalty  or  gross  impro- 
priety during  their  service.  I  specify  these  reasons,  be- 
cause I  can  not  imagine  the  Senate  expelling  a  member 
for  a  cause  not  falling  within  one  of  them."^'  This  enum- 
eration of  causes  for  which  a  Senator  may  be  expelled  is 
perhaps  as  complete  and  full  as  will  anywhere  be  found. 

The  first  case  of  expulsion  from  the  Senate  was  that  of 
William  Blount,  a  Senator  from  Tennessee,  which  oc- 
curred on  May  8,  1797,  nearly  eight  years  after  the  United 
States  Government  began  its  existence.  The  resolution  of 
expulsion  read,  ''William  Blount,  Esq.,  one  of  the  Sena- 
tors of  the  United  States,  having  been  guilty  of  a  high 
misdemeanor  entirely  inconsistent  with  his  public  trust 
and  duty  as  Senator  be,  and  hereby  is,  expelled  from  the 
Senate  of  the  United  States."**  He  was  charged  with 
having  written  a  letter  in  which  he  advised  and  attempted 
to  influence  an  officer  of  the  Government  from  doing  his 
duty  and  to  cause  unfriendliness  among  the  Indians  in 
the  South  against  the  government,  and  offering  his  serv- 
ices to  the  British  Government  to  work  among  the  In- 
dians in  inspiring  them  to  unfriendly  feelings  towards 
the  United  States.  The  offense  was  not  indictable  and 
was  committed  away  from  the  capital  when  Congress 
was  not  in  session. 

On  July  11,  1861,  James  M.  Mason  and  Bobert  M.  T. 
Hunter,  Senators  from  the  State  of  Virginia;  Thomas  L. 
Clingman  and  Thomas  Bragg,  Senators  from  North  Caro- 
lina; James  Chestnut,  Jr.,  a  Senator  from  South  Carolina; 
A.  O.  P.  Nickelson,  a  Senator  from  Tennessee;  William  K. 
Sebastian  and  Charles  B.  Mitchell,  Senators  from  Ar- 
kansas; and  John  Hemphill  and  Louis  T.  Wigfall,  Sena- 
tors from  Texas,  were  expelled  for  being  "Engaged  in 
the  conspiracy  for  the  destruction  of  the  Union  or  with 
full  knowledge   of  the  conspiracy  had  failed  to   advise 

28  Gong.  Eec.  49th  Oongress,  2d  Sewion,  vol.  41,  3005-^. 
>«  S^ate  Election  Oasee,  933. 
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the   government   of   its   progress   or   aid   in   its   suppres- 
sion."" 

The  second  question  is,  by  what  vote  can  a  member  be 
expelled?  Does  it  require  the  concurrence  of  two-thirds  of 
all  the  members  of  that  branch  of  Congress  to  which  the 
member  has  been  elected,  or  only  two-thirds  of  those  pres- 
ent, or  two-thirds  of  a  majority  of  either  House?  It  seems 
that  in  so  important  a  matter  as  expelling  a  member  from 
so  august  a  body  as  the  Senate  of  the  United  States,  or 
the  House  of  Representatives,  the  framers  of  the  Consti- 
tution intended  to  require  the  vote  of  two-thirds  of  the 
members  of  that  particular  body.  When  this  clause  was 
reported  by  the  Committee  of  Detail  to  the  Convention,  it 
read  **and  may  expel  a  member,"  but  when  it  came  up 
for  consideration  in  the  Convention,  Mr.  Madison  observed, 
**The  right  of  expulsion  was  too  important  to  be  exer- 
cised by  a  bare  majority  of  a  quorum;  and,  in  emergencies 
of  faction,  might  be  dangerously  abused."  He  moved 
the  words  **with  the  concurrence  of  two-thirds"  might  be 
inserted  between  **may"  and  *' expel."  This  was  ap- 
proved by  Mr.  Randolph,  Mr.  Mason  and  Mr.  CarroD,  but 
Mr.  Morris  thought  the  power  could  be  safely  trusted  to 
a  majority.  **To  require  more  may  produce  abuses  on 
the  side  of  the  minority.  A  few  men,  from  factious  mo- 
tives, may  keep  in  a  member  who  ought  to  be  expelled." 
The  vote  being  taken,  ten  States  voted  for  Madison's 
amendment,  Pennsylvania  being  divided.**  It  has,  how- 
ever, been  the  uniform  practice  of  the  Senate  to  expel  by 
a  vote  of  two-thirds  of  the  members  present,  providing 
that  a  quorum  be  present.  In  the  case  of  Blount,  supra, 
the  record  shows  **  Two-thirds  of  the  members  present 
voting  for  the  resolution  of  expulsion,  it  was  carried." 
It  was  the  same  on  the  vote  to  expel  the  other  Senators 
referred  to. 

In  1848  an  interesting  case  arose  involving  the  power 
of  the  Senate  under  this  clause.  It  appears  that  John 
Nugent'^  furnished  a  copy  of  the  treaty  between  the 
United  States  and  the  Republic  of  Mexico  with  certain 
amendments   made   thereto   by   the   Senate   and   the   pro- 

26  Senate  Elections,  057. 
ae  Journal,  500. 

27  Ex  parte  Nugent,  Fed.  CaB.,  vol.  18,  No.  10376. 
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ceedings  of  the  Senate  thereon,  to  the  New  York  Her- 
ald, which  published  the  same.  Thereupon  Hon.  George 
M.  Dallas,  Vice  President  of  the  United  States  and 
President  of  the  Senate,  issued  a  warrant  to  the  Ser- 
geant at  Arms  of  the  Senate  for  the  arrest  of  Nugent, 
and  he  was  accordingly  arrested  and  held  in  legal  custody. 
Nugent  applied  to  the  circuit  court  of  the  District  of 
Columbia  for  a  writ  of  habeas  corpus.  The  Sergeant  at 
Arms  of  the  Senate  filed  a  return  to  the  writ,  setting 
forth  his  oflScial  position,  that  he  held  Nugent  by  virtue 
of  the  order  of  the  President  of  the  Senate  and  Vice 
President  of  the  United  States,  and  that  said  Nugent  had 
declined  to  answer  when  brought  before  the  bar  of  the 
Senate  certain  questions,  for  which  reason  he  was  com- 
mitted for  contempt.  The  proceedings  of  the  Senate  in 
reference  to  the  treaty  were  held  in  secret  session  of  that 
body.  Several  iiiteresting  questions  arose;  first,  whether 
the  Senate  of  the  United  States  could  punish  a  person  who 
was  not  a  member  of  that  body  for  contempt;  second, 
whether  the  Senate  could  inquire  who  had  violated  its 
rules;  and  third,  the  right  of  the  Senate  to  hold  and' 
pronounce  judgment  in  secret  sessions  for  a  contempt 
which  took  place  in  a  secret  session.  The  court  answered 
each  of  these  in  the  aflSrmative,  holding:  **The  Constitu- 
tion says  nothing  of  contempts.  These  were  left  to  the 
operation  of  the  common  law  principle,  that  every  court 
has  a  right  to  protect  itself  from  insult  and  contempt, 
without  which  right  of  self-protection  they  could  not  dis- 
charge their  high  and  important  duties.  It  is  not  at  all 
probable  that  the  framers  of  the  Constitution,  by  giving 
an  express  power  to  the  Senate  to  punish  its  members  for 
disorderly  behavior,  and  even  to  expel  a  member,  intended 
to  deprive  the  Senate  of  that  protection  from  insult  which 
they  knew  very  well  belonged  to  and  was  enjoyed  by  both 
Houses  of  Parliament,  and  the  legislatures  of  the  former 
colonies  and  now  States  of  this  Union.  The  provision  of 
the  Constitution  may  have  been  intended  to  remove  a 
doubt  whether  a  member  of  the  Senate,  appointed  by  and 
responsible  to  a  State  legislature,  could  be  guilty  of  a 
contempt  of  a  body  of  which  he  himself  was  a  member; 
or  it  may  have  been  intended  to  apply  only  to  such  dis- 
orderly  behavior   as   did   not   amount   to    a    contempt   of 
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the  House;  or  to  remove  a  doubt  whether  the  Senate  had 
power  to  expel  a  member.  But  whatever  may  have  been 
the  intention,  we  think  the  provision  does  not  justify  an 
inference  that  their  power  to  punish  for  contempts  can 
be  executed  only  upon  members  of  the  Senate." 

Again:  '*The  court  can  not  perceive  any  reason  why 
the  Senate  should  not  have  the  same  power  of  punishing 
contempts  in  secret  as  in  open  session.  In  the  early  years 
of  this  Government  the  sessions  of  the  Senate  were  always 
secret.  Each  House  has  a  right  to  hold  secret  sessions 
whenever  in  its  judgment  the  proceedings  shall  require 
secrecy.  The  necessity  of  the  power  to  hold  secret  ses- 
sions, especially  of  the  Senate,  is  so  obvious  that  no  argu- 
ment in  its  favor  is  required  by  the  court.  The  Senate 
besides  being  a  branch  of  the  legislature  is  the  executive 
council  of  the  President,  and  stands  in  intimate  commun- 
ion with  him  in  regard  to  all  our  foreign  diplomatic  rela^ 
tions.  Nothing,  therefore,  can  be  more  proper  than  all 
executive  sessions  of  the  Senate,  and  all  confidential  com- 
munications relating  to  treaties,  should  be  with  closed 
doors  and  under  the  seal  of  secrecy.  The  rules  of  the 
Senate  on  the  subject  of  secrecy  were  established  under 
the  power  given  that  body  by  the  Constitution  of  the 
United  States  to  determine  'the  rules  of  its  proceedings,' 
and  are,  therefore,  until  repealed  as  obligatory  as  if  they 
had  been  inserted  in  the  Constitution  itself;  so  that  it  is 
not  only  the  privilege  but  the  duty  of  the  Senate  to  hold 
its  executive  sessions  in  secrecy.  No  odium,  therefore, 
can  attach  to  the  Senate  for  the  circumstance  that  the 
judgment  of  the  Senate  was  pronounced  in  secret  session 
upon  a  transaction  which  took  place  in  secret  session.  It 
could  not  have  been  done  otherwise.  The  offense  must  be 
punished  in  secret  session,  or  go  unpunished,  leaving  the 
Senate  exposed  to  all  sorts  of  insults  in  the  discharge  of 
their  solemn  constitutional  duties. 

**The  court  is  unanimously  of  the  opinion  that  the  Sen- 
ate of  the  United  States  has  power,  when  acting  in  a  case 
within  its  jurisdiction,  to  punish  all  contempts  of  its 
authority,  and  the  prisoner  must  consequently  be  re- 
manded." 

It  is  probable  that  the  power  of  **each  House  to  pun- 
ish" is  limited  to   its  own  members,  whatever  may  be 
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the  oflfense  committed.  Preston  Brooks,  a  member  of  the 
House  of  Bepresentatives,  assaulted  Senator  Sumner  in 
the  Senate  Chamber  when  the  Senate  was  not  in  session, 
inflicting  such  injuries  upon  him  as  rendered  him  in- 
sensible at  the  time,  but  the  Senate  held  it  had  no  juris- 
diction to  arrest,  try,  or  punish,  a  member  of  the  House 
of  Representatives  for  a  breach  of  its  privilege.^ 

Each  House  shall  keep  a  Journal  of  its  Proceedings,  and 
from  time  to  time,  publish  the  same,  excepting  such  Parts 
as  may  in  their  Judgment  require  Secrecy;  and  the  Yeas 
and  Nays  of  the  Members  of  either  House  on  any  ques- 
tion shall,  at  the  Desire  of  one-ilfth  of  those  Present,  be 
entered  on  the  Journal. 

This  clause  originated  with  the  Committee  of  Detail. 
The  report  of  that  Committee  provided:  "The  House  of 
Representatives,  and  the  Senate,  when  it  shall  be  acting 
in  a  legislative  capacity,  shall  keep  a  journal  of  their 
proceedings;  and  shall,  from  time  to  time,  publish  them; 
and  the  yeas  and  nays  of  the  members  of  each  House,  on 
any  question,  shall,  at  the  desire  of  one-fifth  part  of  the 
members  present,  be  entered  on  the  journal.  "'•  When 
the  question  came  before  the  Convention  Gouverneur  Mor- 
ris moved  that  one  person  might  call  for  the  yeas  and 
nays,  saying  if  they  were  proper  at  all  one  member  should 
be  entitled  to  call  for  them,  but  the  motion  was  lost.** 
Under  the  Articles  of  Confederation  a  single  delegate 
could  require  the  yeas  and  nays  of  each  State  to  be 
entered  on  the  journal.'* 

««  Storey's  Life  of  Sumner,  Vol.  1,  148,  149. 

Mr.  Randolph  in  a  speech  in  the  House  referred  to  the  soldiers  of 
the  United  States  Army  as  "ragamuffins."  On  the  next  day  he  retract- 
ed the  word ;  that  evening  he  attended  the  theatre  and  was  jostled,  and 
his  coat  pulled  by  two  naval  officers  who  repeated  the  word  "raga- 
muffin." Randolph's  friends  supported  him  with  spirit  and  nothing 
Xiame  of  it.  Mr.  Randolph  thought  the  House  had  nb  power  to  punish 
the  assaulting  officers,  but  he  wrote  the  President  on  the  subject,  who 
in  turn  laid  the  matter  before  the  House. 

Ford's  Jefferson,  vol.  7,  404. 

<•  Journal,  452. 

so  Journal,  500. 

SI  Articles  of  Confederation,  art.  9. 
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Mr.  Sherman  was  for  striking  out  the  right  to  call  for 
the  yeas  and  nays  altogether.  **They  had  never  done  any 
good,  and  have  done  much  mischief.  They  were  not 
proper,  as  the  reasons  governing  the  voter  never  appear 
along  with  them."" 

Mr.  Ellsworth  agreed  with  Mr.  Sherman.  The  motion 
to  allow  the  yeas  and  nays  on  the  call  of  a  single  member 
was  defeated." 

Mr.  Carroll  and  Mr.  Randolph  moved  to  strike  out  the 
words  **each  House/*  and  insert  **the  House  of  Repre- 
sentatives/' and  to  add  to  the  section  the  words  **and 
any  member  of  the  Senate  shall  be  at  liberty  to  enter  his 
dissent."  The  motion  to  allow  a  member  of  the  Senate 
to  dissent  was  lost.**  Mr.  Gerry  moved  to  strike  out 
the  words  ''when  it  shall  be  acting  in  its  legislative 
capacity,"  and  insert  ** except  such  parts  thereof  as  in 
their  judgment  require  secrecy."  On  the  question  of 
striking  out  ''when  acting  in  its  legislative  capacity,"  the 
motion  carried."  Mr.  Madison  and  Mr.  Rutledge  moved 
that  "Each  House  shall  keep  a  journal  of  its  proceedings, 
and  shall  publish  the  same  from  time  to  time,  except 
such  part  of  the  proceedings  of  the  Senate,  when  acting 
not  in  its  legislative  capacity,  as  may  be  judged  by  that 
House  to  require  secrecy,"  but  this  was  lost  by  the  votes 
of  all  the  States  except  Virginia.**  Mr.  Ellsworth  sug- 
gested that  as  the  clause  seemed  to  be  so  objectionable 
it  be  struck  out  altogether,  but  this  was  opposed.  The 
section  as  reported  by  the  Committee  of  Detail  and  the 
motion  of  Mr.  Madison  and  Mr.  Rutledge  were  apparently 
united  and  then  divided.  That  part  down  to  ''publish 
them/'  was  then  adopted  by  unanimous  vote.  The  second 
part,  viz.:  "except  such  parts  thereof  as  may  in  their 
judgment  require  secrecy,"  was  adopted  by  a  vote  of 
six  to  four,  and  the  remaining  part  as  to  the  yeas  and 
nays  was  adopted  without  opposition.*^  The  Committee 
on  Style  reported  the  section  as  it  appears.** 

«2  Journal,  601. 
S8  Journal,  501. 
84  Journal,  601. 
36  Journal,  601,  602. 

36  Journal,  602. 

37  Journal,  603. 

33  Journal,  702,  703. 
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When  the  Convention  was  considering  the  report  of  the 
Committee  on  Style  Mr.  Mason  and  Mr.  Qeiry  moved  to 
insert  after  the  word  '* parts"  the  words,  *'of  the  proceed- 
ings of  the  Senate,"  the  object  being  to  require  all  the 
proceedings  of  the  House  of  Representatives  to  be  pub- 
lished,'* but  the  motion  was  lost. 

Neither  House  is  required  to  publish  the  whole  of  its 
proceedings,  but  only  such  parts  as  in  its  judgment  are 
not  required  to  be  kept  secret.  The  matter  is  left  entirely 
to  the  discretion  of  each  House.  But  the  provision  that 
the  yeas  and  nays  of  the  members  of  either  House,  on  any 
question,  shall  be  entered  on  the  journal  when  one-fifth  of 
those  present  desire  it,  is  mandatory  and  can  not  be 
dispensed  with.  The  object  of  the  provision  is  to 
record  the  vote  of  each  member  on  certain  questions 
so  that  his  constituents  and  the  whole  country  may  know 
how  he  votes.  This  form  of  voting  is  done  by  the  clerk 
of  each  body  calling  the  members'  names  alphabetically 
and  each  member  responding  yea  or  nay  and  his  response 
being  duly  recorded. 

Mr.  Justice  Miller  says  this  provision,  "Whether  wise 
or  unwise,  is  the  fruitful  source  of  a  great  waste  of  time. 
It  may  be  very  well  doubted  whether  the  call  of  the  yeas 
and  nays  in  the  House  of  Bepresentatives,  which  neces- 
sarily consumes  a  great  deal  of  time,  is  not  resorted  to 
more  for  that  purpose  than  any  other,  thereby  frequently 
defeating  a  measure  which  a  majority  of  the  House  is 
prepared  to  pass.  It  may  be  of  some  advantage  in  the 
way  of  compelling  members  to  spread  their  names  upon 
the  record  as  having  voted  for  or  against  any  particular 
proposition,  and  thereby  holding  them  responsible  to  the 
public  sentiment  of  their  constituents.  Where  this  is  the 
conscientious  object  and  motive  in  calling  for  the  yeas  and 
nays  it  is  probably  unobjectionable,  and  in  the  enactment 
of  laws  of  great  public  importance  it  is  desirable,  for  many 
reasons  that  the  votes  of  members  should  be  recorded.  No 
doubt  this  was  the  object  of  the  Constitution  in  authoriz- 
ing a  call  of  the  yeas  and  nays  ]ipon  the  request  of  one- 
fifth  of  the  members  present,  and  this  requirement  of  one- 
fifth  seems  to  be  a  necessity  to  prevent  the  fritting  away 

M  Journal,  723. 
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of  the  time  of  the  legislative  body  at  the  request  of  a 
single  member."*® 

Journal  of  the  Honse  a  public  Record  of  which  the 
Oonrts  will  take  judicial  notice. — ^In  Brown  v.  Nash,*^  it 
was  held:  ''The  Journal  of  the  House  of  the  Legislature 
is  a  public  record,  which  the  courts  are  at  liberty  to  take 
judicial  notice  of.  If  it  should  appear  from  these  jour- 
nals that  any  act  did  not  receive  the  requisite  majority, 
or  that  in  respect  to  it  the  Legislature  did  not  follow  any 
requirement  of  the  Constitution,  or  that  in  any  other  re- 
spect the  act  was  not  constitutionally  adopted,  the  courts 
may  act  upon  the  evidence  and  adjudge  the  statute  void/' 

In  Miller  et  al.  v.  The  State**  Thurman,  C.  J.,  said: 
''Where  the  journals  show  that  a  bill  was  passed,  and 
there  is  nothing  in  them  to  show  it  was  not  read  as  the 
Constitution  requires,  the  presumption  is  that  it  was  so 
read,  and  this  presumption  is  not  liable  to  be  rebutted  by 
proof." 

It  was  said  in  Hall  v.  Steele:**  "When  the  Con- 
stitution does  not  require  the  journals  to  afSrmatively 
show  that  a  particular  thing,  necessary  to  the  validity  of 
the  legislative  action,  was  done,  mere  silence  will  not  in- 
validate; and  in  such  case  we  will  presume  that  the 
legislators  observed  the  obligation,  and  did  not  pass  such 
bill  without  sufficient  proof  that  the  proper  notice  was 
given.  The  unconstitutionality  of  an  act  enrolled,  authenti- 
cated by  the  signatures  of  the  presiding  officers,  and  ap- 
proved and  signed  by  the  Oovernor,  must  be  affirmatively 
and  clearly  shown,  before  the  courts  are  authorized  to 
treat  it  as  void,  because  not  having  been  passed  in  ac- 
cordance with  the  rules  of  parliamentary  law  prescribed 
in  the  Constitution." 

The  Court  may  resort  to  the  Journals. — ^In  HoUings- 
worth  V.  Thompson**  held:  "Where  a  question  arises  in  a 
court  of  law  as  to  the  existence  of  a  statute,  or  of  the  time 
when  a  statute  took  effect,  or  of  the  precise  terms  of  a 
statute,  the  judges  who  are  called  upon  to  decide  it  have 

40  Miller  on  the  Constitution,  1^7. 

41 1  Wyoming,  93. 

42  3  Ohio  State,  484. 

4S82  Ala.,  665. 

44  46  La.  Annual^  220. 


JOURNAL.  297 

ihe  right  to  resort  to  any  source  of  information  which,  in  Ha 
nature,  is  capable  of  conveying  to  the  judicial  mind  a  clear 
and  satisfactory  answer  to  such  question/' 

Proceedings  of  legislative  bodies  presumed  to  be  correiBt. 
— ^In  Glidewell  v.  Martin,*"  it  was  held  by  the  Supreme 
Court  of  Arkansas:  '*Prom  considerations  of  public  policy 
and  because  of  the  respect  due  the  action  of  a  coordinate 
department  of  government,  the  courts  long  since  began 
to  supply  the  omissions  of  journal  clerks  by  presumptions 
as  to  the  regularity  of  the  proceedings  of  the  general  as- 
sembly. This  has  been  found  salutary;  and  the  attitude 
assumed  by  the  judiciary  in  this  regard  has  gone  far 
towards  establishing  and  maintaining  public  confidence 
in  the  stability  of  the  legislative  action." 

In  Field  v.  Clark**  held:  **The  signing  by  the  Speak- 
er of  the  House  of  Representatives,  and  by  the  Presi- 
dent of  the  Senate,  in  open  session,  of  an  enrolled  bill,  is 
an  ofScial  attestation  by  the  two  houses  of  such  bill  as 
one  that  has  passed  Congress.  It  is  a  declaration  by  the 
two  houses,  through  their  presiding  officers,  to  the  Presi- 
dent, that  a  bill,  thus  attested,  has  received,  in  due  form, 
the  sanction  of  the  legislative  branch  of  the  government, 
and  that  it  is  delivered  to  him  in  obedience  to  the  con- 
stitutional requirement  that  all  bills  which  pass  Congress 
shall  be  presented  to  him.  And  when  a  bill,  thus  attested, 
receives  his  approval,  and  is  deposited  in  the  public  ar- 
chives, its  authentication  as  a  bill  that  has  passed  Con- 
gress should  be  deemed  complete  and  unimpeachable.  As 
the  President  has  no  authority  to  approve  a  bill  not  passed 
by  Congress,  an  enrolled  act  in  the  custody  of  the  Secre- 
tary of  State,  and  having  the  official  attestations  of  the 
Speaker  of  the  House  of  Representatives,  of  the  Presi- 
dent of  the  Senate,  and  of  the  President  of  the  United 
States,  carries,  on  its  face,  a  solemn  assurance  by  the 
legislative  and  executive  departments  of  the  government, 
charged,  respectively,  with  the  duty  of  enacting  and  exe- 
cuting the  laws,  that  it  was  passed  by  Congress.  The 
respect  due  to  coequal  and  independent  departments  re- 
quires the  judicial  department  to  act  upon  that  assurance, 
and  to  accept,  as  having  passed  Congress,  all  bills  au- 

«8  61  Arkansas,  566. 
4«  143  U.  S.,  672. 
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thenticated  in  the  manner  stated:  leaving  the  courts  to 
determine,  when  the  question  properly  arises,  whether  the 
act,  so  authenticated,  is  in  conformity  with  the  Constitu- 
tion. 

''It  is  admitted  that  an  enrolled  act,  thus  authenticated, 
is  sufficient  evidence  of  itself — ^nothing  to  the  contrary 
appearing  upon  its  face — that  it  passed  Congress.  But 
the  contention  is,  that  it  can  not  be  regarded  as  a  law  of 
the  United  States  if  the  journal  of  either  house  fails  to 
show  that  it  passed  in  the  precise  form  in  which  it  waa 
signed  by  the  presiding  officers  of  the  two  houses,  and 
approved  by  the  President.  It  is  said  that,  under  any 
other  view,  it  becomes  possible  for  the  Speaker  of  the 
House  of  Representatives  and  the  President  of  the  Senate 
to  impose  upon  the  people  as  a  law  a  bill  that  was  never 
passed  by  Congress.  But  this  possibility  is  too  remote  to 
be  seriously  considered  in  the  present  inquiry.  It  suggests 
a  deliberate  conspiracy  to  which  the  presiding  officers,  the 
committees  on  enrolled  bills  and  the  clerks  of  the  two 
houses  must  necessarily  be  parties,  all  acting  with  a  com- 
mon purpose  to  defeat  an  expression  of  the  popular  will 
in  the  mode  prescribed  by  the  Constitution.  Judicial  ac* 
tion  based  upon  such  a  suggestion  is  forbidden  by  the  re- 
spect due  to  a  coordinate  branch  of  the  government.  The 
evils  that  may  result  from  the  recognition  of  the  principle 
that  an  enrolled  act,  in  the  custody  of  the  Secretary  of 
State,  attested  by  the  signatures  of  the  presiding  officers 
of  the  two  houses  of  Congress,  and  the  approval  of  the 
President,  is  conclusive  evidence  that  it  was  passed  by 
Congress,  according  to  the  forms  of  th^  Constitution, 
would  be  far  less  than  those  that  would  certainly  result 
from  a  rule  making  the  validity  of  Congressional  enact- 
ments depend  upon  the  manner  in  which  the  journals  of 
the  respective  houses  are  kept  by  the  subordinate  officers 
charged  with  the  duty  of  keeping  them." 

Neither  House,  during  the  Session  of  Oongress,  shall, 
without  the  Gonsent  of  the  other,  adjourn  for  more  than 
three  days,  nor  to  any  other  Place  than  that  in  which  the 
two  Houses  shall  be  sitting. 

The  Constitution  of  New  Hampshire,  aaopted  in  1776, 
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provided,  that  at  any  session  of  the  Ciouncil  and  Assem- 
bly '* neither  branch  shall  adjourn  for  any  longer  time 
than  from  Saturday  till  the  next  Monday  without  consent 
of  the  other/'*'  Afterwards  the  provision  appeared  in 
different  forms  of  expression  in  several  other  State  Con- 
stitutions, from  some  of  which  it  was  undoubtedly  taken 
by  the  Convention,  and  inserted  in  the  Constitution. 

The  report  of  the  Committee  of  Detail  read,  **  Neither 
House,  without  the  consent  of  the  other,  shall  adjourn  for 
more  than  three  days,  nor  to  any  other  place  than  that 
at  which  the  two  Houses  are  sitting.  6ut  this  regulation 
shall  not  extend  to  the  Senate  when  it  shall  exercise  the 

powers   mentioned   in   the   Article. '***     Mr.   King 

observed  that  this  authorized  the  two  Houses  to  adjourn 
to  a  new  place.  He  thought  a  law  should  be  made  neces- 
sary to  a  removal  of  the  seat  of  government. 

Mr.  Oouvemeur  Morris  suggested  the  insertion  of  the 
words  ''during  the  session, "*•  and  they  were  inserted,  but 
the  last  part  of  the  report  "that  this  regulation  shall  not 
extend  to  the  Senate  when  it  shall  exercise  the  powers 

mentioned  in  article  '*  was  omitted,  and  the  clause 

was  then  adopted.*® 

Excepting  when  the  two  Houses  disagree  on  the  sub- 
ject of  adjournment,  the  length  of  the  sessions  of  Congress 
depends  entirely  upon  that  body,  and  practically  upon 
either  branch  of  that  body,  for  the  agreement  to  adjourn 
must  be  a  joint  agreement;  the  President  can  not  inter- 
fere except  when  the  two  Houses  can  not  agree,'^  and  this 
makes  each  branch  of  Congress,  and  Congress  itself,  in- 
dependent of  t&e  President  in  respect  to  adjournment. 

This  clause  is  of  great  practical  utility,  otherwise  either 
branch  of  Congress  could  break  up  any  session  of  that 
body  at  its  pleasure,  by  adjourning.  "It  is,*'  says  Mr. 
Justice  Miller,  "of  obvious  necessity  to  prevent  either 
branch  of  Congress  from  breaking  up  its  sessions.  If  one 
House  could  adjourn  itself  to  a  different  place  it  would 
practically  be  an  end  to  that  session  of  Congress;  or  if 

*T  Poore'8  Charters,  1280. 

*«  Journal,  462. 

«•  Journal,  503. 

80  Journal,  505. 

Bi  Constitution,  art.  2,  sec.  3. 
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one  House  could  adjourn  of  its  own  motion,  without  the 
other,  for  two  or  three  weeks  at  a  time,  the  obstruction 
of  the  public  business  would  be  very  great,  and  there 
would  be  an  impossibility  of  the  cooperative  action  contem- 
plated by  the  Constitution.  In  practice,  the  three  days 
limit  is  reached  by  one  or  both  branches  of  Congress  very 
frequently  during  a  long  session,  when  an  adjournment  is 
had  over  from  Thursday  until  Monday."'* 

In  the  Virginia  Convention  Mr.  Monroe  asked  for  an 
explanation  of  this  clause,  and  also  asked  if  it  was  proper 
for  the  members  of  the  lower  House  to  be  dependent  on 
the  Senate.  He  thought  that  it  made  them  somewhat  de- 
pendent on  the  Senators,  as  it  prevented  them  returning 
home  or  adjourning,  without  their  consent,  and  as  this 
might  increase  their  influence  unduly,  he  thought  it  im- 
proper. Mr.  Madison  replied  that  it  was  possible  that  the 
two  branches  might  not  agree  concerning  the  time  of 
adjournment  and  this  suggested  the  power  given  the 
President  of  adjourning  both  Houses  to  such  time  as  he 
thought  proper  in  case  of  their  disagreement.  It  would 
be  very  exceptional  to  allow  the  Senators,  or  even  the 
Bepresentatives,  to  adjourn,  without  the  consent  of  the 
other  House,  at  any  season  whatsoever,  without  any  re- 
gard to  the  situation  of  public  exigencies,  but  the  provi- 
sion was  as  well  secured  as  possible.*'  Congress  under  the 
Articles  of  Confederation  could  adjourn  to  any  time  within 
the  year,  and  to  any  place  within  the  United  States,  but 
no  adjournment  could  be  for  a  longer  period  than  six 
months.** 

8s  Miller  on  the  Constitution,  197,  198. 

M  3  Elliot,  367,  36S. 

M  Andrews  on  the  Constitution,  71. 


CHAPTER  XV. 

00MPEK8ATI0N    AND    PSIVILEOE    OF    8SNAT0BS    AND    MEMBEES. 

The  Senators  and  Bepresentatives  shall  receive  a  Com- 
pensation tor  their  Services,  to  be  ascertained  hy  Law,  and 
paid  out  of  the  Treasury  of  the  United  States.  They  shall 
in  all  Oases,  except  Treason,  Felony  and  Breach  of  the 
Peace,  be  privileged  from  Arrest  during  their  Attendance 
at  the  Session  of  their  respective  Houses,  and  in  going  to 
and  returning  fr<Hn  the  same;  and  for  any  Speech  or  De* 
bate  in  either  House,  they  shall  not  be  questioned  in  any 
other  Place. 

This  clause  is  personal  to  the  Senators  and  Represen- 
tatives. It  oontains  three  provisions:  first,  the  compensa- 
tion of  Senators  and  Representatives;  second,  exemption 
of  Senators  and  Representatives  from  arrest;  third,  exemp- 
tion of  Senators  and  Representatives  from  responsibility 
for  any  speech  or  debate  in  either  House. 

The  Senators  and  Bepresentatives  shall  receive  a  Com- 
pensation for  their  Services,  to  be  ascertained  by  Law,  and 
paid  out  of  the  Treasury'  of  the  United  States. 

The  Articles  of  Confederation  provided  that  each  State 
should  maintain  its  own  delegates,^  but  now  as  all  the 
States  were  to  unite  and  form  a  permanent  union  it  was 
proper  that  Senators  and  Representatives  should  be  paid 
from  the  Treasury  of  that  union.  Their  services  are  ren- 
dered for  the  whole  people,  and  it  is  just  and  right  that 
the  whole  people  should  pay  for  them.  Had  the  compen- 
sation been  left  to  the  respective  States,  as  some  desired, 
it  would  doubtless  have  resulted  in  some  members  receiv- 
ing much  less  compensation  than  others,  whfeh  would 
have  been  unsatisfactory.     It  was  also  wise  on  the  ^art 

lArt.  5,  clause  3,  Articles  of  Confederation. 
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of  tke  Convention  to  leave  the  compensation  to  be  deter- 
mined from  time  to  time  by  Congress.  But  this  was  seri- 
ously objected  to  by  some  of  the  leading  members  of  the 
Convention  who  thought  the  compensation  of  members  of 
Congress  should  be  permanently  fixed  by  the  Constitution. 
Mr.  Randolph's  plan  was  that  '^Members  of  each  branch 
of  the  National  legislature  ought  to  receive  liberal  stipends 
by  which  they  may  be  compensated  for  the  devotion  of 
their  time  to  the  public  service,"*  but  it  did  not  provide 
whether  the  general  government  or  the  States  should  pay 
the  members.  Mr.  Pinckney's  plan  favored  the  payment 
of  the  members  by  the  States  which  they  represented.* 
Later  the  Convention  having  under  consideration  the  sub- 
ject of  compensation  for  members  Mr.  Madison  moved  to 
insert  **and  fixed."  He  said*  it  would  be  improper  to 
leave  them  to  be  provided  for  by  the  State  legislatures, 
because  it  would  create  improper  dependence;  and  to 
leave  them  to  regulate  their  own  wages  was  an  indecent 
thing  and  might  in  time  prove  a  dangerous  one.* 

2  Journal,  61. 

s  Journal,  67. 

4  Journal,  152. 

BThe  fact  that  in  1871,  on  the  last  day  of  the  session,  Congress 
in  an  appropriation  bill,  increased  the  compensation  of  its  members 
from  $6,000  to  $7,500  per  annum,  and  gave  the  increase  to  members  of 
that  Congress  (which  the  next  Congress  repealed) ;  and  the  further 
fact  that  in  1907,  during  the  last  session  of  the  term  by  a  rising  vote, 
it  voted  the  same  increase  of  compensation — aper  defeating  it  by  a 
yea  and  nay  vote,  to  take  effect  the  beginning  of  the  ne3ct  term  when 
all  the  members  of  that  term  had  been  elected,  so  that  the  people 
would  have  no  opportunity  to  pass  upon  it,  would  seem  to  justify 
Madison's  views,  that  to  allow  members  to  regulate  their  own  wages 
"was  an  indecent  thing." 

The  following  correspondence  of  Jefferson  has  an  interesting  bearing 
on  the  subject  of  congressional  compensation.  In  1816  Jefferson  wrote 
Gallatin:  "In  your  answer  of  June  7  to  mine  of  May  18,  you  men> 
tioned  that  you  did  not  understand  to  what  proceeding  of  Congress  I 
alluded  as  likely  to  produce  a  removal  of  most  of  the  members,  and 
that  by  a  spontaneous  movement  of  the  people,  unsuggested  by  the 
newspapers,  which  had  been  silent  on  it.  I  alluded  to  the  law  giving 
themselves  1500  D.  a  year.  There  has  never  been  an  instant  before 
of  so  unanimous  an  opinion  of  the  people,  and  that  through  every 
State  in  the  Union.  A  very  few  members  of  the  first  order  of  merit  in 
the  House  will  be  re-elected,  Clay,  of  Kentucky,  by  a  small  majority, 
and  a  few  others.  But  the  almost  entire  mass  will  go  out,  not  only 
those  who  supported  the  law  or  voted  for  it,  or  skulked  from  the  vote. 
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Madison  thought  that  wheat,*  or  some  other  article  of 
which  the  average  price,  throughout  a  reasonable  period 
preceding  might  be  settled  in  some  convenient  mode, 
would  form  a  proper  standard.*^  Mason  said  he  agreed 
with  this  view,  and  that  the  different  States  ought  not  to 
regulate    the    compensation    of    Representatives,    for    the 

but  those  who  voted  against  it  or  opposed  it  actively,  if  they  took  the 
money;  and  the  examples  of  refusals  to  take  it  were  very  few.  The 
next  Congress,  then,  Federal  as  well  as  Republican,  will  be  almost 
wholly  of  new  members."     Ford's  Jefferson,  vol.  10,  63-4. 

In  the  following  June  Jefferson  again  wrote  Gallatin:  ''According  to 
the  opinion  I.  hazarded  to  you  a  little  before  your  departure  we  have  had 
almost  an  entire  change  in  the  body  of  Congress.  The  unpopularity 
of  the  compensation  law  was  completed,  by  the  manner  of  repealing 
it  as  to  all  the  world  except  themselves.  In  some  States,  it  is  said, 
every  member  is  changed;  in  all,  many.  What  opposition  there  was  to 
the  original  law,  was  chiefly  from  southern  members.  Yet  many  of 
those  have  been  left  out,  because  they  received  the  advanced  wages.  I 
have  never  known  so  unanimous  a  sentiment  of  disapprobation;  and 
what  is  remarkable  is,  that  it  was  spontaneous.  The  newspapers  were 
almost  entirely  silent,  and  the  people  not  only  unled  by  their  leaders, 
but  in  opposition  to  them.  I  confess  I  was  highly  pleased  with  this 
proof  of  the  innate  good  sense,  the  vigilance,  and  the  determination  of 
the  people  to  act  for  themselves."    Ford's  Jefferson,  vol.  10,  90. 

As  Jefferson  predicted.  Clay's  vote  to  increase  the  compensation  of 
members  to  $1,500  per  year  almost  cost  him  his  re-election  to  Congress, 
his  majority  being  very  small.  The  following  anecdote  appears  in 
Schurz's  Life  of  Clay:  In  the  campaign  Clay  met  an  old  friend  who 
was  a  hunter  and  who  told  Clay  he  would  not  vote  for  him  because  he 
had  voted  for  the  increase  in  his  compensation.  Clay  said  to  him,  "My 
friend,  have  you  a  good  rifle?"  "Yes."  "Did  it  ever  flash?"  "Yes,  but 
only  once."  "What  did  you  do  with  it  when  it  flashed — throw  it 
away?"  "No,  I  picked  the  flint,  and  tried  it  again,  and  brought  down 
the  game."  "Have  I  ever  flashed  except  on  this  bill?"  asked  Clay. 
"No."  "Well,  will  you  throw  me  away?"  "No,  Mr.  Clay,  I'll  pick  the 
flint  and  try  you  again."    Schurz's  Life  of  Clay,  Vol.  1,  139,  140. 

<  Wheat  seems  to  have  been  a  favorite  article  with  Virginia  states- 
men with  which  to  pay  members  of  legislative  bodies.  In  the  Consti- 
tution which  Jefferson  prepared  for  Virginia  he  provided  that  members 
of  the  General  Assembly  "shall  receive,  during  their  attendance  out  of 
the  General  Assembly,  daily  wages  in  gold  or  silver,  equal  in  value  to 
two  bushels  of  wheat.  This  value  shall  be  deemed  one  dollar  by  the 
bushel  until  the  year  1790,  in  which  and  in  every  tenth  year  thereafter, 
the  general  court  at  their  flrst  sessions  in  the  year  shall  cause  a  special 
jury  of  the  most  respectable  merchants  and  farmers  to  be  summoned 
to  declare  what  shall  have  been  the  average  value  of  wheat  during  the 
last  ten  years;  which  average  value  shall  be  the  measure  of  wages  for 
the  ten  subsequent  years."    Jefferson's  Notes  on  Virginia,  292. 

T  Journal,  152. 
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parsimony  of  the  States  might  reduce  the  compensation  so 
low  (as  had  already  happened  in  choosing  delegates  to 
Congress),  that  the  question  would  be,  not  who  were  most 
fit  to  be  chosen,  but  who  were  most  willing  to  serve.* 
The  motion  of  Mr.  Madison  to  insert  '"and  fixed"  car- 
ried by  a  vote  of  eight  to  three,*  and  by  the  same  vote 
the  motion  of  Mr.  Pierce,  that  the  ** wages"  should  be 
paid  out  of  the  National  treasury"  was  carried. 

General  Pinckney  then  proposed  that  no  salaries  should 
be  allowed  Senators.  This  branch  was  meant  to  repre- 
sent the  wealth  of  the  country  and  ought  to  be  composed 
of  persons  of  wealth,  if  no  allowance  was  made  only  the 
wealthy  would  undertake  the  service.^* 

Dr.  Franklin  agreed  with  this  suggestion.  He  wished 
the  Convention  to  stand  fair  with  the  people.  There 
were  in  it  a  number  of  young  men  who  would  probably 
be  of  the  Senate.  If  lucrative  appointments  should  be 
provided  we  might  be  chargeable  with  having  carved  out 
places  for  ourselves.^*  Oouvemeur  Morris  opposed  compen- 
sating the  Senators,  **They  will  pay  themselves,  if  they 
can ;  if  they  can  not,  they  will  be  rich  and  can  do  without 
it.    Of  such  the  second  branch  ought  to  consist."^' 

The  Committee  of  Detail  reported,  **The  members  of 
each  House  shall  receive  compensation  for  their  services 
to  be  ascertained  and  paid  by  the  State  in  which  they 
shall  be  chosen.""  Subsequently  Mr.  Ellsworth  said  that 
in  reflecting  on  this  subject  he  had  become  satisfied  that 

<  Journal,  153. 

9  Journal,  153. 

10  Journal,  153. 

11  Journal,  247. 
la  Journal,  247. 
18  Journal,  287. 

There  was  undoubtedly  a  strong  feeling  in  the  Ck>nTention  that 
the  Senators  should  be  men  of  wealth.  The  feeling  in  favor  of  a  property 
qualification  was  also  prevalent  in  Congress,  which  was  then  in  session. 
In  the  ordinance  for  the  government  of  the  Northwest  Territory  it 
was  provided  that  the  Governor  of  the  territory  should  have  a  freehold 
estate  in  one  thousand  acres  of  land,  the  secretary  and  the  judges  should 
each  have  like  estate  in  five  hundred  acres,  while  a  representative  in 
the  General  Assembly  should  have  a  fee  simple  estate  of  two  hundred 
acres,  and  an  elector  of  a  representative  should  have  a  freehold  estate 
in  fifty  acres.    Ordinance  for  Northwest  Territory. 

1*  Journal,  452. 
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too  much  dependence  on  the  States  would  be  produced 
by  this  mode  of  payment.  He  moved  to  strike  it  out  and 
insert,  **  that  they  should  be  paid  out  of  the  treasury  of 

the  United  States  an  allowance  not  to  exceed dollars 

per  day,  on  the  present  value  thereof.*'" 

The  suggestion  to  pay  the  Senators  and  Representa- 
tives from  the  national  treasury  prevailed  by  a  vote  of 
nine  States  to  two.^* 

The  provision  that  the  compensation  shall  be  ascer- 
tained by  law,  and  paid  out  of  the  Treasury  of  the  United 
States,  leaves  the  amount  of  the  compensation  to  be  de- 
termined by  Congress.  The  compensation  of  Senators  and 
Bepresentatives  for  different  periods  has  been  as  follows.*^ 

From  1789  to  1815,  $6  per  day  while  in  attendance. 

From  1815  to  1817,  $1,500  per  year. 

From  1817  to  1855,  $8  per  day. 

From  1855  to  1865,  $3,000  per  year. 

From  1865  to  1871,  $5,000  per  year. 

From  1871  to  1874^  $7,500  per  year. 

From  1874  to  1907,  $5,000  per  year. 

From  1907  to  1909,  $7,500  per  year. 

The  Vice  President  and  the  Speaker  of  the  House  of 
Representatives  each  receive  $12,000  per  annum.  The 
compensation  for  Senators  and  Representatives  has  al- 
ways been  the  same  except  for  the  year  1795,  when  the 
Senators  received  $7.00  per  day. 

The  act  of  1789  which  fixed  the  compensation  of 
members  at  $6.00  per  day  while  in  attendance  also  al- 
lowed $6.00  for  each  twenty  miles  of  travel  going  and 
returning.*'  In  1865  mileage  was  changed  to  twenty  cents 
a  mile  going  and  returning  by  the  nearest  route,  for  each 
regular  session.** 

Each  act  except  those  of  1866  and  1873  was  a  separate 

IB  Journal,  527. 

i«  Journal,  530. 

17  This  provision  was  vigorously  assailed  by  Patrick  Henry  in  the 
Virginia  Convention.  He  said,  "It  is  an  idea  strangely  expressed"  and 
called  on  Mr.  Madison  to  explain  it.    3  Elliot,  369. 

IS  The  frame  of  a  Constitution  for  Pennsylvania,  adopted  in  1696, 
allowed  members  of  the  Council  and  Assembly  two  pence  each 
mile  both  going  and  coming  from  the  place  where  the  Council  is,  or 
shall  be  held.    Poore's  Charters,  1534. 

19  Andrews'  Manual  of  Constitution,  72. 
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act,  but  the  provisions  for  tkose  years  were  included  in 
appropriation  bills. 

The  Senators  and  Eepresentatives  shall  in  all  Oaaes 
except  Treason,  Felony,  and  Breach  of  the  Peace,  be  privi- 
l^ed  from  Arrest  during  their  Attendance  at  the  Session 
of  their  respective  Houses,  and  in  going  to  and  return- 
ing from  the  same. 

This  privilege  of  members  of  legislative  bodies  is  of 
very  ancient  origin. 

Blackstone  tells  us  that  the  privileges  of  Parliament 
were  very  large  and  indefinite,  and  that  in  the  time  of 
Edward  the  Confessor,  whose  reign  began  in  1042  and 
ended  in  1066,  the  privilege  extended  to  servants,  lands 
and  goods  of  the  members.*®  In  the  reign  of  Henry  VI, 
which  extended  from  1422  to  1461,  the  House  of  Lords 
propounded  a  question  to  the  judges  concerning  their 
privileges  as  members,  and  the  Chief  Justice,  Sir  John 
Fortescue,  in  the  name  of  his  brethren,  declared:  ''That 
they  ought  not  to  make  answer  to  that  question:  for  it 
hath  not  been  used  aforetime  that  the  justices  should 
in  anywise  determine  the  privileges  of  the  high  court  of 
Parliament.  For  it  is  so  high  and  mighty  in  its  nature, 
that  it  may  make  law:  and  that  which  is  law,  it  may 
make  no  law:  and  the  determination  and  knowledge  of 
that  privilege  belongs  to  the  lords  of  Parliament,  and 
not  to  justices."  The  same  learned  author  says,  **The  privi- 
lege of  Parliament  was  principally  established,  in  order 
to  protect  its  members,  not  only  from  being  molested 
from  their  fellow  subjects,  but  also  more  especially  from 
being  oppressed  by  the  power  of  the  Crown."'*  But  in 
Hatsell's  Precedents  we  find  an  additional  and  equally 
well  founded  reason  for  the  existence  of  the  privilege. 
*'It  is,"  says  that  author,  ** peculiarly  essential  to  the 
court  of  Parliament,  the  first  and  highest  court  in  this 
kingdom,  that  the  members  who  compose  it  should  not  be 
prevented  by  trifling  interruptions  from  their  attendance 
on  this  important  duty,  but  should,  for  a  certain  time, 

so  Cooley's  Blackstone,  yol.  1,  163,  3d  edition. 
21  Cooley's  Blackstone,  vol.  1,  163. 
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be  excused  from  obeying  any  other  call,  not  so  immediately 
necessary  for  the  great  service  of  the  nation;  it  has  been, 
therefore,  upon  these  principles,  always  claimed  and  al- 
lowed, that  the  members  of  both  Houses  should  be,  during 
their  attendance  in  Parliament,  exempted  from  several 
duties,  and  not  considered  as  liable  to  some  legal  process, 
to  which  other  citizens,  not  entrusted  with  this  most  val- 
uable franchise,  are  by  law  obliged  to  pay  obedience/'^* 

Hatsell  agrees  with  Blackstone  that  the  privilege  exist- 
ed in  the  reign  of  Edward  the  Confessor,  and  says^'  that 
the  first  case  which  was  found  was  reported  by  Coke  as  of 
the  eighteenth  year  of  that  monarch's  reign  as  follows. 
**  Whereby  it  prayeth  that  a  Member  of  the  Parliament 
shall  have  privilege  of  parliament  not  only  for  his  serv- 
ants, as  aforesaid,  but  for  his  horses,  etc.,  and  other  goods 
distreinable.  "^*  The  statute  of  George  HI  abolished  the 
privilege  of  domestics,  lands  and  goods. 

The  privilege  does  not  seem  to  have  been  provided  for 
in  the  Colonial  Charters  and  Constitutions.*'  Possibly  the 
earliest  mention  of  it  in  any  of  the  State  Constitutions 
was  in  that  of  Massachusetts  adopted  in  1780,  which  said, 
**No  member  of  the  House  of  Representatives  shall  be  ar- 
rested or  held  to  bail  on  mesne  process  during  his  going 
unto,  returning  from,  or  his  attending  the  general  assem- 
bly."" 

The  privil^e  is  personal  only. — The  privilege  applies 
only  to  Senators  and  Representatives,  and  has  never  been 
construed  to  embrace  their  families,  their  servants  or 
property.*^ 

The  privilege  applies  by  force  of  election  and  before 
the  member  has  taken  his  seat  or  is  swom.*^  Thus  it  at- 
taches to  a  member  elect  who  leaves  his  home  to  attend 
the  first  session  of  Congress  after  his  election. 

The  question  arose  whether  one  who  is  entitled  to  the 
privilege  could  waive  it.     The  plaintiff  in  error,  Burton, 

S2  HatseU'B  Preoedents,  vol.  1,  1. 
2»  Hateell's  Precedents,  vol,  1,  72. 
.    24  Coke  Ins.,  vol.  4,  23. 
u  Fisher's  Evolution  of  the  Constitution,  182. 
M  Poore's  Charters,  964. 
27  Story  on  the  Constitution,  sec.  862. 
s<  Story  on  the  Constitution,  sec.  864. 
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was  a  United  States  Senator,  and  while  serving  as  sneh 
was  arrested,  indicted  and  tried.  At  the  trial  his  privi- 
lege was  claimed.  In  the  Supreme  Court  of  the  United 
States  Mr.  Justice  Peckham  said:  ''These  questions  were 
raised  in  the  Court  below.  Whether  the  defendant  waived 
his  alleged  privilege  of  freedom  from  arrest  as  Senator 
would  probably  depend  upon  the  question  whether  the 
offense  charged  was  in  substance  a  felony,  and  if  so,  was 
that  privilege  a  personal  one  only,  and  not  given  for  the 
purpose  of  always  securing  the  representation  of  a  State 
in  the  Senate  of  the  United  States.  However  that  may  be, 
the  question  is  not  frivolous."^' 

In  Prigg  V.  Pa.,  Story,  J.,  said:  **The  Senators  and 
Representatives  in  Congress  are,  in  all  cases,  except  trea- 
son, felony,  and  breach  of  the  peace,  exempted  from  arrest 
during  their  attendance  at  the  sessions  thereof,  and  in 
going  to  and  returning  from  the  same.  May  not  Congress 
enforce  this  right  by  authorizing  a  writ  of  Habeas  Corpus, 
to  free  them  from  an  illegal  arrest  in  violation  of  this 
clause  of  the  Constitution  f  If  it  may  not,  then  the 
specific  remedy  to  enforce  it  must  exclusively  depend 
upon  the  local  legislation  of  the  States;  and  may  be 
granted  or  refused  according  to  their  own  varying  policy 
or  pleasure."*® 

■xceptionB  firom  the  Privilege. 

Treason. — The  exceptions  from  the  privilege  are  lim- 
ited to  three.  The  first  is  treason,  which  is  defined  by  the 
Constitution,  and  which  as  a  crime  will  be  considered 
later.  The  privilege  did  not,  and  should  not  extend  to 
this  offense.  Any  Senator  or  Representative  guilty  of 
treason  should  not  escape  arrest  by  virtue  of  his  being 
a  member  of  Congress;  on  the  contrary,  such  person  for 
such  an  offense  should  be,  and  is,  subject  to  arrest  any- 
where, at  any  time. 

Felony. — ^The  second  exception  is  felony.  As  this  offense 
was  not  defined  by  statute  in  the  United  States  at  the  time 
the  Constitution  was  adopted,  we  must  look  to  the  common 

2»  Burton  v.  United  States,  196  U.  8.,  295 
M  16  Peters,  619,  620. 
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law  to  ascertain  its  meaning  at  that  time.  Blackstone 
says  it  was  an  offense  which  occasioned  a  total  forfeiture 
of  either  laiids  or  goods  or  both  at  the  common  law,  and 
to  which  capital  or  other  punishment  might  be  superadded 
according  to  the  degree  of  guilt.**  The  term  is  now  de- 
fined by  statute  in  many  of  the  States,  and  means  an 
offense  punishable  by  death,  or  imprisonment  in  a  peni- 
tentiary. But  in  the  absence  of  a  statutory  definition  it 
is  still  used  to  designate  an  offense  formerly  punishable 
by  death,  or  by  forfeiture  of  the  lands  or  goods  of  the 
offender." 

Breach  of  the  Peace. —  The  third  exception  is  breach  of 
the  peace.  This  is  a  term  of  very  general  application, 
and  was  so  at  the  time  of  the  adoption  of  the  Constitu- 
tion. Speaking  of  a  breach  of  the  peace,  Blackstone  says: 
''These  offenses  are  either  such  as  are  an  actual  breach 
of  the  peace,  or  constructively  so  by  tending  to  make 
others  break  it."**  The  offense  is  defined  in  most,  if  not 
in  all  of  the  States  by  statute,  but  the  framers  of  the 
Constitution  had  reference  to  a  breach  of  the  peace  at 
common  law.  As  the  Constitution  had  already  provided 
that  the  privilege  did  not  extend  to  felonies,  it  is  evident 
that  the  expression  ''breach  of  the  peace,"  as  used  in  the 
Constitution,  referred  to  a  lower  class  of  offenses  than 
was  meant  by  the  term  felony.  There  was  no  precise  defi- 
nition of  a  breach  of  the  peace  at  common  law.  Black- 
stone gives  no  less  than  fourteen  different  classifica- 
tions or  illustrations  of  what  constitutes  breach  of  the 
peace  without  giving  a  precise  definition  of  the  term  it- 
self. "Breach  of  the  peace  has  been  held  to  extend  to 
all  indictable  offenses,  whether  attended  with  force,  or 
only  a  constructive  breach  of  the  peace,  because  they  vio- 
late good  order.""  It  is  suflicient  to  say  that  it  was  an 
offense  which  disturbed  the  public  repose  or  peace,  and 
might  be  committed  in  various  ways.  There  is  a  precedent 
for  the  doctrine  that  where  there  was  probable  cause  to 
believe  that  a  breach  of  peace  was  about  to  be  committed, 
the  member  might  be  arrested  before  the  actual  commis- 
si 4  Bl.  Com.,  94,  96.  RusseU  on  Crimes,  42. 
S2  Bamion  v.  United  States,  156  U.  S.,  464,  468. 
<3  4  Blackstone's  Com.,  142,  *  paging. 
M  Tucker  on  Constitution,  vol.  1,  440. 
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sion  of  the  breach.  In  1842  Mr.  Wise  and  Mr.  Stanley 
were  members  of  the  House  of  Representatives  and  were 
about  to  engage  in  a  duel.  A  warrant  of  arrest  was  is- 
sued before  Judge  Thurston  of  the  Criminal  Court  of  the 
District  of  Columbia  setting  forth  the  facts.  Mr.  Wise 
was  arrested  and  taken  before  Judge  Marshall  of  the 
Circuit  Court  of  the  District.  He  plead  his  privilege  from 
arrest  as  a  member  of  Congress,  and  that  the  warrant  did 
not  charge  him  with  actual  breach  of  the  peace,  but  the 
court  decided  that  the  defendant's  plea  of  privilege  could 
not  avail  him.  The  case  was  reargued  by  request  of  one 
of  the  members  of  the  court,  but  the  judgment  was  not 
disturbed.*' 

Story  says,  ''As  all  crimes  are  offenses  against  the  peace, 
the  phrase  'breach  of  the  peace'  would  seem  to  extend 
to  all  indictable  offenses,  as  well  those  which  are  in 
fact  attended  with  force  and  violence,  as  those  which  are 
only  constructive  breaches  of  the  peace  of  the  Govern- 
ment, inasmuch  as  they  violate  its  good  order.  .  .  . 
It  would  be  monstrous  that  any  member  should  protect 
himself  from  arrest  or  punishment  for  a  libel,  often  a 
crime  of  the  deepest  malignity  and  mischief,  while  he 
would  be  liable  to  arrest  for  the  pettiest  assault  or  the 
most  insignificant  breach  of  the  peace."** 

In  going  to,  and  returning  from  (the  SeBsion). 

This  provision  should  be  construed  strictly. — ^In  the  early 
case  of  Lewis  v.  EUendorf,*''  the  defendant,  who  was  a 
member  of  Congress,  while  traveling,  ten  days  after  he  had 
left  home,  was  arrested.  The  defendant's  place  of  resi- 
dence is  not  stated  in  the  report  of  the  case,  nor  does 
it  state  that  he  was  going  to  attend  Congress  when 
arrested,  but  that  is  presumed.  It  was  claimed  on 
trial  that  he  was  allowed  twenty  miles  a  day  for  travel- 
ing. The  court  said,  "The  privilege  claimed  by  the  de- 
fendant is  founded  on  the  Constitution  of  the  United 
States.  There  is  no  statute  on  the  subject.  The  act  of 
Congress     granting    compensation    to     members     during 

«B  Ist  Hayw.  Sl  H.,  82. 

s«  Story  on  the  ConBtitution,  sec.  865. 

91  2  Johnson  Cases,  222. 
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their  going  or  returning,  and  allowing  twenty  miles  travel 
to  a  day  does  not  apply  to  the  question  of  privilege.  This 
privilege  is  to  be  taken  strictly,  and  is  to  be  allowed  only 
while  the  party  is  attending  Congress,  or  is  actually  on 
his  journey,  going  to  or  returning  from  the  seat  of  Gov- 
ernment." 

As  neither  the  Constitution  nor  Congress  has  fixed 
the  time  for  members  attending,  in  going  to,  pr  returning 
from,  sessions,  it  has  been  a  matter  of  judicial  construc- 
tion as  to  what  time  should  be  allowed,  and  the  cases  are 
not  in  harmony  on  the  subject. 

The  privilege  of  eundo,  morando  et  redundo. — ^The  case 
of  Dunton  v.  Halstead'®  furnishes  an  interesting  example 
of  the  application  of  the  rule.  The  defendant  had  been 
elected  a  member  of  Congress  and  had  gone  to  Wash- 
ington to  take  his  seat  as  such  member.  His  seat  was 
contested  and  he  was  declared  not  entitled  to  it.  This 
was  on  the  16th  of  July,  1840.  He  was  surprised  at  the 
decision  of  the  House  and  had  made  no  arrangements  for 
leaving  Washington,  and  being  without  funds  was  com- 
pelled to  await  the  action  of  the  House  in  giving  him  his 
per  diem  allowance  during  the  contest.  This  was  done  on 
the  21st  of  July,  and  on  the  day  following  he  left  Wash- 
ington for  his  home,  and  on  reaching  Philadelphia  was 
arrested  under  the  writ.  On  the  hearing  he  pleaded  his 
privilege,  but  it  was  contended  against  him,  first,  that  the 
House  of  Representatives  was  the  only  judge  of  his  elec- 
tion, and  having  decided  that  he  was  not  elected  he  could 
not  claim  the  privilege  allowed  members  of  Congress;  and 
second,  if  he  was  entitled  to  make  such  claim,  in  the  first 
instance,  he  had  lost  his  right  to  do  so  by  reason  of  his 
remaining  in  Washington  so  long  after  the  House  decided 
against  him.  The  Court  unanimously  held  that  the  de- 
fendant, on  his  way  to  Washington,  should  have  claimed 
the  privilege  and  continued  so  until  the  official  decision 
of  his  case  by  the  House.  After  that  he  remained  five 
days  in  Washington,  a  delay  which,  unexplained,  might 
perhaps  have  deprived  him  of  his  privilege  redeundo,  but 
the  absence  of  funds  and  the  admitted  object  of  the  de- 
lay are  sufficient  to  excuse  it.    It  is  a  mistake  to  suppose 

ss  2  Pit.  L.  R.  (Clark),  450. 
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that  the  privilege  depends  on  the  absolute  right  to  a 
seat.  The  defendant's  privilege  eundo  can  not  be  doubted^ 
and  whenever  that  exists  it  continues  rcdeundo. 

Tucker  gives  the  following  summary  of  the  general 
doctrine  on  this  subject:  **This  privilege  from  arrest  has 
been  immemorially  a  privilege  of  both  Houses  of  the 
British  Parliament.  It  was  even  larger  than  is  provided 
by  this  clause  of  our  Constitution.  If  the  representative 
of  the  people  was  liable  to  arrest,  he  could  be  taken  by 
judicial  process  from  the  duties  which  he  owed  his  con- 
stituency. It  is  therefore  a  primary  privilege,  secured  to 
the  constituency  and  to  the  House  of  which  he  is  a  mem- 
ber and  in  which  he  has  a  potential  voice;  it  is  a  privi- 
lege secondary  to  the  representative.  It  is  therefore  a 
privilege  necessary  to  the  discharge  of  paramount  pub- 
lic duty.  In  England  a  like  privilege  was  secured  to  the 
servants  of  the  member  and  to  his  property;  but  this  is 
not  included  in  this  provision  of  the  Constitution.  This 
privilege  is  against  the  summons  to  testify  or  a  summons 
Against  him,  as  a  party,  or  to  serve  on  a  jury,  for  dis- 
obedience to  which  he  would  be  liable  to  an  attachment 
of  his  person.  -  The  arrest  of  the  member  is  therefore  a 
trespass  ab  initio,  for  which  he  may  maintain  an  action 
or  proceed  against  the  transgressor  by  way  of  indictment; 
he  may  also  be  discharged  from  arrest  by  habeas  corpus. 

''The  privilege  from  arrest  applies  during  the  attendance 
of  the  members  at  the  sessions  of  their  respective  Houses, 
and  in  going  to  and  returning  from  the  same.  This  is 
more  restricted  as  to  time  than  is  accorded  to  members 
of  parliament;  and  these  words  as  to  going  to,  and  re- 
turning from,  must  be  interpreted  as  a  reasonable  time. 
Therefore  a  member  need  not  set  out  immediately  on  his 
return,  but  has  time  to  settle  his  private  affairs  and  pre- 
pare for  his  journey;  nor  does  it  require  that  he  should 
take  the  shortest  and  most  direct  route  home,  but  allows 
a  reasonable  deviation  from  that  route. 

''But  despite  this  privilege  the  exception  to  it  is  import- 
ant. Members  are  not  exempt  from  arrest  for  treason, 
felony,  or  breach  of  the  peace.  Such  crimes  against  the 
government,  and  against  the  private  citizen,  do  not  exempt 
him  from  arrest,  because  public  justice  would  thereby  be 
defeated.    And  it  was  held  in  Parliament,  in  the  case  of 
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Wilkes,  that  he  was  liable  to  arrest  for  a  seditions  libel, 
though  contrary  to  the  opinion  of  the  judges  in  Bex  v. 
Wilkes. "»» 

The  privil^e  extends  to  Delegates. — ^In  Doty  v.  Strong^*^ 
it  was  held  by  the  Federal  Territorial  Court  that  the 
privilege  from  arrest  guaranteed  by  the  Constitution  to 
members  of  Congress  extends  as  well  to  delegates  from 
the  Territories  as  to  Senators  and  Representatives  from 
the  States,  and  that  the  privilege  is  not  only  a  privilege 
from  arrest,  but  also  from  trial.  In  delivering  the  opin- 
ion Miller,  J.,  used  this  language:  ''In  order  to  render 
this  provision  (meaning  Section  6,  article  1,  of  the  Con- 
stitution of  the  United  States)  available  to  the  extent 
of  its  necessity,  it  will  not  do  to  construe  the  words 
privilege  from  arrest  in  a  confined  or  literal  sense.  A 
liberal  construction  must  be  given  to  these  words  upon 
principle  and  reason.  It  is  just  as  necessary  for  the 
protection  of  the  rights  of  the  people  that  their  Bepre- 
sentative  should  be  relieved  from  absenting  himself  from 
his  public  duties  during  the  session  of  Congress,  for 
the  purpose  of  defending  his  private  suits  in  court,  as  to 
be  exempt  from  imprisonment  on  execution.  If  the  peo- 
ple elect  an  indebted  person  to  represent  them,  this  con- 
struction of  the  Constitution  must  also  be  made  to  pro- 
tect his  rights  and  interests,  although  it  may  operate  to 
the  prejudice  of  his  creditors;  but  the  claims  of  the  peo- 
ple upon  his  personal  attendance  are  paramount  to  those 
of  individuals,  and  they  must  submit.'' 

The  coimuon  law  rule  of  England  not  applicable.~-ln 
Happin  v.  Jenckes**  the  defendant,  who  was  a  member 
of  Congress,  and  was  served  by  civil  process,  claimed 
that  the  old  common  law  rule  of  England  applied,  and 
that  members  of  Congress  were  entitled  to  their  privi- 
lege within  forty  days  before  and  after  a  session, 
but  the  court  held  that  such  was  not  the  rule  in  the 
United  States,  and  that  a  privilege  which  could  be  pleaded 
by  a  member  of  Congress  was  limited  to  a  reasonable  time 
for  going  and  returning  (p.  474). 

It  is  apparent  that  a  member  of  Congress  has  a  reason- 

S9  Tucker  on  Constitution,  vol.  1,  489. 

40  1  Finney  (Wis.),  S4,  88. 

41  8  R.  I.,  463. 
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able  time  in  which  to  go  to,  and  return  from,  Congress,  and 
that  a  reasonable  and  even  a  broad  construction  will  be 
given  the  language  of  the  Constitution  in  the  place  of  a 
narrow  or  limited  one. 

The  authorities  are  in  conflict  whether  the  privilege  ex- 
tends to  the  service  of  a  summons  in  a  civil  suit. 

The  following  authorities  hold  that  the  privilege  extends 
to  the  service  of  a  summons  in  a  civil  suit: 

In  Qyers,  Lessee,  v.  Irwin,*^  as  far  back  as  1790,  it 
was  held:  '^A  member  of  the  general  assembly  is  privi- 
leged from  arrest,  summons,  citation  or  other  civil  pro- 
cess, during  attendance  on  his  public  business,  but  the 
benefit  of  the  privilege  must  be  claimed  at  the  proper 
time." 

In  Nones  v.  Edsall,^'  a  continuance  of  the  case  was  asked 
as  a  matter  of  right  because  the  defendant  was  a  member 
of  Congress,  and  at  the  time  was  in  attendance  upon  Con- 
gress. Mr.  Justice  Qrier,  in  passing  on  the  application, 
said,  ''We  can  not  allow  a  continuance  as  a  matter  of  right 
on  the  claim  of  privilege.  We  do  not  think  the  opinion 
of  the  Supreme  Court  of  Pennsylvania**  in  the  case,  cited 
in  support  of  the  motion,  founded  on  correct  principle  or 
supported  by  precedent.  Members  of  Congress  are  privi- 
leged from  arrest  both  on  judicial  and  mesne  process, 
while  in  attendance  on  their  public  duties.  Indeed,  it  was 
at  one  time  doubted  whether  this  privilege  from  arrest 
extended  to  judicial  or  final  process.  But  that  is  now 
conceded,  because  an  arrest  would  interfere  with  his  pub- 
lic duties,  yet  none  of  the  reasons  on  which  this  privi- 
lege is  allowed  can  extend  it  to  the  right  to  continue 
a  case  pending  in  court.'' 

To  the  same  effect  is  the  holding  of  Dyer,  D.  J.,  in 
Minor  v.  Markham.*^  The  defendant  in  that  case  was  a 
member  of  Cengress  from  California,  and  had  started  with 
his  family  to  attend  a  session  of  Congress  in  Washington. 
On  his  way  to  Washington  he  visited  Milwaukee  in  the 

42  4  Dallas,  96. 

«s  1  Wallace,  Jr.,  189,  191,  192. 

**  Gyere,  Lessee,  v.  Irwin,  4  Dallas,  96. 

*B  28  Fed.  Rep.,  387,  391,  396. 
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State  of  Wisconsin,  and  while  there  was  detained  by  ill- 
ness in  his  family,  and  during  such  time  he  was  served 
with  a  summons  in  two  civil  actions.  The  cases  were 
transferred  to  the  Federal  Court,  and  he  then  pleaded  his 
privilege.  It  was  contended  on  behalf  of  the  plaintiff 
that  the  defendant  had  left  his  home  earlier  than  was 
necessary  for  him  to  reacli  Washington  by  direct  route 
and  the  ordinary  time  required,  and  that  he  had  di- 
gressed from  the  regular  route  in  order  to  visit  his  broth- 
er in  the  city  of  Milwaukee.  The  court  said:  '*Two  prop- 
ositions are  involved  in  the  consideration  of  this  question; 
First,  does  the  privilege  from  arrest  specified  in  Section  6, 
Article  1,  of  the  Constitution  of  the  United  States  include 
a  privilege  from  service  of  civil  process?  Second,  if  it 
does,  to  what  extent  in  period  of  time  with  reference  to 
going  to  and  returning  from  the  discharge  of  public  duty 
may  the  privilege  be  invoked  T'  After  reviewing  many  of 
the  authorities,  the  court  disposed  of  the  first  question  by 
saying  (p.  393) :  **It  will  be  seen  that  th«  decisions  are  not 
entirely  harmonious  upon  the  extent  of  the  privilege  in 
question;  but  it  has  been  the  law  in  this  jurisdiction  from 
Territorial  times  that  the  privilege  in  such  a  case  as  that 
at  bar  extends  to  exemption  from  civil  process,  with  or 
without  actual  arrest;  and  in  the  absence  of  more  authori- 
tative exposition  of  the  constitutional  provision  from  the 
Supreme  Court  of  the  United  States,  I  shall  hold  that 
under  that  provision,  the  defendant,  as  a  member  of  the 
Congress  of  the  United  States,  was  entitled  to  exemption 
from  service  of  process  upon  him,  although  it  was  not 
accompanied  with  an  arrest  of  his  person,  provided  the 
privilege  was  in  force  at  the  time  of  such  service."  The 
court  then  considered  whether  the  defendant,  when  served 
with  process  while  ** going  to"  the  Capital  to  attend  a 
session  of  Congress  of  which  he  was  a  member,  was  within 
the  meaning  of  the  constitutional  provision,  and  said: 
''What  is  a  reasonable  time  for  'going  to  and  returning 
from'  the  seat  of  Government  must  depend  upon  circum- 
stances, and  may  be  difficult  to  determine.  ...  To  en- 
title the  defendant  to  the  privilege  herein  invoked  he  must 
have  been  in  good  faith  on  his  way  to  the  seat  of  Govern- 
ment to  enter  upon  the  discharge  of  his  public  duties ;  that 
must  have  been  the  primary  object  of  his  journey.     He 
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must  have  left  his  residence  in  California  with  the  inten- 
tion of  thus  going  to  Washington  to  take  his  seat  in  the 
Congress  to  which  he  was  elected,  and  the  time  taken  for 
the  journey  must  have  been  reasonable.  He  had  a  right, 
without  forfeiture  of  his  privilege,  to  set  out  from  his  resi- 
dence at  such  time  before  the  session  should  open  as  would 
enable  him  conveniently  to  establish  his  quarters  and  settle 
his  family  and  household  affairs  at  the  Capital,  and  also,  I 
think,  to  enable  him  to  inform  himself  as  a  new  member 
regarding  pending  legislation,  so  that  he  might  enter 
advisedly  upon  the  discharge  of  his  duties.  A  slight 
deviation  from  the  usual  route  for  rest,  convenience,  or 
because  of  family  sickness,  ought  not  to  cause  a  loss  of 
his  privilege,  if  such  a  deviation  was  but  an  incident  to 
the  principal  journey.  Nor  ought  the  duration  of  the 
privilege  to  be  measured  strictly  by  the  exact  number  of 
days,  with  the  present  facilities  for  travel  required  for  a 
journey  from  his  residence  in  California  to  Washington. 
At  the  same  time,  his  privilege  could  not  and  ought  not 
to  avail  him  if  the  deviation  was  equivalent  to  an  aban- 
donment of  the  original  journey  for  purposes  of  pleasure 
or  family  visiting.  If,  when  he  left  his  home  in  California, 
his  intention  was  to  make  a  journey,  not  to  Washington, 
but  to  Milwaukee,  there  to  spend  an  indefinite  time  in 
visiting  relatives  and  then  go  from  Milwaukee  to  Wash- 
ington after  such  prearranged  delay  at  the  former  place 
as  would  still  enable  him  to  arrive  at  the  Capital  in  rea- 
sonable time  to  enter  upon  his  public  duties,  so  that  it 
might  be  fairly  said  that  the  object  of  his  journey  at 
the  time  he  set  out  was  not  then  to  go  to  the  Capital, 
but  elsewhere,  it  is  clear  that  while  in  Milwaukee  he  could 
not  assert  a  constitutional  privilege  of  exemption  from 
arrest  or  service  of  process." 

It  would  appear  that  this  decision  carries  the  doctrine 
too  far.  The  language  of  the  Constitution  is  plain,  simple 
and  clear.  It  says,  that  Senators  and  Representatives  ''in 
going  to  and  returning  from  the  same" — ^meaning  the  ses*- 
sion  of  Congress — shall  be  privileged  from  arrest.  It 
is  difficult  to  see  how  this  language  can  be  construed 
to  mean  that  a  member  of  Congress  could  have  the 
right  to  ''set  out  from  his  residence  at  such  time 
before   the   session   of   Congress   should   open   as    would 
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enable  him  conveniently  to  establish  his  quarters  and 
settle  his  family  and  household  affairs  at  the  Capi- 
tal." To  establish  quarters  and  settle  his  family  and 
household  affairs  are,  at  least  in  this  connection,  unusual 
expressions,  and  to  attend  to  these  matters  might  require 
much  greater  time  for  some  members  than  for  others,  so 
that  no  general  rule  could  be  established  on  this  subject 
even  should  it  be  held  that  the  words  of  the  Constitu- 
tion are  susceptible  of  such  a  construction.  But  the  court 
in  this  case  did  not  stop  with  laying  down  such  a  rule^ 
but  proceeded  to  say:  ''And  also,  I  think,  to  enable  him 
to  inform  himself  as  a  new  member  regarding  pending 
legislation,  so  that  he  might  enter  advisedly  upon  the  dis- 
charge of  his  duties"  (p.  395).  This  certainly  is  far  from 
the  plain  language  of  the  Constitution,  and  at  once  sug- 
gests a  rule  of  almost  indefinite  application.  How  long 
would  it  ordinarily  require  a  new  member  of  Congress  to 
inform  himself  ''regarding  pending  legislation"  in  order 
that  he  "might  enter  advisedly  upon  the  discharge  of  his 
duties,"  and  by  what  test  is  such  a  question  to  be  deter- 
mined f  Some  members  of  Congress  would  require  much 
greater  time  than  others,  and  it  is  exceedingly  doubtful 
if  any  two  members  would  require  the  same  time,  so  that 
such  a  rule  would  vary  with  each  new  member  of  Con- 
gress. Further,  it  is  difficult  to  explain  how  a  member  is 
to  "familiarize  himself  with  pending  legislation  so  that 
he  might  enter  advisedly  upon  the  discharge  of  his  dut- 
ies." If  the  member  was  attending  the  beginning  of  a 
new  session  of  Congress  there  could  be  no  pending  legis- 
lation and  therefore  he  could  not  familiarize  himself  with 
it. 

The  following  authorities  hold  that  the  privilege  does 
not  extend  to  the  service  of  a  summons  in  a  civil  suit: 

Eimberly  et  al.  v.  Butler,**  heard  before  Chase,  Chief 
Justice.  In  that  case  Benjamin  F.  Butler  was  sued  in  the 
Superior  Court  of  Baltimore  City  in  an  action  of  assump- 
sit brought  by  Kimberly  and  Brothers  to  recover  a  debt 
contracted  while  he  (Butler)  was  commanding  at  Fort 
Monroe  during  the  Civil  War.  Butler  was  served  with 
civil  summons.  Among  other  defenses  he  plead  his  privi- 
lege  from   arrest   as   a   member   of   Congress   under   the 
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Constitution.  To  this  defense  a  demurrer  was  filed  by  the 
plaintiff.  Chief  Justice  Chase  recited  the  facts  in  the 
case  and  said  that  the  demurrer  presented  the  question 
whether  service  of  summons  is  an  arrest  within  the  mean- 
ing of  the  Constitution.  That  he  saw  no  authorities 
analogous  to  the  ease  before  the  court  either  in.  principle 
or  in  fact.  **The  primary  intent  of  the  clause  of  the 
Constitution  was  exemption  from  civil  arrest.  The  ques- 
tion before  the  court  is  the  meaning  of  'arrest.'  If  the 
privilege  of  exemption  from  arrest  extends  to  the  ex- 
emption from  summons,  it  extends  equally  to  exemption 
from  every  other  mode  of  commencing  a  suit.  We  think 
that  the  exemption  is  exemption  from  arrest  with  a  view 
to  imprison,  and  nothing  else." 

The  attention  of  the  Chief  Justice  does  not  seem  to  have 
been  called  to  the  decision  of  Justice  Grier  in  Nones  v. 
Edsall,  supra,  decided  on  the  same  circuit,  where  a  con- 
trary doctrine  was  held. 

In  Merrick  v.  Giddings,*^  it  was  held  that  a  member 
of  Congress  is  at  all  times  as  liable  to  service  of  process 
as  any  individual,  except,  that  during  his  attendance  on 
the  sessions  of  Congress,  and  in  going  and  returning  he 
is  privileged  from  arrest  in  any  private  suit  or  action. 
In  this  case  the  defendant  at  the  time  suit  was  brought 
and  when  he  was  served  with  a  summons  was  a  member 
of  the  House  of  Representatives  in  attendance  on  its  ses- 
sions. To  the  declaration,  the  defendant  filed  a  plea  to 
the  jurisdiction  of  the  court,  in  which  he  claimed  that  by 
reason  of  his  privilege  as  a  member  of  the  House  of  Rep- 
resentatives he  was  exempted  from  liability  to  service  of 
process  in  the  action,  but  the  court,  in  a  very  exhaustive 
opinion  by  Wiley,  D.  J.,  held  that  the  service  was  good  and 
that  the  privilege  conferred  by  the  Constitiition  did  not 
extend  to  service  of  a  civil  writ. 

In  Howard  v.  Trust  Company,**  it  was  held  that  mem- 
bers of  Congress  while  in  attendance  upon  sessions  of 
Congress  are  not  privileged  from  being  sued  in  the  Dis- 
trict, following  the  opinion  in  Merrick  v.  Giddings,  supra. 
A  case  occurred  in  the  District  of  Columbia  in  1856, 
which    illustrates    to    what    length    privileges    may    be 
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claimed.  A  case  of  homicide  had  occurred  in  the  presence 
of  the  Dutch  minister.  The  criminal  was  indicted  and  the 
minister's  testimony  was  deemed  necessary  at  the  trial  by 
the  attorney  for  the  Government.  The  minister,  however, 
being  privileged,  an  application  was  made  to  him  through 
the  Secretary  of  State,  requesting  him  to  appear  at  the 
trial  in  court,  and  give  his  testimony,  but  after  consul- 
tation with  the  other  foreign  ministers  then  in  the  city, 
and  by  their  unanimous  advice,  he  declined  to  do  so. 
Mr.  Marcy,  Secretary  of  State,  thereupon  instructed  our 
minister  at  the  Hague  to  bring  the  subject  to  the  at- 
tention of  that  government.  This  having  been  done,  the 
Dutch  Government  declined  to  authorize  their  minister 
to  appear  in  court  as  a  witness  in  the  case,  but  consented 
that  he  might  give  his  declaration  under  oath  out  of 
court,  and  ex  parte.  The  minister  said  that  he  was  au- 
thorized to  make  his  statement  as  to  what  he  had  seen  and 
heard  on  the  occasion,  under  oath,  but  at  the  Department 
of  State,  added  these  words:  *'It  is  understood  that  on 
such  occasion  no  mention  is  to  be  made  of  a  cross-exami- 
nation, to  which  I  could  not  subject  myself."  Of  course, 
his  declaration  was  not  taken,  as  it  could  not  have  been 
admitted  as  testimony  at  the  trial.^' 

AmbaBsadors  and  their  suites  are  protected  by  this 
privilege. — The  extent  of  the  personal  immunity  of  am- 
bassadors and  their  suites  is  admirably  expressed  by  Mr. 
Dana  in  a  note  to  his  Edition  of  Wheaton's  International 
Law,  Section  227,  as  follows: 

''It  is  important  that  the  ambassador  must  be  exempt 
from  all  constraint  upon  his  person  and  his  movements 
and  the  employment  of  his  time.  He  can  not,  of  course, 
be  arrested.  It  seems  to  be  settled,  that  he  can  not  be 
required  to  attend  as  a  witness  in  court;  as  this  would 
involve  an  authority  over  his  time  and  movements,  to  be 
exercised  at  the  discretion  of  the  local  tribunals,  and 
with  reference  to  the  convenience  or  rights  of  other  par- 
ties or  of  the  court.  The  same  objections  exist  to  his 
being  obliged  to  give  a  deposition,  in  the  sense  of  the 
common  law,  where  he  is  examined  by  a  magistrate  and 
subject  to  cross  examination.     With  greater  force  it  ap- 
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plies  to  his  being  compelled  to  attend  court  as  a  defend- 
ant. Even  if  rules  are  made  by  which  ambassadors  are 
exempt  from  a  levy  of  execution  on  their  persons  or 
property,  from  committal  for  contempt,  and  by  which 
their  convenience  is  consulted,  still  the  fact  remains  that 
their  convenience  and  freedom  would  be  at  the  discretion 
of  the  authorities  of  the  nation,  legislative  or  judicial, 
or  both,  and  if  an  ambassador  should  decline  to  attend 
court,  and  to  comply  with  such  rules  as  the  authorities 
chose  to  enforce,  a  decree  might  be  rendered  against  him 
which  would  conclude  his  rights." 

Does  the  privilege  extend  to  foreign  consuls?— In  Du- 
pont  V.  Pichon,'®  the  Supreme  Court  of  Pennsylvania  held  r 
"A  charge  d'affaires  is  entitled  to  privilege  from  arrest 
until  his  return  home/' 

It  was  held  otherwise  in  United  States  v.  Bavara."^  The 
defendant  was  consul  to  the  United  States  from  Gtenoa, 
and  was  indicted  for  a  misdemeanor  in  sending  anony- 
mous and  threatening  letters  to  the  British  Minister  to 
the  United  States,  and  other  persons,  with  a  view  to 
extort  money.  A  motion  was  filed  to  quash  the  indict- 
ment, but  it  was  overruled,  the  majority  of  the  court 
holding  a  consul  is  not  privilged  from  a  criminal  prose- 
cution, for  an  offence  against  the  laws  of  the  country 
in  which  he  resides.  The  case  was  tried  the  following 
term  before  Jay,  Chief  Justice,  and  Peters  J.  It  was 
claimed  on  trial  that  the  offense  was  not  indictable  and 
that  the  defendant  was  privileged  from  prosecution  by 
virtue  of  his  consular  appointment,  but  the  court  held 
otherwise  upon  both  points,  and  the  defendant  was  con- 
victed. 

Persons  in  public  service  exempt.— In  United  States  v. 
Kirby,'*  it  was  held,  **A11  persons  in  the  public  service  are 
exempt,  as  a  matter  of  public  i)olicy,  from  arrest  upon 
civil  process  while  thus  engaged." 

The  privilege  must  be  pleaded,  the  courts  will  not  take 
judicial  notice  of  it. — ^In  the  early  case  of  Gyers  v. 
Irwin''  the  Supreme  Court  of  Pennsylvania  held:    Every 
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privileged  person  must,  at  a  proper  time,  and  in  proper 
manner,  claim  the  benefit  of  his  privilege.  The  judges 
are  not  bound,  judicially,  to  notice  a  right  of  privilege, 
nor  to  grant  it,  without  a  claim." 

A  suit  to  which  a  member  of  a  legislative  body  is  a 
party  can  not  be  forced  to  trial  and  decision  while  the 
legislature  continues  in  sessioi}.— In  Gyers  v.  Irwin,  supra, 
the  court  also  held  upon  principle:  ** Suits  can  not  be 
forced  to  a  trial  and  decision,  to  which  a  member  of  the 
legislative  body  is  a  party,  while  the  session  of  the  legis- 
lature continues." 

The  privilege  extended  to  a  member  of  a  State  Oonven- 
tion  assembled  to  consider  the  Constitution  of  the  United 
States. — In  Bolton  v.  Martin,**  it  appeared  that  the  de- 
fendant was  a  member  of  the  State  Convention  of  Penn- 
sylvania, which  was  called  to  take  into  consideration 
the  adoption  or  rejection  of  the  proposed  Constitution 
for  the  government  of  the  United  States.  During  the 
attendance  of  the  defendant  upon  his  duty  as  a  member 
of  such  convention  he  was  served  with  a  summons  at  the 
suit  of  the  plaintiff.  The  defendant  claimed  his  privilege 
as  a  member  of  the  convention.  Shippen,  President  of  the 
Court,  said:  '*The  question  in  this  case,  is  whether  a  mem- 
ber of  a  convention,  residing  in  a  distant  county,  could 
legally,  and  consistently  with  the  privileges  of  such  a  de- 
liberative assembly,  be  arrested,  or  served  with  a  summons, 
or  other  process,  out  of  this  court,  issued  to  compel  his  ap- 
pearance to  a  civil  action,  while  he  remained  in  the  city  of 
Philadelphia  attending  the  duties  of  that  office."  The  court 
held,  **A  member  of  the  State  Convention,  which  assem- 
bled at  Philadelphia  to  consider  the  Constitution  of  the 
United  States,  was  held  to  be  privileged  from  the  service  of 
a  summons  or  arrest,  during  the  session,  and  for  a  rea- 
sonable period  before  and  after  it." 

A  member  of  Congress  was  indicted  and  convicted  of 
violating  a  Federal  statute.  When  the  court  was  about 
to  sentence  him  he  challenged  the  right  of  the  court  to 
imprison  him  on  the  ground  that  he  was  a  member  of 
the  House  of  Representatives  of  the  United  States  and 
that  his  term  of  office  as  such  member  would  not  expire 
for  the  period  of  two  years,  and  the  sentence  of  imprison* 
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ment  would  deprive  him  of  his  right  under  the  C!oiistitu- 
tion  to  go,  attend,  and  return  from  the  sessions  of  Con- 
gress during  that  time.  The  Court  overruled  his  objec- 
tion and  imposed  upon  him  a  fine  and  sentenced  him  to 
imprisonment  for  a  term  of  ten  months.  It  was  claimed 
on  behalf  of  the  defendant  that  the  terms  '^  treason, 
felony  and  breach  of  the  peace"  did  not  apply,  because 
the  accused  had  not  committed  treason,  neither  had  he 
committed  a  felony,  and  that  the  offense  for  which  he 
was  indicted  was  not  embraced  within  the  expression 
** breach  of  the  peace."  In  the  Supreme  Court  of  the 
United  States  an  exhaustive  opinion  was  rendered  on  this 
subject  by  Mr.  Justice  White,  in  which  he  traced  the  his- 
tory of  the  words  **  treason,  felony,  and  breach  of  the 
peace"  as  used  in  this  article  of  the  Constitution,  and  the 
conclusion  of  the  Court  was  that  these  words,  as  used  in 
the  Constitution,  should  be  construed  in  the  same  sense 
as  they  were  understood  in  England  as  applied  to  privi- 
leges of  the  members  of  Parliament,  and  as  excluding 
from  the  privilege  of  arrests,  prosecutions  for  criminal 
offenses,  and  confining  the  privilege  alone  to  arrests  in 
civil  cases.*" 

For  any  Speech  or  Debate  in  either  House,  they  shall 
not  be  questioned  in  any  other  Place. — ^All  writers  on  this 
subject  have  treated  freedom  of  speech  as  the  most  im- 
portant privilege  claimed  by  members  of  legislative  bodies. 
** Freedom  of  speech,"  says  a  writer  on  constitutional  law, 
**is  a  privilege  essential  to  every  free  council  or  legis- 
lature. It  is  so  necessary  for  the  making  of  laws,  that  if 
it  had  never  been  expressly  confirmed,  it  must  still  have 
been  acknowledged  as  inseparable  from  Parliament,  and 
inherent  in  its  constitution.  But  this  important  privilege 
has  not  been  left  to  depend  upon  abstract  principles, 
even  upon  the  ancient  law  and  custom  of  Parliament,  but 
has  been  recognized  and  confirmed  as  part  of  the  law  of 
the  land."  According  to  Elswingle,  **The  Commons  did 
oftentimes  under  Edward  III,  discuss  and  debate  among 
themselves,  many  things  concerning  the  King's  preroga- 
tive and  agreed  upon  petitions  for  laws  to  be  made  di- 
rectly against  his  prerogative  as  may  appear  by  divers 
of  the  said  petitions;  yet  they  were  never  interrupted  in 
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their  consultations,  nor  yet  received  check,  as  may  also 
appear  by  the  answers  to  said  petitions. '''^^  This  author 
says  a  case  occurred  about  1397,  in  the  twentieth  year  of 
the  reign  of  Bichard  II  in  which  this  ancient  privilege 
was  first  violated.  A  member  of  the  House  of  Commons 
by  the  name  of  Haxey  displeased  the  king  by  introducing 
in  Parliament  a  bill  for  reducing  the  excessive  charge  of 
the  royal  household,  and  as  a  consequence  he  was  con- 
demned in  Parliament  as  a  traitor.  Afterwards,  on  the 
accession  of  Henry  IV  to  the  throne,  Haxey  exhibited  a 
petition  in  Parliament  asking  that  the  judgment  be  re- 
versed ''as  against  the  law  and  custom  which  had  been 
before  in  Parliament,"  and  the  judgment  was  reversed 
and  anntdled  by  the  king,  with  the  advice  and  consent 
of  all  the  Lords,  spiritual  and  temporal.*^  In  the  thirty- 
third  year  of  Henry  VI,  Thomas  Young,  a  member  of  the 
House  of  Commons,  presented  a  petition  in  which  he 
complained  that  he  had  been  imprisoned  ''for  matters  by 
him  showed  in  the  House.'*  The  Commons  sent  the  peti- 
tion to  the  House  of  Lords,  and  the  king  "willed  that  the 
lords  of  his  council  do  and  provide  for  the  said  suppliant 
as  in  their  discretion  should  be  thought  convenient  and 
reasonable. '* 

Perhaps  the  earliest  case  of  which  there  is  any  record, 
resulting  in  direct  legislation  by  Parliament  upon  this 
subject,  was  that  of  Richard  Strode*^  who  was  a  member 
of  the  House  of  Commons  in  1512,  in  the  fourth  year  of 
the  reign  of  Henry  VHI.  Because  he  introduced  certain 
bills  in  the  House  of  Commons  to  regulate  the  tinners  of 
Cornwall,  Strode  was  prosecuted  and  fined  in  the  sum  of 
one  hundred  and  three  score  pounds,  and  imprisoned  be- 
cause he  could  not  pay  the  fine.  Thereupon  he  had  in- 
troduced in  Parliament  a  bill  setting  forth  his  grievance 
and  praying  that  the  said  "condemnations  of  the  said  one 
hundred  and  three  score  pounds  be  utterly  void  againit 
him  the  said  Bichard."  Parliament  then  passed  an  act 
that  all  suits,  condemnations,  exactions,  fines,  amerce- 
ments, punishments,  corrections,  grants,  charges  and  im- 
positions put  or  due  upon  any  person  for  any  bill,  speak- 
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ing,  reasoning  or  declaring  of  any  matter  or  matters  con- 
cerning the  Parliament,  or  that  of  any  Parliament  there- 
after, for  any  bill,  speaking,  reasoning  or  declaring  of  any 
matter  or  matters  concerning  the  Parliament  to  be  com- 
muned and  treated  of  be  utterly  void  and  of  none  eflfect. 
The  act  further  provided  that  if  any  Member  of  Par- 
liament should  be  vexed,  troubled  or  otherwise  charged 
for  any  cause  as  aforesaid,  he  should  have  an  action  upon 
the  case  against  every  person  vexing  or  troubling  him, 
in  which  action  the  party  aggrieved  shall  recover  treble 
damages  and  costs."*  This  is  probably  the  first  instance  in 
which  Parliament  defined  the  privilege  of  its  members  by 
legislation.  More  than  a  century  afterwards  it  was 
claimed  that  the  act  for  the  relief  of  Strode  was  simply 
a  private  statute  and  had  no  general  operation,  but  in 
condemnation  of  this  construction  of  the  plain  words  of 
that  act  the  Commons  resolved  on  the  12th  of  November, 
1667,  ''That  the  Act  of  Parliament  in  4th  Henry  VIII, 
commonly  intituled.  An  Act  concerning  Richard  Strode, 
is  a  general  law,  extending  to  indemnify  all  and  every 
the  members  of  both  Houses  of  Parliament,  in  all  Parlia- 
ments, for  and  touching  any  bills,  speaking,  reasoning  or 
declaring  any  matter  or  matters  in  and  concerning  the 
Parliament  to  be  communed  and  treated  of;  and  as  a  declaror 
tory  law  of  the  ancient  and  necessary  rights  and  privileges  of 
Parliament/'^^  From  that  early  time  individual  cases  have 
arisen  in  which  the  privilege  was  claimed  and  always  sus- 
tained by  Parliament. 

This  privilege  does  not  seem  to  have  prevailed  to  any 
extent  in  the  early  Colonial  Charters.  Only  one,  that  of 
West  Jersey  of  1669,  contained  such  a  clause  and  it  was 
vague  in  its  meaning.  An  Act  passed  in  the  reign  of 
William  and  Mary  secured  the  privilege  to  Members  of 
Parliament. 

The  Constitution  of  Maryland,  adopted  in  1776,  the 
Articles  of  Confederation  and  the  Constitution  of  Massa- 
chusetts and  other  States  contained  such  a  provision,'^ 
from  which  the  clause  in  the  Constitution  was  taken. 

No  reference  to  this  language  is  found  in  tha  report  of 

B»  Statutes  at  large,  4  Henry  VIII,  126. 
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the  Committee  of  the  Whole,  or  in  the  resolutions  as 
reported  to  the  Convention,  though  there  is  similar  lan- 
guage in  Mr.  Pinckney's  plan  for  a  Constitution.  The 
Committee  of  Detail  reported,  *' Freedom  of  speech  and 
debate  in  the  legislature  shall  not  be  impeached  or  ques- 
tioned in  any  Court  or  place  out  of  the  legislature."*^ 
The  Committee  on  Style  changed  it  to  its  present  form  by 
omitting  ''impeached"  and  ** Court." 

Provision  as  to  privilege  in  the  Articles  of  Confederation. 
— ^Prom  the  individual  cases  which  occurred  in  the  earlier 
centuries  there  was  evolved  the  general  and  fundamental 
principle  of  constitutional  and  parliamentary  law  which 
has  for  centuries  been  known  as  the  Law  of  Privilege  in 
debate.  The  clause  in  the  Articles  relating  to  the  subject 
was  founded  upon  the  usages  and  precedents  of  the  Eng- 
lish Lords  and  Commons,  and  read: 

''Freedom  of  speech  and  debate  in  Congress  shall  not 
be  impeached  or  questioned  in  any  court,  or  place  out  of 
Congress,  and  the  members  of  Congress  shall  be  protected 
in  their  persons  from  arrest  and  imprisonments,  during 
the  time  of  their  going  to  and  from,  and  attendance  on 
Congress,  except  for  treason,  felony  or  breach  of  the 
peace."" 

The  question  in  the  Convention.— In  the  plan  submitted 
for  a  Constitution  by  Mr.  Pinckney  there  was  this  pro- 
vision: "Freedom  of  speech  and  debate  in  the  legislature 
shall  not  be  impeached  or  questioned  in  any  place  out  of 
it;  and  the  members  of  both  Houses  shall  in  all  cases, 
except  for  treason,  felony  or  breach  of  the  peace,  be  free 
from  arrest  during  their  attendance  on  Congress,  and  in 
going  to  and  returning  from  it."** 

The  other  plans  did  not  contain  any  provision  on  the 
subject.  The  Committee  of  Detail  made  its  report  to  the 
Convention  on  the  6th  of  August,  and  that  report  con- 
tained the  following:  "Freedom  of  speech  and  debate  in 
the  legislature  shall  not  be  impeached  or  questioned  in 
any  court,  or  place  out  of  the  legislature;  and  the  mem- 
bers of  each  House  shall,  in  all  cases  except  treason, 
felony,  and  breach  of  the  peace,  be  privileged  from  arrest 
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during  their  attendance  at  Congress  and  in  going  to  and 
returning  from  it."**  The  resolution  was  then  adopted  by 
the  Convention,  it  being  one  of  the  few  matters  of  im- 
portance which  was  accepted  with  unanimous  consent  and 
without  discussion.*'  In  this  form  it  went  to  the  Com- 
mittee  on  Style  as  the  5th  section  of  the  6th  article  of  the 
Constitution  which  the  Convention  had  adopted.  When 
the  Committee  on  Style  reported  a  plan  of  a  Constitution 
the  language  of  the  provision  was  changed  to  its  present 
form. 

Oonstruction  of  this  provision  of  the  privilege.— In  Cof- 
fin V.  Coffin,*^  decided  by  the  Supreme  Court  of  Massa- 
chusetts in  1808,  this  subject  received  very  thorough  con- 
sideration. The  case  was  an  action  for  slander  growing 
out  of  certain  offensive  language  while  the  parties  to  the 
conversation  were  in  the  House  of  Representatives  of  the 
Legislature  of  Massachusetts,  but  the  words  were  not 
spoken  in  any  speech  or  address  made  by  the  member  in 
pursuance  of  his  duties  as  such,  though  they  were  spoken 
while  the  member  was  on  the  floor  of  the  House  and  while 
the  House  was  in  session  and  related  to  a  matter  which 
had  recently  been  under  discussion  by  the  House.  In  de- 
livering the  opinion  of  the  Court  Chief  Justice  Parsons 
said:  ''These  privileges  are  thus  secured,  not  with  the 
intention  of  protecting  the  members  against  prosecutions 
for  their  own  benefit,  but  to  support  the  rights  of  the 
people,  by  enabling  their  representatives  to  execute  the 
functions  of  their  office  without  fear  of  prosecutions, 
civil  or  criminal.  I  therefore  think  that  the  article  ought 
not  to  be  construed  strictly,  but  liberally,  that  the  full 
design  of  it  may  be  answered.  I  will  not  confine  it  to  de- 
livering an  opinion,  uttering  a  speech  or  haranguing  in 
debate;  but  will  extend  it  to  the  giving  of  a  vote,  to  the 
making  of  a  written  report,  and  to  every  other  act  result- 
ing from  the  nature,  and  in  the  execution,  of  the  office. 
And  I  would  define  the  article  as  securing  to  every  mem- 
ber exemption  from  prosecution,  for  every  thing  said  or 
done  by  him,  as  a  representative,  in  the  exercise  of  the 
functions  of  that  oflBce,  without  inquiring  whether  the  ex- 
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ercise  was  regular  according  to  the  rules  of  the  house,  or 
irregular  and  against  their  rules.  I  do  not  confine  the 
member  to  his  place  in  the  House;  and  I  am  satisfied  that 
there  are  cases  in  which  he  is  entitled  to  this  privilege, 
when  not  within  the  walls  of  the  representatives'  chamber. 

''He  can  not  be  exercising  the  functions  of  his  office 
as  member  of  a  body,  unless  the  body  be  in  existence. 
The  House  must  be  in  session,  to  enable  him  to  claim  this 
privilege;  and  it  is  in  session,  notwithstanding  occasional 
adjournments,  for  short  intervals,  for  the  convenience  of 
its  members.  If  a  member,  therefore,  be  out  of  the  cham- 
ber, sitting  in  committee,  executing  the  commission  of  the 
House,  it  appears  to  me  that  such  member  is  within  the 
reason  of  the  article,  and  ought  to  be  considered  within 
the  privilege.  The  body  of  which  he  is  a  member,  is  in 
session,  and  he,  as  a  member  of  that  body,  is  in  fact  dis- 
charging the  duties  of  his  office.  He  ought,  therefore,  to 
be  protected  from  civil  or  criminal  prosecutions  for  every 
thing  said  or  done  by  him  in  the  exercise  of  his  func- 
tions, as  a  representative,  in  committee,  either  in  debating, 
in  assenting  to,  or  in  draughting  a  report.  Neither  can 
I  deny  the  member  his  privilege,  when  executing  the 
duties  of  his  office,  in  a  convention  of  both  houses,  al- 
though the  convention  should  be  holden  in  the  Senate 
chamber.  *' 

This  clause  never  received  a  judicial  interpretation 
from  a  federal  court  till  the  case  of  Kilboum  v.  Thomp- 
son,** decided  in  1880.  What  meaning  is  to  be  given  the 
words  ** speech  or  debate''  as  here  usedt  Mr.  Justice  Mil- 
ler, in  the  above  case,  p.  201,  asks,  ''Is  a  resolution  of- 
fered by  a  member  a  speech  or  debate,  within  the  mean- 
ing of  this  clause?  Does  its  protection  extend  to  a  report 
made  to  the  House?  To  a  vote  in  favor  of  a  resolution t" 
He  then  proceeds  to  answer  these  questions  in  the  affirma- 
tive and  says,  p.  204,  "It  would  be  a  narrow  view  of  the 
constitutional  provision  to  limit  it  to  words  spoken  in 
debate.  The  reason  of  the  rule  is  as  forcible  in  its  appli- 
cation to  written  reports  presented  in  that  body  by  its 
Committees,  to  resolutions  offered,  which,  though  in  writ- 
ing, must  be  reproduced  in  speech,  and  to  the  act  of  voting 
whether   it   is   done   vocally   or   by   passing  between   the 
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tellers.  In  short,  to  things  generally  done  in  a  session  of 
the  House  by  one  of  its  members  in  relation  to  the  busi- 
ness before  it." 

Does  the  privilege  exempt  a  member  from  the  effect  of 
a  malicious  and  corrupt  slander  or  libel?— Does  the  privi- 
lege of  a  member  go  so  far  as  to  protect  him  in  uttering 
and  publishing  what  he  knows  to  be  false  and  damaging, 
such  as  charging  the  commission  of  a  crime  by  one  who 
he  knows  is  innocent  of  the  charge  T 

In  England  a  member  of  Parliament  could  not  incor- 
porate libelous  matter  into  his  speech.  This  was  expressly 
made  so  by  statute  growing  out  of  the  case  of  John 
Wilkes  as  far  back  as  1764.  Later  is  was  resolved  by 
Parliament  that  the  privilege  of  Parliament  does  not  ex- 
tend to  the  case  of  writing  and  publishing  a  seditious 
libel,  nor  ought  it  to  be  allowed  to  obstruct  the  ordinary 
course  of  laws  in  a  speedy  and  effectual  prosecution  of  so 
heinous  and  dangerous  an  offense.^*  As  late  as  1831  the 
Committee  of  Privileges  of  the  House  of  Commons  said 
that  ''since  the  act  of  Parliament  in  the  Wilkes  case  it 
has  been  considered  as  established  generally  that  privilege 
is  not  claimable  for  an  indictable  offense."^® 

Tucker  says,  **the  privilege  is  derived  from  the  Bill  of 
Rights  in  England,^^  which  reads,  'That  the  freedom  of 
speech  and  debates  on  proceedings  in  Parliament,  which 
ought  not  to  be  impeached  or  questioned  in  any  court 
or  place  out  of  Parliament.'  "  He  then  compares  the  privi- 
lege to  that  accorded  a  judge,  who  he  says  is  not  to  be 
questioned  civilly  or  criminally  for  any  act  in  the  line 
of  his  duty,  which  is  honestly  and  conscientiously  per- 
formed, and  cites  the  case  of  Randall  v.  Brigham.^'  But 
does  that  case  sustain  the  author's  position?  Is  it  not 
an  authority  against  itt  Mr.  Justice  Field,  who  delivered 
the  opinion  said,  "Judges  of  superior  or  general  authority 
are  not  responsible  to  private  parties  in  civil  actions  for 
their  judicial  acts,  however  injurious  may  be  those  acts, 
and  however  much  they  may  deserve  condemnation,  unless 
where  the  acts  are  palpably  in  excess  of  the  jurisdiction 
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of  the  judges,  and  generally  malicious  or  corruptible."  It 
is  the  exception  which  overthrows  the  learned  commenta- 
tor's position.  If  a  judge  can  render  himself  liable  for 
damages  in  a  civil  action  by  acting  maliciously  and  cor- 
ruptly, why  is  not  a  member  of  Congress  liable,  who 
maliciously  or  corruptly  charges  an  innocent  person  with 
an  atrocious  crime  t  Where  is  the  authority  in  the  Consti- 
tution which  extends  the  privilege  of  a  member  of  Congress 
to  the  commission  of  a  crime,  or  the  false  defamation  of 
character  t 

No  man  ought,  says  Judge  Story ,^*  "to  have  a  right 
to  defame  others  under  color  of  the  performance  of  the 
duties  of  his  office.  And  if  he  does  so  in  the  actual  dis- 
charge of  his  duties  in  Congress,  that  furnishes  no  reason 
why  he  should  be  enabled,  through  the  medium  of  the 
press,  to  destroy  the  reputation  and  invade  the  repose 
of  other  citizens.  It  is  neither  within  the  scope  of  his 
duty  nor  in  furtherance  of  public  rights  or  public  policy. 

**  Every  citizen  has  as  good  a  right  to  be  protected  by 
the  laws  from  malignant,  scandalous  and  false  charges 
and  defamatory  imputations  as  a  member  of  Congress  has 
to  utter  them  in  his  seat.  If  it  were  otherwise,  a  man's 
character  might  be  taken  away  without  the  possibility  of 
redress  either  by  the  malice,  or  indiscretion,  or  overween- 
ing self-conceit  of  a  member  of  Congress." 

There  are  many  cases  where  words  are  spoken  in  debate 
which  do  not  charge  criminal  conduct,  or  defame  character, 
yet  they  are  extremely  personal  and  provoke  antagonisms. 
The  author  prefers  to  feel  that  the  Constitution  has  refer- 
ence to  such  expressions  rather  than  that  it  allows  a  mem- 
ber of  Congress  to  charge  a  crime  and  then  protect  himself 
under  the  plea  of  his  privilege. 

A  distinguished  writer  on  the  Constitution  thinks  this 
question  has  not  been  brought  to  a  final  determination 
by  the  Supreme  Court.^* 

In  Eilboum  v.  Thompson,  supra,  it  was  held  that  the 
members  of  the  Committee  of  the  House  of  Representatives 
who  investigated  the  affairs  of  the  company  of  which 
Eilboum  was  a  member  and  who  recommended  that  the 
House  proceed  against  him  for  contempt  were  justified  in 
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pleading  this  privilege  and  that  such  a  plea  was  a  good 
defense  to  an  action  against  them  by  Eilboum  for  false 
imprisonment. 

Madison  said,  ''I  have  always  considered  the  right  of 
self  protection  in  the  discharge  of  the  necessary  duties 
as  inherent  in  legislative  bodies  as  in  Courts  of  justice, 
in  the  State  legislature  as  in  the  British  Parliament, 
and  in  the  Federal  Legislature  as  in  both.  In  the  ap- 
plication of  this  privilege  to  emerging  cases,  difficulties 
and  differences  of  opinion  may  arise.  In  deciding  on 
these  the  reason  and  necessity  of  the  privilege  must  be 
the  guide.  It  is  certain  that  the  privilege  has  been 
abused  in  British  precedents  and  may  have  been  in 
American  also."^* 

In  any  other  Place. — The  words  *'In  any  other  place" 
have  been  said  to  mean  *4n  courts  of  law,''^*  but  this 
limitation  is  too  narrow.  The  words  mean  elsewhere  than 
in  Congress. 

No  Senator  or  Representative  shall,  during  the  Time 
for  which  he  was  elected,  be  appointed  to  any  civil  Office 
under  the  Authority  of  the  United  States,  which  shall 
have  been  created,  or  the  Emoluments  whereof  shall  have 
been  increased  during  such  time;  and  no  Person  holding 
any  Office  under  the  United  States,  shall  be  a  Member  of 
either  House  during  his  Oontinuanoe  in  Office. 


The  Constitution  of  Georgia,  adopted  in  1777,  provided, 
''No  person  shall  hold  more  than  one  office  of  profit 
under  this  State  at  the  same  time."^^ 

Pew  provisions  of  the  Constitution  created  a  more 
earnest  debate  in  the  Convention,  or  were  the  cause  of 
a  more  eloquent  and  forcible  discussion  of  the  principles 
upon  which  the  American  political  system  is  founded, 
than  the  resolution  and  motions  which  resulted  in  the 
adoption  of  this  clause. 

There  was  a  firm  determination  on  the  part  of  some  of 
the  ablest  men  in  the  Convention,  that  such  a  clause 
should  be  inserted  in  the  Constitution,  and  a  belief  that 
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to  omit  it  would  be  a  serious  error,  while  other  mem- 
bers of  the  Convention,  equally  able  and  sincere,  regarded 
the  proposition  as  derogatory  to  individual  merit,  and  a  re- 
flection on  individual  integrity. 

After  the  preliminary  debates  in  the  Convention  on  this 
subject,  the  Committee  of  the  Whole  reported,  **  Members 
of  the  first  and  second  branch  of  the  National  Legislature 
ought  to  be  ineligible  to  any  office  established  by  a  par- 
ticular State,  or  under  the  authority  of  the  United  States 
(except  those  particularly  belonging  to  the  functions  of 
each  branch)  during  the  term  of  service,  and  under  the 
National  Government  for  the  space  of  one  year  after  its 
expiration."^® 

Mr.  Gorham  moved  to  strike  from  the  report  that  por- 
tion of  it  **  concerning  ineligibility  of  members  of  the 
first  branch.''    He  considered  it  unnecessary  and  unjust.'* 

Mr.    Butler    opposed    the    motion.      This    precaution 
against  intrigue  was  necessary.     Men  going  into  Parlia- 
ment that  they  might  get  office  for  themselves  or  their 
friends,  were  a  source  of  corruption  that  ruined  Great 
Britain. 

Mr.  King  thought  such  a  restriction  on  the  members 
would  discourage  merit;  it  would  also  give  a  pretext 
to  the  Executive  for  bad  appointments. 

Mr.  Wilson  was  also  against  discouraging  merit,  and 
suggested  the  fatal  consequence  in  time  of  war  of  ren- 
dering perhaps  the  best  commanders  ineligible. 

Mr.  Mason  opposed  the  motion,  and  regarded  the  dis- 
qualification as  a  cornerstone  in  the  fabric. 

Mr.  Hamilton  stated,  ''there  are  inconveniences  on 
both  sides.  We  must  take  man  as  we  find  him,  and  if 
we  expect  him  to  serve  the  public,  must  interest  his  pas- 
sions in  doing  so.  A  reliance  on  pure  patriotism  had 
been  the  source  of  many  errors.  It  was  known  that  one 
of  the  ablest  politicians  of  England  (Mr.  Hume)  had 
pronounced  all  that  influence  on  the  side  of  the  Crown, 
which  went  under  the  name  of  corruption,  as  an  essential 
part  of  the  weight  which  maintained  the  equilibrium  of 
the  Constitution." 
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The  motion  of  Mr.  Gorham  was  lost  by  an  equal  di- 
vision.*® 

On  the  following  day  Mr.  Pinckney  moved  to  strike 
out  the  ineligibility  of  members  of  the  first  branch  to 
office,  established  '^by  a  particular  State,"  and  this  mo- 
tion prevailed. 

Mr.  Madison  then  moved  "to  render  members  of  the 
first  branch  ineligible  during  their  term  of  service,  and 
for  one  year  after,  to  such  offices  only  as  should  be  es- 
tablished, or  the  emoluments  augmented  by  the  Legis- 
lature of  the  United  States  during  the  term  of  their  being 
members. '^'^ 

Another  animated  debate  occurred  on  this  motion, 
which  met  with  serious  opposition. 

Mr.  Mason  said  in  arguing  against  it  that  genius  and 
virtue  ought  to  be  encouraged.  Genius,  for  aught  he 
knew,  might;  but  that  virtue  should  be  encouraged  by 
such  a  species  of  venality,  had  the  merit  at  least,  of  be- 
ing new. 

Mr.  Wilson  supported  the  motion,  and  said  the  proper 
cure  for  corruption  in  the  legislature  was  to  take  from 
it  the  power  of  appointing  to  office.  He  animadverted 
on  the  impropriety  of  stigmatizing  with  the  name  of 
venality  the  laudable  ambition  of  rising  into  the  honor- 
able offices  of  the  Government — an  ambition  most  like- 
ly to  be  found  in  the  earlier  and  most  incorrupt  period 
of  life,  and  which  all  wise  and  free  governments  had 
deemed  it  sound  policy  to  cherish,  not  to  check. 

The  members  of  the  Legislature  have  perhaps  the 
hardest  and  least  profitable  task  of  any  who  engage  in 
the  service  of  the  State.  Ought  this  merit  to  be  a 
disqualification  t'* 

Mr.  Madison  said  he  had  been  led  to  this  motion  as 
a  middle  ground  between  ineligibility  in  all  cases,  and 
an  absolute  disqualification.  .  .  .  The  question  was  not 
to  be  viewed  on  one  side  only.  The  objects  to  be  aimed  at 
were  to  fill  all  offices  with  the  fittest  characters,  and  to 
draw  the  wisest  and  most  worthy  citizens  into  the  legis- 
lative   service. 
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The  motion  was  defeated  by  a  vote  of  two  to  eight.** 
The  Committee  of  Detail  reported  that  *' members  of  each 
House  shall  be  ineligible  to,  and  incapable  of  holding, 
any  office  under  the  authority  of  the  United  States,  dur- 
ing the  time  for  which  they  shall  respectively  be  elected: 
and  members  of  the  Senate  shall  be  ineligible  to,  and  in- 
capable of  holding,  any  such  office  for  one  year  after- 
ward."" 

The  most  important  debate  on  this  question,  and  one  of 
the  most  important  of  the  whole  Convention,  occurred 
when  this  particular  clause  of  the  report  of  the  Committee 
of  Detail  was  being  considered.  Mr.  Pinckney  argued  that 
to  make  the  members  ineligible  to  office  was  degrading, 
inconvenient  and  impolitic.  Degrading,  since  their  election 
into  the  Legislature  implied  that  they  had  the  confidence 
of  the  people.  Inconvenient,  because  the  Senate  might  be 
supposed  to  contain  the  fittest  men.  He  hoped  to  see  that 
body  become  a  school  of  public  ministers,  a  nursery  for 
statesmen.  Impolitic,  because  the  Legislature  would  cease 
to  be  a  magnet  to  the  first  talents  and  abilities.  He  moved 
to  postpone  the  section,  and  take  up  the  following: 
''The  members  of  each  House  shall  be  incapable  of  hold- 
ing any  office  under  the  United  States  for  which  they, 
or  any  others  .for  their  benefit,  receive  a  salary,  fees,  or 
emoluments  of  any  kind;  and  the  acceptance  of  such 
office  shall  vacate  their  seats  respectively.  "•• 

Mr.  Mason  ironically  proposed  to  strike  out  the  whole 
section,  as  a  more  effectual  expedient  for  encouraging  that 
exotic  corruption  which  might  not  otherwise  thrive  so  well 
in  the  American  soil ;  for  completing  that  aristocracy  which 
was  probably  in  the  contemplation  of  some  among  us ;  and 
for  inviting  into  the  legislative  service  those  generous 
and  benevolent  characters  who  will  do  justice  to  each 
other's  merit,  by  carving  out  offices  and  rewards  for  it. 
In  the  present  state  of  American  morals  and  manners, 
few  friends,  it  may  be  thought,  will  be  lost  to  the  plan 
by  the  opportunity  of  giving  premiums  to  a  mercenary 
and  depraved  ambition. 

Mr.   Mercer  said,   **The  Governments   of  America  will 
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become  aristocracies.  They  are  so  already.  The  public 
measures  are  calculated  for  the  benefit  of  the  Governors, 
not  of  the  people.  The  people  are  dissatisfied,  and  com- 
plain. Qovernments  can  only  be  maintained  by  force 
or  influence.  The  Executive  has  not  force — deprive  him 
of  influence,  by  rendering  the  members  of  the  Legislature 
ineligible  to  executive  offices,  and  he  becomes  a  mere 
phantom  of  authority.  The  aristocratic  part  will  not 
even  let  him  in  for  a  share  of  the  plunder.  The  Legis- 
lature will  be  composed  of  wealth  and  ability,  and  the 
people  will  be  controlled  by  a  junto." 

Mr.  Gerry  read  to  the  Convention  a  resolution  of  the 
Legislature  of  Massachusetts,  instructing  her  deputies  in 
the  Convention  not  to  agree  in  any  case,  to  give  to  the 
members  of  Congress,  a  capacity  to  hold  office  under  the 
government.  The  sense  of  the  State  was  still  the  same. 
He  could  not  think  with  Mr.  Pinckney,  that  the  disquali- 
fication was  degrading.  Confidence  is  the  road  to  tyran- 
ny. 

Gouvemeur  Morris  was  against  rendering  the  members 
ineligible.  Why  should  we  not  avail  ourselves  of  their 
services,  if  the  people  choose  to  give  them  their  confi- 
dence T  There  can  be  little  danger  of  corruption,  either 
among  the  people  or  the  legislators  who  are  to  be  the 
electors.  If  they  say,  we  see  their  merits — ^we  honor  the 
men — we  choose  to  renew  our  confidence  in  them:  have 
they  not  a  right  to  give  them  a  preference — and  can 
they  be  properly  abridged  of  itt 

Mr.  Williamson  opposed  eligibility,  and  said  he  had 
scarcely  seen  a  corrupt  measure  in  the  Legislature  of 
North  Carolina  which  could  not  be  traced  to  office  hunt- 
ing. 

Mr.  Wilson  was  far  from  thinking  the  ambition  which 
aspired  to  offices  of  dignity  and  trust,  an  ignoble  or 
culpable  one.  He  was  sure  it  was  not  politic  to  regard 
it  in  that  light,  or  to  withhold  from  it  the  prospect  of 
those  rewards  which  might  engage  it  in  the  career  of 
public  service. 

Mr.  Mercer  was  extremely  anxious  on  this  subject 
What  led  to  the  appointment  of  this  Convention  t  The 
corruption  and  mutability  of  the  legislative  councils  of 
the  States.     If  the  plan  does  not  remedy  these,  it  will 
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not  recommend  itself.  It  is  a  great  mistake  to  sup- 
pose that  the  paper  we  are  to  propose,  will  govern  the 
United  States.  It  is  the  men  whom  it  will  bring  into  the 
Government,  and  interest  in  maintaining  it  that  will 
govern  them,  and  he  would  ask  if  this  could  be  done, 
if  the  members  of  the  Legislature  should  be  ineligible 
to  offices  of  States;  whether  such  disqualification  would 
not  determine  all  the  most  influential  men  to  stay  at 
home,  and  prefer  appointments  within  their  own  States. 

The  motion  to  substitute  Mr.  Pinckney's  resolution  was 
lost  by  an  equally  divided  vote.®* 

The  consideration  of  the  report  of  the  Committee  of 
Detail  was  postponed  and  finally  referred  to  the  Com- 
mittee of  Eleven,  which  reported  the  following  as  a  sub- 
stitute for  the  resolution  of  the  Committee  of  Detail: 
''The  members  of  each  House  shall  be  ineligible  to  any 
civil  office  under  the  authority  of  the  United  States, 
during  the  time  for  which  they  shall  respectively  be 
elected;  and  no  person  holding  an  office  under  the 
United  States  shall  be  a  member  of  either  House  during 
his  continuance  in  office.'**^  This  report  materially 
changed  the  question  which  previously  had  been  dis- 
cussed by  the  Convention,  first,  by  limiting  the  ineligi- 
bility of  members  to  any  civil  office  under  the  authority 
of  the  United  States,  and  second,  removing  the  ineligi- 
bility of  Senators  for  one  year  after  the  expiration  of 
their  term. 

Mr.  Pinckney  moved  the  following  as  a  substitute  for 
this  report.  **The  members  of  each  House  shall  be  in- 
capable of  holding  any  office  under  the  United  States 
for  which  they,  or  any  other  for  their  benefit,  receive 
any  salary,  fees  or  emoluments  of  any  kind;  and  the 
acceptance  of  such  office  shall  vacate  their  seats  respec- 
tively.''®' He  considered  the  ineligibility  of  members  of 
the  Legislature  to  the  honorable  offices  of  Government, 
as  resembling  the  policy  of  the  Romans  in  making  the 
temple  of  virtue  the  road  to  the  temple  of  fame." 

The  vote  on  the  motion  for  substituting  Mr.  Pinckney 's 
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motion  was  lost.  Another  sharp  debate  occurred  and 
the  report  was  amended  to  read:  ''The  members  of 
each  House  shall  be  ineligible  to  any  civil  office  under 
the  authority  of  the  United  States,  created,  or  the  emolu- 
ments whereof  shall  have  been  increased,  during  the  time 
for  which  they  shall  respectively  be  elected.  And  no 
person  holding  any  office  under  the  authority  of  the 
United  States  shall  be  a  member  of  either  House  during 
his  continuance  in  office."*^  Subsequently  the  Committee 
on  Style  reported  the  provision  as  it  appears  in  the  Consti- 
tution. 

This  section  is  a  prohibition  against  a  Senator  or 
Representative  being  appointed  to  any  civil  office 
which  was  created,  or  the  emoluments  of  which  are  in- 
creased, during  the  term  of  the  Senator  or  Representative^ 
and  against  a  person  holding  an  office  under  the  United 
States,  being  a  member  of  the  Senate  or  House  of  Repre- 
sentatives. 

On  the  4th  of  March,  1889,  Mr.  Ransom  began  a  term 
as  United  States  Senator.  During  his  term  Congress 
increased  the  emoluments  of  the  minister  to  Mexico.  Sub- 
sequently and  before  the  expiration  of  his  term  as  Senator^ 
Mr.  Ransom  was  appointed  minister  to  Mexico,  but  it 
was  held  that  because  the  emoluments  of  the  minister 
sequently  and  before  the  expiration  of  his  term  as  Senator, 
he  was  not  eligible  to  the  appointment.  Nomination  by 
the  President  and  confirmation  by  the  Senate  constitute 
an  appointment." 

A  notable  case  under  this  clause  grew  out  of  the  selec- 
tion by  President-elect  Taft  of  Senator  Enox  to  be  Sec- 
retary of  State.  After  the  selection  had  been  made  it 
was  discovered  that,  during  Mr.  Enox's  term  as  Senator, 
Congress  had  increased  the  emoluments  of  the  cabinet 
ministers.  This  would  plainly  invalidate  Mr.  Knox's  se- 
lection. For  the  purpose  of  removing  the  objection. 
Congress  reduced  the  emoluments  of  the  Secretary  of 
State  to  what  they  were  before  they  were  increased. 
There  was  opposition  to  this  in  Congress  and  it  was 
claimed   that   the   appointment   of   Senator   Enox   would 
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still  be  a  violation  of  the  Constitution.  But  the  conten- 
tion does  not  seem  to  have  been  well  founded. 

Congress  has  authority  to  reduce  the  emoluments  of 
sach  officials  at  any  time  and  if  this  was  done  before 
Senator  Ejiox  was  appointed  as  Secretary  of  State,  there 
could  be  no  valid  objection  on  this  ground  to  the  con- 
stitutionality of  his  appointment.  Suppose  that  the  day, 
the  week,  or  the  month  after  Congress  increased  the 
emoluments  it  reduced  them  to  the  old  amount.  Could 
it  then  have  been  said  that  the  emoluments  of  the  Sec- 
retary had  been  increased  during  the  Senator's  term? 

Reducing  the  emoluments  of  the  Secretary  of  State  to 
what  they  were  before  Senator  Knox's  term  as  Senator 
began  was  equivalent  to  having  never  increased  them, 
and  it  could  be  done  any  time  before  the  Senator's  con- 
firmation as  Secretary  of  State.  The  purpose  of  the 
provision  is  to  prevent  the  appointment  of  a  member 
of  Congress  to  an  office  which  was  created,  or  the  salary 
thereof  increased  during  his  term  as  a  member  of  Con- 
gress. But  if  an  increase  is  made  and  then  reduced  to 
the  old  salary  before  the  appointment  of  a  member,  how 
can  this  conflict  with  the  constitutional  provision,  for 
there  has  been  no  increase  of  salary  which  will  affect 
the  appointee  and  the  matter  then  stands  as  though  no 
increase  had  been  made? 

The  office  which  a  Senator  or  Bepresentative  is  pre- 
cluded by  this  section  from  holding,  must  be,  first,  a 
civil  office;  second,  it  must  be  under  the  authority  of 
the  United  States;  third,  it  must  have  been  created 
during  the  time  for  which  the  JSenator  or  Representative 
was  elected;  or  fourth,  the  emoluments  thereof  been  in- 
creased during  that  time.  In  Hammond  v.  Herrick,** 
it  was  held  that  the  fact  that  a  person  continued  to 
'  exercise  the  duties  of  an  office  under  the  United  States 
after  he  had  been  elected  to  Congress,  but  before  he 
qualified  as  such  member,  did  not  work  a  disqualifica- 
tion. The  facts  in  the  case  were  these:  In  October^ 
1816,  Mr.  Herrick  was  United  States  District  Attorney, 
and,  while  he  was  holding  the  office,  was  elected  a  mem- 
ber of  the  Fifteenth  Congress,  but  continued  to  hold  his 
office  as  United  States  District  Attorney  until  the  29th 
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of  November,  1817,  when  he  resigned  it,  and  on  December 
1,  took  his  seat  as  a  member  of  Congress.  The  seat  was 
contested  on  the  ground  that  the  Representatives  elected 
to  the  Fifteenth  Congress  became  members  of  that  body 
on  the  4th  of  March,  1817,  being  the  day  on  which  the 
Fourteenth  Congress  expired,  and  that  Mr.  Herrick,  hav- 
ing held  an  office  incompatible  with  that  of  Representa- 
tive, had  vacated  his  seat  as  a  member  of  the  Fifteenth 
Congress.  The  matter  was  referred  to  the  Committee 
on  Elections.  The  case  presented  some  very  interesting 
and  important  features.  It  was  ascertained  by  the  Com- 
mittee on  Elections  that  there  were  nine  members  of 
the  House  who  had  held  various  offices  at  the  time  of  and 
after  their  election,  all  of  whom  had  resigned  before  the 
meeting  of  the  Fifteenth  Congress  except  one.  It  was 
claimed  before  the  Committee  in  behalf  of  Mr.  Hammond, 
the  contestant,  that  the  Congress  of  the  United  States  is 
a  political  institution  of  continual  duration.  The  House 
of  Representatives,  being  one  branch  of  the  Congress,  is 
disorganized  every  two  years,  but  the  other  branch  is  in 
full  organization.  The  members  of  the  representative 
branch  are  in  full  existence,  ready  to  be  organized  when 
need  be.  All  the  rights  and  privileges  of  their  station — 
such  as  exemption  from  arrest,  the  franking  privilege, 
and  exemption  from  militia  service — attach  to  members 
elect  the  moment  their  term  commences.  Either  Mr. 
Herrick  was  a  member  on  the  4th  of  March,  1817,  or 
he  was  not.  If  he  was,  he  was  disqualified;  and  if  he 
was  not,  and  had  died  before  the  meeting  of  Congress, 
it  is  difficult  to  say  how  his  death  could  have  created  a 
vacancy  in  a  body  of  which  he  had  never  been  a  mem- 
ber. But  unless  it  did  create  a  vacancy  no  election  could 
be  held  for  two  years  under  the  laws  of  Ohio.  This, 
it  was  claimed,  shows  the  untenable  character  of  the 
position  that  holds  that  the  term  does  not  commence 
until  a  member  has  qualified  by  taking  the  oath.  On  the 
other  hand  it  was  claimed  by  Mr.  Herrick  that  the  elec- 
tion, return  and  qualification  by  taking  the  oath  were  all 
essential  to  making  one  a  member,  and  until  the  last 
was  completed  he  could  not  be  considered  a  member. 
The  word  ** Representative,"  it  was  urged,  is  uniformly 
used  when  a  person  not  yet  qualified  is  referred  to,  the 
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word  ** member"  is  never  referred  to  unless  the  context 
shows  that  he  must  be  a  fully  qualified  member.  The 
Committee  reported  that  they  were  of  the  opinion  that 
Mr.  Herrick  had  not  rendered  himself  incapable  of  being 
a  member  of  the  House  by  reason  of  having  held  the 
office  of  Attorney  of  the  United  States  after  the  4th  of 
March  and  until  the  29th  of  November,  1817.  This  re- 
port was  discussed  at  great  length  in  the  Committee  of 
the  Whole,  and  on  motion  of  Mr.  Adams,  of  Mas- 
sachusetts, that  Committee,  by  a  vote  of  sixty-seven  to 
sixty-six,  refused  to  concur  in  the  report  of  the  Commit- 
tee on  Elections.  In  the  House  the  recommendation  of  this 
Committee  was  disagreed  to  by  a  yea  and  nay  vote  of 
seventy-three  to  seventy-seven,  and  the  resolution  submit- 
ted by  the  Committee  on  Elections  was  passed  by  the  House 
by  a  vote  of  seventy-seven  to  seventy. 

In  Mumford's  case^'  it  was  held  that  when  an  office 
has  expired  ''by  the  completion  of  its  duties  it  need 
not  formally  be  resigned.  The  expiration  of  the  duties 
of  the  office  is  a  substantial  expiration  of  the  office  itself 
and   renders    resignation   thereof   unnecessary." 

The  restriction  upon  the  appointment  of  a  Senator  or 
Representative  to  any  civil  office  which  shall  have  been 
created,  or  the  emoluments  whereof  shall  have  been  in- 
creased, expires  with  the  expiration  of  his  term  as  Sena- 
tor or  Bepresentative,  and  there  is  nothing  to  prevent  his 
appointment  to,  and  acceptance  of,  an  office  with  emolu- 
ments attached  after  the  expiration  of  his  term  as  Sena- 
tor or  Representative,  which  was  created  during  such 
term.  The  test  of  the  right  to  hold  two  or  more  offices 
at  the  same  time  seems  to  turn  upon  the  question  whether 
or  not  they  are  incompatible  in  their  naturcf.  This  was 
the  rule  laid  down  by  a  learned  commentator  on  the 
Constitution,  who  said,  in  discussing  it:  ''There  would 
seem  no  reason,  other  than  general  policy,  for  excluding 
some  of  the  executive  offices,  below  the  President,  from 
seats  in  either  House,  or  to  prevent  an  individual  from 
holding  at  the  same  time  the  office  of  Secretary  of  State 
and  of  the  Treasury,  or  any  similar  offices.  So  although 
no  reasons,  merely  of  a  legal  nature,  might  be  opposed 
to  it,  the  impolicy  of  admitting  such  officers  to  compose 
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a  part  of  the  legislature  is  exceedingly  plain."**  When 
one  accepts  the  appointment  of  a  second  office  which  is 
inconsistent  with  the  one  he  holds,  and  qualifies  for  the 
discharge  of  its  duties,  it  amounts  to  a  vacancy  of  the 
first  office. 

A  person  holding  two  positions  under  the  Oovernment 
which  are  not  inconsistent  is  entitled  to  receive  the  com- 
pensation attached  to  each  position.  It  appeared  in  Con- 
verse V.  United  States**  that  the  Collector  of  the  Port  of 
Boston  had  been  selected  by  the  Secretary  of  the  Treas- 
ury to  make  certain  purchases  for  the  Light  House  Serv- 
ice throughout  the  United  States,  and  also  to  make  the 
disbursements.  Chief  Justice  Taney,  representing  a  major- 
ity of  the  Court,  held  that  the  Collector  was  entitled  to  re- 
cover for  such  services  in  addition  to  his  compensation 
as  Collector.  But  it  was  held  in  Stewart  v.  United 
States**  ''that  a  Collector  could  not  act  as  an  inspector 
of  customs  and  claim  compensation  for  services  as  such 
inspector  in  addition  to  his  compensation  for  services  as 
Collector." 

Archibald  Yell  was  a  member  of  the  29th  Congress 
from  the  State  of  Arkansas.  In  the  month  of  July, 
1846,  while  he  was  still  a  member,  he  accepted  a  com- 
mission as  Colonel  of  Volunteers  in  the  .Army  of  the 
United  States.  On  the  14th  of  December,  1846,  Thomas 
W.  Newton  was  elected  a  Representative  in  Congress  to 
fill  the  unexpired  term  of  Mr.  Tell.  The  matter  was 
referred  to  a  committee,  which  reported  that  to  hold  an 
office  in  the  Army  of  the  United  States  is  incompatible 
with  the  office  of  member  of  Congress,  and,  therefore,  the 
two  can  not  be  held  at  the  same  time  by  the  same 
person.*^  Attorney-General  Williams,  in  construing 
the  last  clause  of  this  section,  held  that  a  Representative 
in  Congress  did  not  become  a  member  of  the  House  until 
he  took  the  oath  of  office  as  such  Representative;  and 
consequently  he  might  hold  office  from  the  time  of  his  elec- 
tion  till   the   time   he   took   the   oath,   and   he   was   en- 
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titled  to  receive  salary  as  Representative  during  that 
time.** 

The  latter  part  of  this  clause — "and  no  person  holding 
any  ofSce  under  the  United  States  shall  be  a  member  of 
either  House  during  his  continuance  in  office/' — was  prob- 
ably taken  from  the  Constitution  of  Maryland,  which 
contained  a  similar  provision.** 

It  was  held  by  the  Supreme  Court  of  the  United  States 
in  Burton  v.  United  States,*®^  that  Congress  has  the  pow- 
er to  make  it  an  offense  against  the  United  States  for  a 
Senator  after  his  election  and  during  his  term  as  Sena- 
tor to  agree  to  receive,  or  to  receive,  compensation  for 
services  to  be  rendered,  or  rendered  to  any  person,  be- 
fore a  department  of  the  government,  in  relation  to  a 
proceeding,  matter,  or  thing,  in  which  the  United  States 
is  a  party  directly  or  indirectly  interested. 

M  Opinions  of  Attorneys  General,  vol.  14,  406-400. 
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CHAPTER  XVI. 

I^EVENUE  BILLS   TO   ORIGINATE   IN  THE   HOUSE. 

All  Bills  for  raiBing  Revenue  shall  originate  in  the  Honse 
of  Representatives;  but  the  Senate  may  propose  or  concur 
with  Amendments,  as  on  other 


The  term  ''revenue"  means  that  which  returns,  or  is 
returned,  a  rent,  income.^  As  used  in  this  clause  it 
means  money.  In  •  practice  and  parliamentary  usage  it 
means  money  with  which  to  defray  the  expenses  of  the 
Government. 

The  provision  that  revenue  bills  shall  originate  in  the 
House  of  Representatives  was  taken  from  the  rules  of 
the  British  House  of  Commons,  in  which  the  money 
bills  of  Parliament  must  originate.  The  reason  as- 
signed for  this  is,  that  since  the  revenue  to  meet  the 
governmental  expenses  comes  from  the  people,  and  the 
House  of  Commons  is  the  direct  representative  of  the  peo- 
ple, that  body  claimed  it  should  make  the  assessments. 
This  rule,  originally  a  mere  sentiment,  prevails  in  most 
legislative  bodies.  On  this  subject  Judge  Tucker  says:  ''In 
the  earliest  parliamentary  records,  the  Lords  and  Commons 
made  their  several  grants  of  supply  without  mutual 
communication;  this  continued  as  late  as  the  reign  of 
Edward  the  Third;  after  this  time  the  change  occurred, 
when  the  Commons  were  said  to  grant  with  the  assent 
of  the  Lords.  The  Commons'  proportion  of  the  taxes 
being  far  greater  than  that  of  the  Lords  the  grant  was 
deemed  to  be  theirs,  subject  only  to  the  assent  of  the 
Lords.  Afterwards,  in  the  reign  of  Henry  the  Eighth, 
Lords  and  Commons  were  said  to  grant;  but  in  the  first 
Parliament  of  Charles  the  First,  the  Commons  recited 
the  grant  as  wholly  their  own;  but  it  has  now  come 
to   be   a   settled   rule    of   the    Government,    that   money 

1  Paschal  on  the  Constitution,  91. 
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bills  originate  with  the  Commons;  these  the  Lords  may 
refuse  to  pass,  but  can  not  alter  or  amend.  This  seems 
to  rest  upon  the  principle,  that  as  the  Commons  bore 
a  much  larger  portion  of  the  burden  than  the  Lords,  the 
power  to  measure  the  burden  should  originate  with  the 
Commons;  and  if  the  burden  bore  too  heavily  on  the 
Lords,  they  might  reject  it,  but  the  initiative  in  the 
construction  of  a  scheme  of  taxation  was  left  to  the 
representatives  of  the  people,  who  bore  the  largest  burden, 
with  protection  against  undue  burdens  on  the  Lords 
by  their  right  of  dissent  to  the  whole  bill,  or  concurrence 
in  all  of  its  provisions."^  Such  being  the  custom  in 
Parliament  for  so  long  a  period  it  was  easily  carried  to 
the  American  Colonies,  and,  since  it  was  so  generally 
recognized  in  England,  the  provision  was  omitted  in  the 
Colonial  Charters  or  Constitutions,  though  the  colonists 
recognized  the  rule.  Some  of  the  Colonial  Legisla- 
tures urged  that  the  power  to  originate  such  bills 
should  not  only  belong  to  the  lower  legislative  house, 
but  that  the  upper  house  should  accept  or  reject  the 
bill  as  it  was  sent  to  it,  and  that  it  should  not  have  the 
power  of  amendment.* 

The  Constitutions  of  several  of  the  States  at  the  time 
the  Federal  Convention  met  provided  that  money  bills 
should  originate  in  the  lower  house  of  the  legislatures 
of  those  States;  and  some  of  the  Constitutions  provided 
that  the  Senate  could  amend  such  bills,  while  others  did  not 
confer  this  power  on  the  Senate. 

The  question  in  the  Oonvention. — The  subject  was  much 
debated  in  the  Convention,  and  many  of  the  ablest  mem- 
bers of  that  body,  among  them  Mr.  Madison,  favored  such 
bills  originating  in  either  branch  of  Congress,  and  a 
motion  to  limit  the  origin  of  such  bills  to  the  lower 
house  was  at  one  time  defeated. 

Mr.  Pinckney's  plan  provided,  **A11  money  bills  of 
every  kind  shall  originate  in  the  House  of  Delegates, 
and  shall  not  be  altered  by  the  Senate."*  This  conferred 
absolute  authority  to  raise  money  for  every  purpose,  upon 
the  House,  and  did  not  limit  its  power  in  that  regard 

<  Tucker  on  the  Gonstitution,  vol.  1,  446-47. 
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to  bills  for  raising  revenue,  which  has  a  distinct  meaning 
as  used  in  this  clause.  Mr.  Randolph's  plan  provided 
'^that  each  branch  ought  to  possess  the  right  of  originating 
acts/'  but  it  did  not  provide  which  branch  should  origi- 
nate bills  for  raising  revenue.'  Mr.  (Jerry  opposed  the 
upper  branch  being  allowed  to  originate  money  bills. 
The  other  branch  more  immediately  represented  the 
people,  and  it  was  a  maxim  that  the  people  ought  to 
hold  the  purse  strings.  If  the  Senate  should  be  allowed 
to  originate  such  bills,  they  would  repeat  the  experiment 
until  chance  should  furnish  a  set  of  representatives  who 
should  fall  into  their  snares. 

Mr.  Butler  saw  no  objection  to  this  power  being  con- 
ferred on  the  Senate.  If  that  body  should  be  degraded 
by  such  discriminations  the  best  men  would  be  apt  to 
decline  to  serve  in  it,  in  favor  of  the  other  branch. 

Mr.  Madison  saw  no  reason  why  such  power  should 
not  be  given  to  the  Senate  and  said  that  commentators 
on  the  British  Constitution  had  not  agreed  on  the  reason 
of  the  restriction  upon  the  House  of  Lords  in  money  bills. 
If  the  Senate  is  to  be  deprived  of  originating  such  bills 
it  ought  also  to  be  deprived  of  amending  them. 

Mr.  King  did  not  object  to  the  Senate  having  such 
power.  Mr.  Read  would  oppose  the  Senate  originating 
such  bills,  but  would  not  oppose  its  right  to  amend  them. 
Mr.  Sherman  favored  the  Senate  having  such  power; 
that  was  the  rule  in  Connecticut  and  it  was  safe  and 
convenient. 

General  Pinckney  said,  ''This  distinction  prevails  in 
South  Carolina,  and  has  been  a  source  of  pernicious  dis- 
putes between  the  two  branches.  The  Constitution  is  now 
evaded  by  informal  schedules  of  amendments,  handed 
from  the  Senate  to  the  other  House." 

Mr.  Williamson  thought  the  restriction  would  have  one 
advantage.  It  would  oblige  some  member  in  the  lower 
branch  to  move,  and  people  can  then  mark  him. 

On  the  motion  of  Mr.  Gerry  to  limit  money  bills  to  the 
first  branch  of  the  legislature  the  vote  stood,  three  States 
yea^  seven  nay.* 

Subsequently  Mr.  Oerry  as  chairman  of  a  select  com- 
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« Journal,  158,  159. 


EEVEKUE  BILLS  TO  ORIGINATE  IN  HOUSE.  345 

mittee  to  which  the  matter  had  been  referred,  reported: 
*'A11  bills  for  raising  or  appropriating  money  shall  orig- 
inate in  the  first  branch  of  the  Legislature,  and  shall 
not  be  altered  or  amended  by  the  second  branch,  and 
that  no  money  shall  be  drawn  from  the  public  treasury 
but  in  pursuance  of  appropriations  to  be  originated  in 
the  first  branch.*'^ 

This  l*eport  introduced  two  new  elements  into  the  ques- 
tion, first,  the  appropriation  of  money,  and  second,  limit- 
ing the  money  to  be  drawn  from  the  public  treasury  to 
bills  which  originated  in  the  first  branch. 

This  caused  another  debate  in  which  much  asperity  of 
feeling  was  manifested,  but  the  report  was  adopted.' 

The  Committee  of  Detail  in  its  report  on  the  subject 
of  originating  bills  included  two  provisions,  one  in  the 
words  of  Mr.  Gerry's  report,*  the  other  in  the  follow- 
ing language:  ''Each  House  shall  possess  the  right  of 
originating  bills  except  in  the  cases  before  mentioned.  "^^ 
After  at  short  but  spirited  debate  that  part  of  the  report 
which  was  based  on  the  report  of  Mr.  Gerry  was  struck 
out.^^  But  this  was  displeasing  to  Mr.  Randolph,  who 
gave  notice  that  he  would  move  for  a  reconsideration  of 
the  vote,  which  he  did,  but  his  motion  was  defeated. 
Subsequently  he  moved  that  the  clause  be  altered  so  as 
to  read,  "Bills  for  raising  money  for  the  purpose  of 
revenue,  or  for  appropriating  the  same,  shall  originate  in 
the  House  of  Bepresentatives ;  and  shall  not  be  so  amend- 
ed or  altered  by  the  Senate  as  to  increase  or  diminish  the 
sum  to  be  raised,  or  change  the  mode  of  levying  it  or 
the  object  of  its  appropriation."" 

This  was  the  first  time  that  the  term  "bills  for  money 
for  the  purpose  of  revenue"  was  introduced  into  the 
subject.  Prior  to  that  the  clause  had  related  to  "money 
bills,"  which  would  include  bills  for  any  purpose,  but 
now  a  limitation  to  a  specific  purpose  had  been  made  by 
the  report. 
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This  report  precipitated  the  most  important  debate 
which  had  occurred  on  the  question.  Mr.  Mason  said, 
''it  removed  all  the  objections  urged  against  the  clause 
as  it  originally  stood.  By  specifying  the  purposes  of 
revenue,  it  obviated  the  objection  that  the  clause  extend- 
ed to  all  bills  under  which  money  might  incidentally 
arise.  By  authorizing  amendments  in  the  Senate,  it  got 
rid  of  the  objections  that  the  Senate  could  not  correct 
errors  of  any  sort." 

Mr.  Wilson  renewed  his  contention  that  the  Senate 
should  originate  money  bills.  He  said,  ''War,  Commerce 
and  Revenue  are  the  great  objects  of  the  General  Gov- 
ernment. All  of  them  are  connected  with  money.  The 
restriction  in  favor  of  the  House  of  Representatives 
would  exclude  the  Senate  from  originating  any  import- 
ant bills  whatever.'' 

Mr.  Gerry  said,  '^  Taxation  and  representation  are  strong- 
ly associated  in  the  minds  of  the  people,  and  they  will 
not  agree  that  any  but  their  immediate  representatives 
shall  meddle  with  their  purses."" 

Mr.  Madison  thought  if  the  motion  of  Mr.  Randolph 
prevailed  the  Senate  should  be  allowed  the  right  to 
diminish  the  sums  to  be  raised.  Why  should  the  Senate  be 
restrained  from  checking  the  extravagance  of  the  House  t 
.  .  .  The  word  revenue  was  ambiguous.  In  many  acts, 
particularly  in  the  regulation  of  trade,  the  object  would 
be  twofold.  The  raising  of  revenue  would  be  one  of 
them.  How  could  it  be  determined  which  was  the  pri- 
mary or  predominant  one?  When  the  contest  was  first 
opened  with  Great  Britain,  their  power  to  regulate  trade 
was  admitted — ^their  power  to  raise  revenue  rejected.  An 
accurate  investigation  of  the  subject  afterwards  proved 
that  no  line  could  be  drawn  between  the  two  cases.  The 
words  amend  or  alter  form  an  equal  source  of  doubt  and 
altercation.  When  an  obnoxious  paragraph  shall  be 
sent  down  from  the  Senate  to  the  House  of  Representa- 
tives, it  will  be  called  an  origination  under  the  name  of 
an  amendment.  The  Senate  may  actually  couch  extran- 
eous matter  under  that  name.  In  these  cases,  the  question 
will  turn  on  the  degree  of  connection  between  the  matter 
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and  object  of  the  bill,  and  the  altercation  or  amendment 
offered  to  it." 

Mr.  Dickinson  said,  "Experience  must  be  our  only  guide. 
Reason  may  mislead  us.  It  was  not  reason  that  dis- 
covered the  singular  and  admirable  mechanism  of  the 
English  Constitution.  It  was  not  reason  that  discovered, 
or  ever  could  have  discovered,  the  odd,  and,  in  the  eyes 
of  those  who  are  governed  by  reason,  the  absurd  mode  of 
trial  by  jury.  Accidents  probably  produced  these  discov- 
eries, and  experience  has  given  them  a  sanction.  This  is, 
then,  our  guide.  And  has  not  experience  verified  the 
utility  of  restraining  money  bills  to  the  immediate  repre- 
sentatives of  the  people  r*  Whence  the  effect  may  have 
proceeded,  he  could  not  say;  whether  from  the  respect 
with  which  this  privilege  inspired  the  other  branches  of 
government,  to  the  House  of  Commons,  or  from  the  turn 
of  thinking  it  gave  to  the  people  at  large  with  regard 
to  their  rights;  but  the  effect  was  visible  and  could  not 
be  doubted.  "Shall  we  oppose  to  this  long  experience^ 
the  short  experience  of  eleven  years  which  we  had  our- 
selves on  this  subject?  If  both  Houses  should  originate, 
each  would  have  a  different  bill  to  which  it  would  be 
attached,  and  for  which  it  would  contend.  All  the  preju- 
dices of  the  people  would  be  offended  by  refusing  this 
exclusive  privilege  to  the  House  of  Representatives,  and 
these  prejudices  should  never  be  disregarded  by  us 
when  no  essential  purpose  was  to  be  served.  When  this 
plan  goes  forth,  it  will  be  attacked  by  the  popular  leaders. 
Aristocracy  will  be  the  watchword,  the  shibboleth,  among 
its  adversaries.  Eight  States  have  inserted  in  their  Con- 
stitutions the  exclusive  right  of  originating  money  bills 
in  favor  of  the  popular  branch  of  the  Legislature."  This, 
he  thought  would  be  proper  for  us  to  do." 

Mr.  Rutledge  "would  prefer  to  give  the  exclusive  right 
to  the  Senate  if  it  was  to  be  given  exclusively  at  all. 
These  clauses  in  the  Constitutions  of  the  States  had  been 
put  in  through  a  blind  adherence  to  the  British  model. 
If  the  work  was  to  be  done  over  now,  they  would  be 
omitted.  The  experiment  in  South  Carolina,  where  the  Sen- 
ate can  not  originate  or  amend  money  bills,  has  shown  that 
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it  answers  no  good  purpose;  and  produces  the  very  bad 
one  of  continually  dividing  and  heating  the  two  Houses. 
Sometimes,  indeed,  if  the  matter  of  the  amendment  of 
the  Senate  is  pleasing  to  the  other  House,  they  wink  at 
the  encroachment ; .  if  it  be  displeasing,  then  the  Consti- 
tution is  appealed  to.  Every  session  is  distracted  by 
altercations  on  this  subject.  The  practice  now  becoming 
frequent  is  for  the  Senate  not  to  make  formal  amend- 
ments, but  to  send  down  a  schedule  of  the  alterations 
which  will  procure  the  bill  their  assent."** 

Mr.  Carroll  said,  ''The  most  ingenious  men  in  Maryland 
are  puzzled  to  define  the  case  of  money  bills,  or  explain 
the  Constitution  on  that  point,  though  it  seemed  to  be 
worded  with  all  possible  plainness  and  precision.  It  is 
a  source  of  continued  difficulty  and  squabble  between  the 
two  Houses."" 

The  question  at  the  close  of  this  debate  was  divided 
into  three  propositions,  each  of  which  was  voted  on 
separately:  First,  That  part  which  provided  for  money 
bills  originating  exclusively  in  the  House  of  Representa- 
tives, which  was  lost  by  four  States  to  seven.^'  Second, 
On  the  House  originating  and  the  Senate  amending,  the 
vote  was  the  same — 1  to  7."  Third,  That  no  money  should 
be  drawn  from  the  public  treasury,  but  in  pursuance  of 
appropriations  that  shall  originate  in  the  House  of  Repre- 
sentatives, the  vote  was,  aye,  1,  nay,  lO."* 

That  part  of  the  report  of  the  Committee  of  Detail 
which  provided  that  *'A11  bills  for  raising  or  appropri- 
ating money,  and  for  fixing  the  salaries  of  the  officers 
of  the  government,  shall  originate  in  the  House  of  Repre- 
sentatives, and  shall  not  be  altered  or  amended,"  seems 
to  have  been  dropped  from  any  further  consideration  by 
the     Convention,     and     the     other     part     of     the     re- 
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On  this  proposition  Washington  voted  aye.  He  had  thentofore 
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port,  to  wit,  ^'Each  House  shall  possess  the  right  of 
originating  bills,  except  in  the  cases  before  mentioned,  "^ 
was  given  consideration.  When  this  provision  of  the 
report  was  reached  in  the  Convention  Mr.  Strong  moved 
to  amend  it  so  it  would  read,  ''Each  House  shall  possess 
the  right  of  originating  all  bills,  except  bills  for  raising 
money  for  the  purposes  of  revenue,  or  for  appropriating 
the  same,  and  for  fixing  the  salaries  of  the  officers  of  the 
(Jovemment,  which  shall  originate  in  the  House  of  Repre- 
sentatives, but  the  Senate  may  propose  or  concur  with 
amendments  as  in  other  cases. ''*^  The  consideration  of 
this  motion  was  postponed  and  does  not  seem  to  have 
come  up  again  in  the  same  way. 

On  the  5th  of  September,  Mr.  Brearley,  Chairman  of 
the  Committee  of  Eleven,  reported  on  this  question  the 
following  substitute,  ''All  bills  for  raising  revenue  shall 
originate  in  the  House  of  Representatives,  and  shall  be 
subject  to  alterations  and  amendments  by  the  Senate; 
no  money  shall  be  drawn  from  the  Treasury  but  in  con- 
sequence of  appropriations  made  by  Law."  Gouvemeur 
Morris  said  this  clause  had  been  agreed  to  in  the  Com- 
mittee as  a  compromise  and  he  moved  to  postpone  its 
consideration,  which  was  done.**  Later  the  Convention 
struck  out  the  words  "and  shall  be  subject  to  altera- 
tions and  amendments  by  the  Senate,*'  and  substituted 
the  words  from  the  Constitutions  of  Massachusetts  and  New 
Hampshire:  "but  the  Senate  may  propose  or  concur  with 
amendments  as  in  other  bills,"  and  this  was  agreed  to 
without  opposition.**  The  first  part  of  the  motion,  "All 
bills  for  raising  revenue  shall  originate  in  the  House  of 
Representatives,"  was  then  agreed  to,  nine  States  voting 
aye,  and  two,  Delaware  and  Maryland,  nay.** 

There  does  not  seem  to  be  any  further  mention  of  the 
subject  in  the  proceedings  of  the  Convention  till  the  re- 
port of  the  Committee  on  Style,  which  agreed  on  the 
clause  as  it  appears  in  the  Constitution. 

This  was  one  of  the  most  complex  subjects  which  came 
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before  the  Convention  and  gave  that  body  great  trouble 
and  caused  much  harsh  and  acrimonious  disTcussion. 
There  seemed  to  be  a  determined  purpose  on  the  part  of 
some  of  the  leading  members  of  the  Convention  that 
^' money  bills"  should  originate  exclusively  in  the  House 
of  Representatives,  and  on  the  part  of  other  equally 
prominent  members  there  was  a  feeling  that  such  bills 
should  not  originate  exclusively  in  the  House.  The  com- 
promise was  a  most  fortuaate  conclusion  of  a  very  diffi- 
cult question.  But  there  seems  an  eminent  propriety  in 
allowing  the  Senate  to  propose  or  concur  in  amendments 
to  such  bills.  There  is  in  fact  no  unanswerable  reason 
why  the  power  to  originate  such  bills  should  be  lodged 
in  the  House  of  Representatives.  While  that  body  figura- 
tively speaking  is  nearer  the  people,  the  Senate  is  near 
enough  to  them  to  find  out  what  they  need  and  to 
understand  how  to  supply  their  wants  as  well  as  the 
House.  To  have  deprived  the  Senate  of  the  power  to 
amend  or  concur  in  such  bills  would  have  given  too  much 
power  to  the  House  of  Representatives.  As  the  nation 
grows  this  power  will  increase  and  might  have  become, 
in  the  hands  of  a  weak  or  vacillating  House,  a  most  dan- 
gerous weapon  to  the  interests  of  the  republic. 

The  provision  concerning  the  appropriation  of  money 
having  been  omitted  from  the  clause,  the  power  of  the 
House  of  Representatives  is  limited  to  bills  for  raising 
revenue.  Happily  the  courts  have  decided  what  are  rev- 
enue bills  under  this  clause,  and  also  what  are  not  such 
bills. 

Mr.  Justice  Miller  has  said,  ''The  revenues  of  the 
country  are  derived  from  a  system  of  permanent  taxation, 
which  year  after  year  brings  into  the  treasury  of  the 
United  States,  by  its  continued  operation,  sufficient  means 
to  pay  all  the  expenses  of  the  Government,  as  well  as  the 
interest  on  its  public  debt,  and  it  is  not  necessary  that 
every  year,  or  even  at  every  term  of  Congress,  there 
should  be  a  new  law  for  the  raising  of  revenue,  but  it 
is  required  there  should  be  a  law  every  year  appropriat- 
ing the  money  thus  placed  in  the  treasury  to  the  needs 
of  the  Government. 

'*The  House  of  Representatives  claims  the  authority 
of  originating  all  bills  for  revenue  and  also  the  general 
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appropriation  bills,  and  while  the  Senate  does  not  ad- 
mit the  correctness  of  this  claim,  it  will  hardly  be  ques- 
tioned at  this  time  because  it  has  so  long  acted  upon  this 
practice.  The  Senate,  however,  originates  bills  for  spe- 
cific appropriations.  The  laws  prescribing  the  manner  of 
raising  money  and  the  act  of  appropriating  it  are  quite 
different.''" 

What  are  bills  for  raising  revenue? — It  was  held  in 
United  States  v.  Norton**  that  the  construction  of  the 
limitation  in  this  clause  is  practically  well  settled  by 
the  uniform  action  of  Congress.  According  to  that  con- 
struction it  **has  been  confined  to  bills  to  levy  taxes  in 
the  strict  sense  of  the  words,  and  has  not  been  under- 
stood to  extend  to  bills  for  other  purposes  which  inci- 
dentally create  revenue."  "Bills  for  raising"  when  en« 
acted  into  laws,  become  ^'revenue  laws," 

Justice  Story  in  United  States  v.  Mayo,*^  held  that  the 
phrase  revenue  laws,  as  used  in  the  Act  of  1804,  meant  such 
laws,  **as  are  made  for  the  direct  and  avowed  purpose  of 
creating  revenue  or  public  funds  for  the  service  of  the 
government,"  and  the  court  in  United  States  v.  Norton, 
approved  this  judgment. 

Bills  within  the  meaning  of  this  clause,  are  those  bills 
which  levy  taxes  in  the  strict  sense  of  the  word,  and  not 
those  which  merely  create  revenue  as  an  incident  to  other 
objects  of  the  bill.*' 

What  is  not  a  bill  for  raising  revenue?— In  Twin  City 
Bank  v.  Nebeker"  Mr.  Justice  Harlan  said,  '*The  conten- 
tion in  this  case  is  that  the  section  of  the  act  providing 
a  national  currency  secured  by  a  pledge  of  United  States 
bonds,  and  for  the  circulation  and  redemption  thereof, 
so  far  as  it  imposed  a  tax  upon  the  average  amount  of  the 
notes  of  a  national  banking  association  in  circulation,  was 
a  revenue  bill  within  the  clause  of  the  Constitution  de- 
claring that  *A11  bills  for  raising  revenue,*  etc.  .  .  . 
The  case  is  not  one  that  requires  either  an  extended  exami- 
nation of  precedents,  or  a  full  discussion  as  to  the  meaning 

26  Miller  on  the  Constitution,  204,  205. 

2«91  U.  S.,  669. 

2T  1  Gall     397 

"  Millard  v.  Roberts,  202  U.  S.,  42^-436. 

«•  167  U.  8.,  202. 
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of  the  words  in  the  Constitution,  'bills  for  raising  reve- 
nue.' What  bills  belong  to  that  class  is  a  question  of 
such  magnitude  and  importance  that  it  is  the  part  of 
wisdom  not  to  attempt,  by  any  general  statement,  to  cover 
every  possible  phase  of  the  subject.  It  is  sufGlcient  in  this 
case  to  say  that  an  act  of  Congress  providing  a  national 
currency  secured  by  a  pledge  of  bonds  of  the  United  States, 
and  which  in  the  furtherance  of  that  object,  and  also  to 
meet  the  expenses  attending  the  execution  of  the  act,  im- 
posed a  tax  on  the  notes  in  circulation  of  the  banking  asso- 
ciations organized  under  the  statute,  is  clearly  not  a  rev- 
enue bill  which  the  Constitution  declares  must  originate 
in  the  House  of  Representatives." 

It  developed  in  this  case  that  though  the  Act  of  1864 
originated  in  the  House  of  Representatives,  the  particular 
part  of  the  act  providing  for  the  tax  originated  in  the 
Senate  as  an  amendment  to  the  bill,  and  the  House  not 
objecting  to  it,  it  became  a  part  of  the  statute.  But  it  was 
claimed  that  as  it  did  not  originate  in  the  House  it  was 
unconstitutional.  In  the  trial  court  the  journals  of  the  Sen- 
ate and  House  were  offered  in  evidence  to  show  this  fact. 

The  Supreme  Court  declined  to  pass  upon  the  question 
whether  the  journals  of  the  two  Houses  could  be  referred 
to  for  the  purpose  of  ascertaining  whether  an  act,  duly 
attested  by  the  official  signatures  of  the  President  of  the 
Senate  and  the  Speaker  of  the  House,  and  the  President 
of  the  United  States,  and  which  is  recorded  in  the  State 
Department  as  an  Act  of  Congress,  originated  in  one  body 
or  the  other,  saying  the  interpretation  that  the  court  had 
given  the  act  in  question  made  it  unnecessary  to  pass  upon 
that  question.** 

80  167  U.  S..  202,  203. 


CHAPTER  XVn. 

BILLS    PRESENTED    TO    THE    PRESIDENT. 

Every  Bill  which  shall  have  passed  the  House  of  Rep- 
resentatives and  the  Senate,  shall,  before  it  become  a  Law, 
be  presented  to  the  President  of  the  United  States;  if  he 
approve  he  shall  sign  it,  but  if  not  he  shall  return  it,  with 
his  Objections  to  that  H6nse  in  which  it  shall  have  origir 
nated,  who  shall  enter  the  Objections  at  large  on  their 
Journal,  and  proceed  to  reconsider  it.  If  after  such  Re- 
consideration two-thirds  of  that  House  shall  agree  to  pass 
the  Bill,  it  shall  be  sent,  together  with  the  Objections, 
to  the  other  House,  by  which  it  shall  likewise  be  recon- 
sidered, and  if  approved  by  two-thirds  of  that  House, 
it  shall  become  a  Law.  But  in  all  such  Oases  the  Votes 
of  both  Houses  shall  be  determined  by  Yeas  and  Najrs, 
and  the  Names  of  the  Persons  voting  for  and  against  the 
Bill  shall  be  entered  on  the  Journal  of  each  House  respec- 
tively. If  any  Bill  shall  not  be  returned  by  the  President 
within  ten  Days  (Sundays  excepted)  after  it  shall  have 
been  presented  to  him,  the  Same  shall  be  a  Law,  in  like 
Manner  as  if  he  had  signed  it,  unless  the  Congress,  by  their 
Adjournment  prevent  its  Return,  in  which  Case  it  shall 
not  be  a  Law. 

This  is  the  veto  clause  of  the  Constitution.^ 
Veto  is  a  Latin  word,  which  means  '*I  forbid."  It  in- 
cludes the  refusal  of  the  executive  officer  whose  assent  is 
necessary  to  perfect  a  law  which  has  been. passed  by  the 
legislative  body,  and  the  message  which  is  usually  sent, 
stating  such  refusal  and  the  reasons  therefor.^ 
Mr.  Hamilton,  in  the  seventy-third  number  of  the  Fed- 

1  Chief  Justice  Nott  in  U.  8.  v.  Weil,  29  Ct.  CI9.,  643,  quotes  from 
the  N.  Y.  Constitution  of  1777  and  sajs  this  clause  was  taken  from 
that  instrument.  But  Mr.  Hamilton  in  No.  LXXIII  of  the  Feder- 
alist sajs  it  was  taken  from  the  Constitution  of  Massachusetts. 

sBouvier's  Dictionary. 
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eralisty  after  answering  the  objections  which  were  urged 
against  conferring  this  power  upon  the  President,  made  the 
following  observation:  **The  Convention  have  pursued 
a  mean  in  this  business,  which  will  both  facilitate  the 
exercise  of  the  power  vested  in  this  respect  in  the 
Executive  magistrate,  and  make  its  efficacy  to  depend 
on  the  sense  of  a  considerable  part  of  the  Legislative 
body.  Instead  of  an  absolute,  it  is  proposed  to  give  the 
Executive  the  qualified  negative,  already  described.  This 
is  a  power  which  would  be  much  more  readily  exercised 
than  the  other.  A  man  who  might  be  afraid  to  defeat 
a  law  by  his  single  veto,  might  not  scruple  to  return  it 
for  reconsideration;  subject  to  being  finally  rejected,  only 
in  the  event  of  more  than  one-third  of  each  House  concur- 
ring in  the  sufficiency  of  his  objections.  He  would  be 
encouraged  by  the  reflection,  that  if  his  opposition  should 
prevail,  it  would  embark  in  it  a  very  respectable  pro- 
portion of  the  Legislative  body,  whose  influence  would 
be  united  with  his  in  supporting  the  propriety  of  his 
conduct  in  the  public  opinion.  A  direct  and  categorical 
negative  has  something  in  the  appearance  of  it  more 
harsh  and  more  apt  to  irritate,  than  the  mere  suggestion 
of  argumentative  objections  to  be  approved  or  disap- 
proved, by  those  to  whom  they  are  addressed.  Li  pro- 
portion as  it  would  be  less  apt  to  offend,  it  would 
be  more  apt  to  be  exercised;  and  for  this  very  reason 
it  may  in  practice  be  found  more  effectual.  It  is  to  be 
hoped  that  it  will  not  often  happen,  that  improper  views 
will  govern  so  large  a  proportion  as  two-thirds  of  both 
branches  of  the  Legislature  at  the  same  time;  and  this, 
too,  in  defiance  of  the  counterpoising  weight  of  the 
Executive.  It  is  at  any  rate  far  less  probable,  that  this 
should  be  the  case,  than  that  such  views  should  taint 
the  resolutions  and  conduct  of  a  bare  majority.  A  power 
of  this  nature  in  the  Executive,  will  often  have  a  silent 
and  unperceived,  though  forcible  operation.  When  men, 
engaged  in  unjustifiable  pursuits,  are  aware  that  obstruc- 
tions may  come  from  a  quarter  which  they  can  not  con- 
trol, they  will  often  be  restrained,  by  the  bare  apprehen- 
sion of  opposition,  from  doing  what  they  would  with 
eagerness  rush  into,  if  no  such  external  impediments  were 
to  be  feared." 
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Hirtory  of  the  Veto  power.— The  right  (tf  veto  belonged 
to  the  Roman  Tribunes  and  it  has  come  to  ns  from  that 
early  period.  In  England  the  right  of  the  King  to 
veto  an  act  of  Parliament  was  unquestioned  until  the 
Revolution  of  1688.  From  that  time  the  power  was 
exercised  less  frequently,  although  William  III,  who 
reigned  from  1689  to  1702,  exercised  it  six  times,  the 
last  time  in  1692.'  Subsequent  to  his  death,  it  was 
exercised  once,  in  1708  by  Queen  Anne,*  whose  reign  be- 
gan in  1702  and  ended  in  1714,  but  no  King  or 
Queen  of  England  has  vetoed  an  act  of  Parliament  since 
the  reigii  of  Anne.  An  eminent  English  historian  says: 
"The  King  or  Queen  must  sign  their  own  death  warrant 
if  the  two  Houses  send  it  to  them.'"^  The  sovereign  may 
defeat  a  bill  by  allowing  it  to  be  understood  that  he 
considers  its  promoters  unfriendly,  or  it  may  be  defeated 
by  a  royal  bribe,  or  by  royal  influences,  but  no  sovereign 
has  vetoed  a  bill  since  1708,^  and  the  practice  is  now 
•'virtually  obsolete."^ 

Veto  power  in  the  Colonies. — ^The  Governor  of  each  of 
the  Colonies  possessed  the  veto  power,  and  often  used 
it  to  the  detriment  of  the  public  in  favor  of  some  special 
ihterest.    The  King  could  defeat  a  bill,  though  it  passed 

•  29  a.  Cls.,  642. 

4  Mason  on  Veto  Power,  16. 

B  Bagehot,  English  Constitution,  125. 

•  Mason  on  Veto  Power,  17. 

7  Lowell,  Qovemment  of  England,  vol.  2,  426. 

On  the  decline  of  the  veto  power  in  England  Mr.  Bryee  aays,  "The 
practical  disuse  of  the  veto  power  in  England  is  due  not  merely  to 
the  decline  in  the  authority  of  the  Crown,  but  to  the  fact  that,  since  the 
Re7olution,  the  Crown  acts  only  on  the  advice  of  responsible  ministers, 
who  neoeesarily  command  a  majority  in  the  House  of  Commons.  A  bill 
therefore  cannot  be  passed  against  the  wishes  of  the  ministry  unless  in 
the  rare  case  of  their  being  ministers  on  sufferance,  and  even  in  that 
event  they  would  be  able  to  prevent  its  passing  by  advising  the  Crown 
to  prorogue  or  dissolve  Parliament  before  it  had  gone  through  all  its 
stages.  In  1868  a  bill  (The  Irish  Church  Suspension  Bill)  was  carried 
through  the  House  of  Commons  by  Mr.  Gladstone  against  the  opposi- 
tion of  the  Tory  ministry  which  was  holding  office  on  sufferance,  but  it 
was  rejected  on  second  reading  by  a  large  majority  in  the  House  of 
Lords.  Had  that  House  seemed  likely  to  accept  it,  the  case  would  have 
arisen  which  I  referred  to,  and  the  only  course  for  the  ministry  would 
have  been  to  dissolve  Parliament."  1  Bryce's  American  Commonwealth, 
66,  n.  2. 
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the  colonial  l^islature  and  had  been  approved  by  the 
Oovemor,  and  this  he  frequently  did.  In  the  Declaration 
of  Independence  the  enumeration  of  the  grieyances  of 
the  colonies  against  His  Royal  Highness  begins:  ''He,  (the 
King)  has  refused  his  assent  to  laws  most  wholesome  and 
necessary  for  the  public  good." 

The  Articles  of  Confederation  did  not  confer  authority 
upon  any  officer  to  exercise  this  power.  Massachusetts  and 
New  York  were  the  only  States,  at  the  adoption  of  the  Cop- 
stitution,  in  which  the  governor  had  the  power  to  veto  an 
act  of  the  legislature.  The  experience  of  the  people  under 
the  colonial  system  doubtless  caused  them  to  withhold  this 
power  from  the  governors  when  they  adopted  their  State 
constitutions. 

The  Veto  in  the  Convention* — ^That  in  the  opinion  of 
the  Convention  there  should  be  vested  somewhere  a 
power  to  negative  the  acts  of  Congress  is  apparent  from 
the  fact  that  the  plans  for  a  Constitution  submitted 
to  the  Convention  by  Mr.  Randolph,  Mr.  Pinckney  and 
Mr.  Hamilton,  respectively,  each  contained  a  provision 
on  this  subject.  Mr.  Randolph's  plan  was  that  the 
Executive,  and  a  convenient  number  of  the  National 
Judiciary,  ought  to  compose  a  Council  'of  Revision,  with 
authority  to  examine  every  act  of  the  Legislature,  before 
it  should  operate,  and  every  act  of  a  particular  Legislature 
before  a  negative  thereon  should  be  final;  and  that  the 
dissent  of  the  Council  should  amount  to  a  rejection, 
unless  the  act  of  the  National  Legislature  be  again  passed, 
or  that  of  a  particular  Legislature  be  again  negatived 
by of  the  members  of  each  branch.* 

The  plan  of  Mr.  Pinckney  was:  ** Every  bill  which 
shall  have  passed  the  Legislature  shall  be  presented 
to  the  President  of  the  United  States  for  his  revision; 
if  he  approves  it,  he  shall  sign  it;  but  if  he  does  not 
approve  it,  he  shall  return  it,  with  his  objections,  to  the 
House  it  originated  in;  which  House,  if  two-thirds  of  the 
members  present,  notwithstanding  the  President's  objec- 
tions, agree  to  pass  it,  shall  send  it  to  the  other  House, 
with  the  President's  objections;  where,  if  two-thirds 
of  the  members  present  also  agree  to  pass  it,  the  same 
shall  become  a  law ;  and  all  bills  sent  to  the  President,  and 

8  Journal,  62. 


THE    VETO    POWEB.  357 

not  returned  by  him  within   days,  shall  be 

laws,  unless  the  legislature,  by  their  adjournment,  prevent 
their  return;  in  which  case  they  shall  not  be  laws."* 

Mr.  Hamilton's  plan  simply  provided  that  the  "executive 
have  a  negative  on  all  laws  about  to  be  passed.'**® 

Mr.  Randolph's  plan  being  submitted  to  the  Conven- 
tion, Mr.  Gerry  moved  "that  the  National  Executive  shall 
have  a  right  to  negative  any  legislative  act,  which  should 

not  be  afterwards  passed  by parts  of  each  branch  of 

the   national  legislature." 

Mr.  Wilson  took  an  opposite  view  of  the  question,  and 
said  if  the  Legislative,  Executive  and  Judiciary  ought 
to  be  distinct  and  independent,  the  Executive  ought  to 
have  an  absolute  negative.  Without  such  a  self-defense, 
the  Legislature  can  at  any  moment  sink  it  into  non- 
existence. He  was  for  varying  the  proposition,  in  such 
a  manner  as  to  give  the  Executive  and  Judiciary  jointly 
an  absolute  negative.** 

Mr.  Wilson,  seconded  by  Mr.  Hamilton,  then  moved 
that  the  Executive  be  given  an  absolute  negative  on  all 
laws.**  They  thought  there  was  no  danger  of  such 
a  power  being  exercised  too  frequently.  The  King  of 
Great  Britain,  said  Mr.  Hamilton,  had  not  exerted  his 
negative    since    the    Revolution. 

Doctor  Franklin  said  "he  had  had  some  experience  of 
this  check  in  the  Executive  on  the  Legislature,  under 
the  proprietary  government  of  Pennsylvania.  The  nega- 
tive of  the  Governor  was  constantly  made  use  of  to 
extort  money.  No  good  law  whatever  could  be  passed 
without  a  private  bargain  with  him.  An  increase  of  his 
salary,  or  some  donation  was  always  made  a  condition; 
till  at  last  it  became  the  regular  practice,  to  have  orders 
in  his  favor  on  the  Treasury,  presented  along  with  the 
bills  to  be  signed,  so  that  he  might  actually  receive  the 
former  before  he  should  sign  the  latter.  When  the 
Indians  were  scalping  the  western  people,  and  notice  of 
it  arrived,  the  concurrence  of  the  Governor  in  the  means 
of  self-defense  could  not  be  got,  till  it  was  agreed  that  his 

•  Journal,  67. 
loJoumftl,  185. 
11  Journal,  101,  102. 
"Journal,  102. 
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estate  should  be  exempted  from  taxation.  ...  He 
thought  if  the  Executive  was  to  have  a  Council,  such  a 
power  would  be  less  objectionable.  It  had  been  said 
the  King  of  Great  Britain  had  not  exerted  his  negative 
since  the  Revolution.  That  was  true,  but  it  was  easily 
explained.  The  bribes  and  emoluments  now  given  to  the 
members  of  parliament  rendered  it  unnecessary,  every- 
thing being  done  according  to  the  will  of  the  ministers. 
He  feared  that  if  a  negative  should  be  given  as  pro- 
posed, more  power  and  money  would  be  demanded,  till 
at  last  enough  would  be  got  to  influence  and  bribe 
the  Legislature  into  a  complete  subjection  to  the  will 
of  the  Executive.'*" 

Mr.  Sherman  was  against  enabling  any  one  man  to  stop 
the  will  of  the  whole.  No  one  man  could  be  found  so 
far  above  all  the  rest  in  wisdom.  He  thought  we  ought 
to  avail  ourselves  of  his  wisdom  in  revising  the  laws 
but  not  permit  him  to  overrule  the  decided  and  cool 
opinions  of  the  Legislature. 

Mr.  Madison  supposed  that  if  a  proper  proportion  of 
each  branch  should  be  required  to  overrule  the  objections 
of  the  Executive  it  would  answer  the  same  purpose  as  an 
absolute  negative.  It  would  rarely,  if  ever,  happen  that 
the  Executive,  constituted  as  ours  is  proposed  to  be,  would 
have  firmness  enough  to  resist  the  Legislature,  unless 
backed  by  a  certain  part  of  that  body.  To  give  such 
a  prerogative  would  certainly  be  obnoxious  to  the  temper 
of  this  country — its  present  temper  at  least. 

Mr.  Mason  thought  if  we  conferred  the  negative  power 
upon  the  Executive  he  might  refuse  his  assent  to  neces- 
sary measures,  till  new  appointments  should  be  referred  to 
him,  and  having  by  degrees  engrossed  all  these  into  his 
own  hands,  he  would,  like  the  British  Executive,  by 
bribery  and  influence  save  himself  the  trouble  and  odium 
of  exerting  his  negative  afterwards.  He  thought  we  were 
going  very  far  in  this  business.  We  are  not  constituting 
a  British  government,  but  a  more  dangerous  monarchy, 
an  elective  one.  We  are  introducing  a  new  principle  into 
our  system,  which  is  not  necessary.  Do  gentlemen  mean 
to  pave  the  way  to  hereditary  monarchy?    Do  they  flatter 

18  Journal,  102-3. 
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themselves  that  the  people  vrill  ever  consent  to  such  an 
innovation?** 

The  motion  of  Mr.  Wilson  that  the  executive  have 
an  absolute  negative  on  the  laws  was  defeated  by  a 
unanimous  vote.*" 

The  question  then  came  before  the  Convention  on  the 
motion  of  Mr.  Gerry  of  giving  the  executive  alone,  without 
the  judiciary,  the  revisionary  control  of  the  laws  unless 
overruled  by  two-thirds  of  each  branch,  which  passed 
in  the  affirmative  by  the  following  votes:  Massachusetts, 
New  York,  Pennsylvania,  Delaware,  Virginia,  North  Car- 
olina and  Georgia,  aye — seven;  Connecticut  and  Maryland, 
nay — ^two.**  The  Committees  of  the  Whole  and  of  De- 
tail retained  the  provision  as  to  two-thirds. 

Two-fhirdfl. — ^It  will  be  instructive  to  examine  the  his- 
tory of  the  phrase  "Two-thirds  of  that  House,"  as  it 
appears  from  time  to  time  in  the  debates  on  this  clause, 
and  note  the  corresponding  expressions  employed  in  the 
Convention,  and  ascertain  when  it  was  first  used. 

The  Committee  of  the  Whole  reported  that  the  Na- 
tional Executive  shall  have  a  right  to  negative  any  Legis- 
lative acts  which  shall  not  be  afterward  passed  by  two- 
thirds  of  each  branch  of  the  National  Legislature,*^  and 
this  was  passed  nem.  con.^^ 

In  this  form  the  mlatter  went  to  the  Committee  of 
Detail,  which  reported  a  provision  very  much  like  the 
one  in  the  Constitution**  in  which  appears  the  expression 
*' two-thirds  of  that  House." 

At  this- point  in  the  debate,  Mr.  Carroll  made  the  very 
important  suggestion  that  when  the  iwo-fhirds  rule  was 
established  the  quorum  was  not  fixed,  as  that  had  been 
done  since,  and  as  a  quorum  was  now  a  majority,  it  was 
different.^ 

The  subject  was  considered  by  the  Committee  on  Style,** 
and  reported  as  found  in  the  Constitution.'* 

1*  Journal,  103,  106. 

IB  Journal,  107. 

!•  Journal,  107. 

^v  Journal,  161. 

i«  Journal,  373. 

19  Journal,  453. 

«o  Journal,  535. 

"Journal,  702. 

ss  An  eminent  writer  on  the  Constitution  has  said  that  the  adoption 
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Mr.  Randolph's  plan  of  a  Constitution  did  not  provide 
the  vote  required  to  pass  a  bill  over  the  "dissent''  of 
the  Council." 

Mr.  Pinckney's  plan  used  the  expression,  if  '^  two- 
thirds  of  the  members  present."'^ 

Mr.  Gerry's  motion  to  give  the  Executive  the  revisionafy 
control  of  the  laws,  contained  the  language,  "unless 
overruled  by  two-thirds  of  each  Branch,"**  an&  the  report 
of  the  Committee  of  the  Whole  used  the  expression, 
"two-thirds  of  each  Branch  of  the  National  Legisla- 
ture."" 

The  report  of  the  Committee  of  Detail  read,  "two- 
thirds  of  that  House.  "^^  This  was  the  first  time  this 
expression  was  used.  It  was  adopted  by  the  Committee 
on  Style,  and  appears  in  the  report  of  that  Committee,^* 
and  from  there  it  was  transferred  to  the  Constitution. 
There  was  no  uniformity  of  expression  on  this  subject 
until  after  the  report  of  the  Committee  of  Detail,  and 
then  the  language  of  that  Committee  was  continued,  and 
finally  inserted  in  the  Constitution. 

Mr.  Williamson  moved  to  substitute  "three-fourths" 
for  "two-thirds"  as  necessary  to  overrule  the  President's 
dissent.  He  was  opposed  to  admitting  Judges  to  the 
business  of  legislation.  This  motion  passed  by  the  vote 
of  six  to  four." 

Subsequently  the  Committee  on  Style  restored  the  two- 
thirds  provision.*^  Ten  days  instead  of  seven  as  was 
reported  by  the  Committee  of  Detail  was  then  inserted, 
as  the  time  allowed  (Sundays  excepted)  to  the  President 
for  returning  bills   with  his  objections,  only  the  States 

of  the  quorum  clause  changed  the  meaning  of  the  expression,  "two-thirds 
of  that  House."  See  extended  note  in  Curtis  on  Constitution,  vol  2, 
207.  This  opinion  would  seem  to  be  justified.  If  no  quorum  was  deter- 
mined  by  the  Constitution  'two-thirds  of  that  House"  would  be  a  very 
indefinite  expression. 

»  Journal,  62. 

24  Journal,  67. 

IS  Journal,  107. 

>•  Journal,  161. 

27  Journal,  453. 

S8  Journal,  704. 

89  Journal,  536. 
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of  New  Hampshire  and  Massachusetts  voting  against 
it.»« 

The  principal  purpose  in  conferring  this  power  upon 
the  President  was  to  enable  him  to  prevent  hasty  and 
inconsiderate  legislation  from  becoming  a  law,  and  to 
protect  his  department  against  the  encroachments  of 
Congress.'^  The  Convention  was  doubtless  influenced 
to  confer  this  power  upon  the  President  as  the  result  of 
the  experience  of  the  States  succeeding  the  period  of 
the  Bevolution. 

Such  is  the  history  of  the  Veto  Clause  of  the  Consti- 
tution which  Mr.  Calhoun  said  was  the  **  Deity  of  our 
political  system."  The  word  **veto"  does  not  occur  in  the 
Constitution.  The  diflference  in  opinion  in  the  Convention 
was  not  on  the  question  of  vesting  the  veto  power  in  the 
President,  but  whether  it  should  be  absolute  in  him,  or  in 
him  in  connection  with  one  of  the  co-ordinate  branches  of 
the  government.    It  was  determined,  after  much  discussion, 

«o  Journal,  637. 

81  Mr.  Madison  said,  "As  a  shield  to  the  Executive  department  against 
legislative  encroachments,  and  a  general  barrier  to  the  Constitution 
against  them,  the  veto  power  was  doubtless  expected  to  be  a  valuable 
provision.  But  a  primary  objection  of  the  prerogative  most  assuredly 
was  that  of  a  check  to  the  instability  in  legislation,  which  had  been 
found  the  besetting  infirmity  of  popular  governments,  and  been  suffi- 
ciently exemplified  among  ourselves  in  the  legislatures  of  the  States." 
Madison's  writings,  vol.  4j  360. 

Mr.  Hamilton  in  discussing  the  nature  of  the  veto  power,  remarked, 
"the  primary  inducement  to  conferring  the  power  in  question  upon  the 
Executive  is  to  enable  him  to  defend  himself.  The  secondary  is  to 
increase  the  chances  in  favor  of  the  community  against  the  passing  of 
bad  laws  through  haste,  inadvertence  or  design."     Federalist  No.  73. 

Mr.  JelTerson  wrote,  "It  is  chiefly  for  cases  when  the  Legislature 
is  clearly  misled  by  error,  ambition,  or  interest,  that  the  Constitution 
has  placed  a  check  in  the  negative  of  the  President."  Ford's  Jefferson, 
vol.  6,  289. 

At  another  time  Jefferson  wrote,  "The  negative  of  the  President  is 
the  shield  provided  by  the  Constitution  to  protect  against  the  invasion 
by  the  legislature,  1st,  the  rights  of  the  Executive,  2d,  of  the  Judiciary, 
3d,  of  the  States  and  State  Legislatures."    Ford's  Jefferson,  vol.  5,  287. 

Mr.  Calhoun  said,  "One  of  the  leading  motives  for  vesting  the  Presi- 
dent with  this  high  power,  was  undoubtedly  to  give  him  the  means  of 
protecting  the  portion  of  the  powers  allotted  to  him  by  the  Constitution, 
against  the  encroachment  of  Congress.  To  make  a  division  of  power 
effectual,  a  veto  in  one  form  or  another  is  indispensable."  Calhoun's 
works,  vol.  4,  85. 
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to  vest  the  power  exclusively  in  the  President,  reserving 
to  Congress  the  power  of  passing  a  bill,  which  had  been 
disapproved  by  the  President  by  a  two-thirds  vote  in 
each  House.'^ 

Presenting  a  Bill  to  the  President.— A  bill,  after  passing 
each  House,  is  presented  to  the  President,  for  his  approval. 

The  Constitution  of  New  Hampshire  contained  a  provi- 
sion concerning  the  veto  power  of  the  Oovemor,  similar 
to  that  contained  in  the  Constitution  of  the  United  States 
on  the  same  subject.  The  Supreme  Court  of  that  State 
has  held,  ''If  a  bill  is  presented  at  the  usual  business 
office  of  the  Governor  by  an  officer  of  one  of  the  Houses, 
and  the  attention  of  the  Governor,  or  his  Secretary, 
or  other  person  in  charge  of  the  room  is  called  to  the 
fact,  this  would  be  a  good  and  sufficient  presentation, 
though  the  Governor  may  not  have  known  of  it  on  the 
day  it  was  presented.''" 

ss  When  this  provision  was  before  the  Pennsylyania  Convention, 
called  to  consider  the  Constitution,  Mr.  Wilson  in  defending  it  spoke 
as  follows:  "It  is  true  that  the  King  of  Great  Britain  who  has  an 
absolute  negative  over  the  laws  proposed  by  Parliament,  has  never 
exercised  it,  at  least  for  many  years.  The  reason  why  he  did  not 
exercise  it  was  that,  during  all  that  time  the  King  possessed  a  negative 
before  the  bill  had  passed  through  the  two  houses— a  much  stronger 
power  than  a  negative  after  debate.  I  believe  since  the  revolution,  at 
the  time  of  William  III,  it  was  never  known  that  a  bill  disagreeable 
to  the  Crown  passed  both  houses.  At  one  time,  in  the  reign  of  Queen 
Anne,  when  there  appeared  some  danger  of  this  being  effected,  it  is  well 
known  that  she  created  twelve  peers,  and  by  that  means  effectually  de- 
feated it.  Again:  there  was  some  risk,  of  late  years,  in  the  present 
reign,  with  regard  to  Mr.  Fox's  East  India  Bill,  as  it  is  usually  called, 
that  passed  through  the  House  of  Commons;  but  the  King  had  interest 
enough  in  the  House  of  Peers  to  have  it  thrown  out;  thus  it  never 
came  up  for  the  royal  assent.  But  that  is  no  reason  why  this  negative 
should  not  be  exercised  here,  and  exercised  with  great  advantage.  Simi> 
lar  powers  are  known  in  more  than  one  of  the  States.  The  Governors 
of  Massachusetts  and  New  York  have  a  power  similar  to  this,  and  it 
has  been  exercised  frequently  to  good  effect.    .     .    . 

"If  the  President  approve  the  bill,  when  it  is  sent,  he  shall  sign  it,, 
but  if  not,  he  shall  return  it;  but  no  bill  passes  in  consequence  of 
having  his  assent;  therefore,  he  possesses  no  legislative  authority. 

"The  effect  of  this  power,  upon  this  subject,  is  merely  this:  if  he 
disapproves  a  bill,  two-thirds  of  the  legislature  become  necessary  to 
pass  it  into  a  law,  instead  of  a  bare  majority.  And  when  two-thirds 
are  in  favor  of  the  bill,  it  becomes  a  law,  not  by  his,  but  by  authority 
of  the  two  houses  of  the  legislature."  Elliot's  Debates,  Vol.  2, 
472,  473. 

88  Opinion  of  Justices,  45  New  Hampshire,  610. 


PBESENTINO  A  BILL  TO  THE  PBSSIDENT.  363 

When  a  Governor  signs  a  bill  with  the  purpose  of  ap- 
proving it  according  to  the  Constitution,  it  becomes  a  law, 
and  neither  he  nor  his  successor  can  revoke  his  approval, 
although  the  bill  remains  in  his  office  until  the  constitu- 
tional period  for  acting  on  it  expires. 

An  acting  Governor  of  a  State  signed  a  bill  and 
directed  that  it  be  taken  to  the  office  of  the  Secretary  of 
State,  where  the  Statute  required  that  bills  should  be 
deposited  after  having  been  signed  by  the  Governor, 
but  this  was  not  done.  On  the  following  day  the 
legislature  adjourned  sine  die,  and  the  President  of  the 
senate  became  acting  Governor.  Upon  going  to  the 
Governor's  office  he  saw  the  bill  which  his  predecessor 
had  signed  and  thereupon  rescinded  the  action  of  his 
predecessor  and  wrote  his  veto  on  the  bill.  This  action  was 
taken  within  the  time  which  the  Constitution  allowed  the 
Governor  to  approve  a  bill.  The  majority  of  the  Supreme 
Court  of  the  State  held  the  action  of  the  first  acting  Gov- 
ernor was  final,  and. the  action  of  the  second  acting  Gov- 
ernor unwarranted." 

If,  after  a  bill  has  been  presented  to  and  examined  by 
the  President,  he  approves  it,  he  is  required  by  the  Consti- 
tution to  sign  it,  but  signing  the  bill  is  the  only  duty 
which  the  Constitution  requires  of  him,  and  upon  doing 
that  the  bill  becomes  a  law.  He  is  neither  required  to 
write  his  approval  on  the  bill  nor  to  date  it,  although  it 
is  customary  for  the  President  to  do  both.** 

When  the  Governor  of  a  State,  on  receiving  a  bill  from 
the  Senate  or  House,  stated  his  objections  to  it  in  writing 
and  gave  it  to  his  private  Secretary  to  return  it  to  the 
House  where  it  originated  and  then  temporarily  left  the 
city,  and  the  Secretary  returned  the  bill  within  the  time 
allowed  and  while  the  Lieutenant  Governor,  who  was 
acting  Governor,  did  not  countermand  the  Governor's 
action,  such  bill  does  not  have  the  force  of  a  law  without 
further  action  of  the  legislature." 

The  Statute  of  Ohio  provides,  *'The  Governor  shall 
cause  to  be  kept  in  his  office  a  general  record  in  which 
shall  be  entered  a  brief  abstract  of  the  official  proceedings 

«4  PoweU  V.  Hays,  83  Ark.,  448,  467. 
88  Gardner  v.  Collector,  6  Wallace,  606. 
86  Opinion  of  Justices,  136  Mass.,  194. 
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of  each  day."  And  the  Constitution  of  the  State  pro- 
vides, ''If  any  Bill  passed  by  both  Houses  of  the  Gen- 
eral Assembly,  and  presented  to  the  Governor,  is  not 
signed  and  is  not  returned  to  the  House  wherein  it 
originated  and  within  ten  days  after  being  so  presented, 
exclusive  of  Sunday  and  the  day  said  bill  was  presented, 
said  bill  shall  be  a  law  as  in  like  manner  as  if  signed." 
The  Supreme  Court  in  the  case  of  Wrede  v.  Richardson,'^ 
held,  that  en  entry  made  in  the  record  which  the  Governor 
was  required  to  keep  in  pursuance  of  the  aforesaid 
statute,  by  a  subordinate  in  the  Governor's  office^  whose 
duty  it  was  to  keep  such  record,  was  competent  to  show 
that  a  bill  had  been  presented  to  the  Governor  within 
the  terms  of  the  Constitution.  Chief  Justice  Shauck, 
in  his  opinion  said:  ''It  may,  however,  be  useful  to  add 
that  the  foregoing  observations  are  intended  to  be  re- 
stricted to  the  requirements  of  the  present  case.  We 
do  not  consider  whether  in  the  absence  of  the  records 
in  the  office  of  the  Governor,  the  fact  of  presentation 
to  the  Governor  should  not  be  regarded  as  established 
by  the  legislative  journals  and  the  records  of  the  Secre- 
tary of  State,  showing  the  presentation  to  the  Governor, 
and  the  receipt  from  him  by  the  secretary." 

"To  approve  a  bill  is  to  favor  it,  to  agree  with  its 
contents,  and  precedes  the  signing."**  The  signing  of  a 
bill  is  the  evidence  of  its  approval.  If  the  President  does 
not  approve  a  bill  he  must  return  it  to  that  branch 
of  Congress  in  which  it  originated,  together  with  his  ob- 
jections to  it. 

It  is  believed  that  the  question  as  to  when  a  bill  is 
returned  within  the  meaning  of  this  clause,  has.  never 
been  determined  by  any  Federal  Court,  but  some  of  the 
State  Courts  have  passed  upon  similar  provisions  in  their 
Constitutions,  and  have  held,  that  to  return  a  bill  means 
that  the  Governor  must  take  such  action  towards  it  as 
terminates  the  time  of  his  deliberations  concerning  it, 
80  that  it  is  placed  beyond  his  possession,  and  given  into 
the  possession  of  the  body  to  which  it  is  returned." 

"  77  O.  S.,  210,  213. 
s>  People  V.  McCulIough,  210  IHb.,  488. 

*•  'It  IB  obyiouB,"  wrote  MadiBon  to  Henry  Qay  in  1833,  ''that  the 
Conatitution  meant  to  allow  the  Preaident  an  adequate  time  to  con- 
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If  that  body  has  adjourned  from  day  to  day  at  the 
time  the  bill  reaches  it,  and  the  messenger  carries  it  back 
to  the  Governor,  this  does  not  constitute  such  a  return  of 
the  bill  by  the  Governor  as  the  Constitution  contemplates. 
The  messenger  could  deliver  it  to  an  officer  of  the 
House,  who  should  deliver  it  at  the  earliest  possible 
moment  to  the  House,  and  if  this  be  done  within  the 
time  in  which  the  bill  can  be  returned  to  that  body,  it 
will  be  a  good  return  of  the  bill,  but  this  would  not  be  so 
if  the  House  had  finally  adjourned,  for,  in  that  case, 
there  would  be  no  officer  of  the  House  with  whom  it  could 
be  left,  and  as  the  existence  of  the  House  had  been 
terminated  by  the  final  adjournment,  it  could  not  be  in 
session  until  the  new  term  of  Congress.^^ 

In  order  to  enable  the  President  to  return  a  bill  the 
House  should  be  in  session,  and  if  by  their  own  act  they 
see  fit  to  adjourn  and  deprive  him  of  the  opportunity 
to  return  the  biU,  with  his  objections,  and  are  not  present 
themselves  to  receive  and  record  these  objections,  and 
to  act  thereon,  the  bill  can  not  become  a  law  unless 
ten  days  shall  have  expired  during  which  the  President 
will  have  had  the  opportunity  thus  to  return  it.  There 
is  no  suggestion  that  he  may  return  it  to  the  speaker 
or  clerk,  or  any  officer  of  the  House;  but  the  return 
must  be  made  to  the  House  as  an  organized  body.^^ 

After  the  bill  is  returned  the  President's  objections  to 
it  are  entered  on  the  Journal  of  the  House  to  which  it 
is  returned  which  then  proceeds  to  reconsider  the  bill. 
The   requirement   that  the   President  shall   state   his   ob- 

sider  the  bills,  etc.,  presented  to  him,  and  to  make  his  objections  to 
them;  and,  on  the  other  hand,  that  Congress  should  have  time  to  con- 
sider and  overrule  the  objections.  A  disregard  on  either  side  of  what 
it  owes  to  the  other  must  be  an  abuse  for  which  it  would  be  responsible 
under  the  forms  of  the  Constitution.  An  abuse  on  the  part  of  the 
President,  with  a  view  sufficiently  manifest,  in  a  case  of  sufficient 
magnitude  to  deprive  Congress  of  the  opportunity  of  overruling  ob- 
jections to  their  bills,  might  doubtless  be  a  ground  for  impeachment. 
But  nothing  short  of  the  signature  of  the  President,  or  a  lapse  of  ten 
days  without  a  return  of  his  objections,  or  an  overruling  of  the  ob- 
jections by  two-thirds  of  each  House  of  Congress,  can  give  legal  valid- 
ity to  a  bill."    Madison's  Writings,  vol.  4,  299,  300. 

40Harpending  v.  Haight,  39  Cal.,  199.  45  N.  H.,  610,  opinion  of 
Justices.    People  v.  Lanphier  et  al..  19  Ills.,  283. 

«i20  Op.  A.  G.,  606. 
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jections  to  a  bill  is  important,  and  can  not  be  dispensed 
with.  The  members  of  the  two  Houses  are  entitled  to 
know  his  objections.  The  provision  is  for  their  benefit,  and 
the  President  would  not  be  justified  in  withholding  from 
them  his  reasons  for  disapproving  a  bill,  besides  if  he  did 
not  state  them  to  Congress  his  objections  to  a  bill  could  not 
be  spread  upon  the  Journal  as  the  Constitution  requires. 

In  considering  a  similar  provision  in  the  Constitution  of 
California,  the  Supreme  Court  of  that  State,  in  Harpending 
V.  Haight,*^  said  concerning  the  return,  **The  Executive's 
objections  to  the  passage  of  the  bill  must  be  stated."  In 
Wolfe  V.  McCaull,  it  was  held  that  a  return  by  the  Governor, 
'*I  hereby  return  Senate  Bill  No.  23,  entitled  'An  act  to 
incorporate  the  Virginia  and  Carolina  Railroad  Com- 
pany,' "  was  not  a  sufficient  return  under  a  constitutional 
provision  similar  to  the  one  in  the  Federal  Constitution. 
It  was  also  held  that  the  €k)vemor  can  not  return  a 
bill  except  with  his  veto  and  his  objections.^' 

If  two-thirds  of  such  House  vote  to  pass  the  bill,  it  is 
then  sent  with  the  President's  objections  to  the  other 
House,  and  if  two-thirds  of  that  House  vote  for  it,  it  thai 
becomes  a  law  notwithstanding  the  veto.  In  the  earlier  his- 
tory of  the  Government  the  expression,  **  Two-thirds  of  that 
House,"  se^ms  to  have  been  construed  to  mean  two-thirds 
of  the  members  of  each  branch  of  Congress.  Mr.  Justice 
Story  referred  to  the  provision  as,  two-thirds  of  both 
Houses.^^  Mr.  Webster  stated  in  1846,  the  veto  is  valid, 
unless  two-thirds  of  both  Houses  concur  in  the  measure.^" 
Mr.  Calhoun  said,  *'It  requires  two-thirds  of  each  House 
to  overrule  the  veto."*'  This  construction  of  the  pro- 
vision prevailed  until  1856,  when  the  Senate  passed  a 
resolution  that  the  expression,  ''two-thirds  of  that  House" 
meant  two-thirds  of  a  quorum,  and  this  has  been  the  rule 
which  that  body  has  since  followed  ;*^  but  this  construction 
may  be  regarded  as  only  a  construction  by  a  parliamentary 
body,  for  where  the  question  has  been  presented  to  the 

41  39  Cal.,  190. 
"76  Va.,  885. 

44  Story  on  the  Constitution,  sec.  888. 
4»  Webster's  Works,  Vol.  2,  137. 
4«  Calhoun's  Speeches,  vol.  4,  85. 

4T  Andrews  Manual  of  the  Constitution,  76.  Mason's  Veto.  Power, 
119. 
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Courts,  a  different  view  has  been  taken,  though  it  has 
never  been  construed  by  any  federal  judicial  tribunal. 

The  Constitution  of  Minnesota  provided  that  the  Legisla- 
ture of  that  State  could  establish  certain  Courts  '^by  a 
two-thirds  vote;"  it  did  not  say  by  a  two-thirds  vote 
of  the  members  elected,  or,  by  two-thirds  of  the  mem- 
bers present,  but  only  by  a  two-thirds  vote.  The  Supreme 
Court  in  State  v.  Gould,  said,  **the  question  turns  on  what 
is  a  two-thirds  vote,*'  and  held  that  a  two-thirds  vote  can 
not  be  a  mere  two-thirds  of  a  quorum,  i.  e.,  of  a  majority. 
Any  such  construction  would  lead  to  absurd  consequences, 
and  among  others,  to  the  result  that  a  bill  could  be 
passed  after  a  veto,  by  a  vote  less  than  is  required  to  pass 
it  before  a  veto.  **  There  is  no  middle  ground — ^no  stopping 
place — ^between  these  two  constructions.  There  is  no  au- 
thority whatever  for  sajring  that  by  a  two-thirds  vote,  is 
meant  two-thirds  of  the  members  present,  provided  such 
two-thirds  is  a  majority  of  all  the  members  of  the  branch. 
.  .  .  The  Constitution,  recognizes  two  votes  only, — ^a 
majority  vote  and  a  two-thirds  vote — ^the  latter  greater 
than  the  former;  and  as  the  former  is  a  vote  in  each  house 
of  a  majority  of  all  the  members  thereof,  so,  by  a  natural, 
and  as  it  seems  to  us,  an  inevitable  construction,  the  latter 
is  a  vote  in  each  house  of  two-thirds  of  all  the  members 
thereof."" 

The  Supreme  Court  of  Wyoming,  in  Brown  v.  Nash,** 
held  that  **  under  the  Constitutional  provision  *  two-thirds 
of  the  members  of  each  House  (without  specifying  whether 
it  is  two-thirds  of  the  members  elected,  or  two-thirds  of 
the  members  present)  must  vote  for  a  bill  before  it  can 
be  passed  over  the  Governor's  veto,'  meant  the  votes  of 
two-thirds  of  the  members  actually  present  were  necessary, 
and  that  two-thirds  of  the  members  voting  are  not  suffi- 
cient when  other  members  of  the  body  are  present." 

The  result  under  the  Senate's  construction  of  the  pro- 
vision is — as  was  held  in  the  Minnesota  case — ^that  the 
bill  might  be  passed  over  the  objection  of  the  President 
by  a  much  smaller  vote  than  that  by  which  it  was  origi- 
nally passed.  The  voting  is  done  by  calling  the  names 
of  the  members  of  each  House,  who  must  answer  with 

46  31st  Minn.,  190,  192. 
*•  let  Wyo.,  85,  94,  96. 
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''yea''  or  ''nay/'  as  his  name  is  called.  The  name  of 
each  member  and  how  he  voted,  is  entered  upon  the 
Journal  of  each  House  respectively.  The  object  of  this 
provision  is  to  make  a  public  record  which  will  disclose 
how  each  member  voted  on  any  particular  veto  measure, 
and,  which  is  at  any  time,  open  to  inspection. 

The  ten  da3nsi  allowed  the  President  (Sunda3nsi  excepted), 
in  which  to  sign  a  bill,  are  not  limited  to  the  days  diu'ing 
which  Congress  is  engaged  in  doing  business,  and  he  may 
sign  a  bill  while  Congress  is  in  recess,  if  it  is  done  within 
the  ten  days.  If  the  President  does  not  return  a  bill  to  that 
House  in  which  it  originated,  within  ten  days  after  he  shall 
have  received  it  (Sunda3nsi  not  being  counted),  it  shall 
become  a  law  as  though  he  had  signed  it,  unless  by 
adjourning.  Congress  prevents  its  return.  In  that  case 
it   does  not  become  a  law. 

The  Constitution  of  New  York  contains  a  provision 
on  this  subject,  similar  to  that  of  the  Federal  Consti- 
tution. The  Assembly  of  New  York  passed  a  bill  April 
5,  1855;  on  April  13,  the  Senate  also  passed  it.  The 
Legislature  adjourned  April  14,  and  did  not  meet  again 
in  that  year.  The  bill  was  signed  by  the  (Governor  on 
April  17.  In  People  v.  Bowen,**  the  Court  of  Appeals 
held  on  the  above  facts,  that  there  was  nothing  in  the 
language  of  the  Constitution  prohibiting  the  Governor  from 
signing  a  bill  after  the  adjournment  of  the  Legislature, 
p.  523. 

The  Constitution  of  New  Hampshire  provided,  "If  any 
bill  should  not  be  returned  within  the  five  days,  etc.,  unless 
the  Legislature  by  their  adjournment  prevent  its  return, 
in  which  case  it  shall  not  be  a  law."  The  Qovemor  re- 
turned a  bill  on  the  fifth  day,  but  the  Legislature  had 
adjourned,  though  not  finally.  The  Court  held  that  the 
adjournment  contemplated  by  the  Constitution  meant 
a  final  adjournment  at  the  close  of  the  session  of  the 
Legislature,  and  not  an  adjournment,  or  recess,  from  time 
to  time,  during  the  session." 

It  was  said  by  the  Court  of  Claims,  (Richardson,  C.  J., 
dissenting),  "That  an  act  having  been  recognized  and 
administered  by  the  legislative  and  judicial  departments 

M  2l8t  New  York,  617. 

01  46th  New  Hampshire,  610,  opinions  of  the  Justices. 
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of  the  govemment  and  by  the  Supreme  Court,  al- 
though it  was  not  approved  by  the  President  until  after 
the  expiration  of  the  term  of  Congress  by  which  it  was 
passed,  it  must  be  held  that  the  constitutional  question 
involved  is  not  an  open  one  in  an  inferior  Court."  The 
same  Court,  in  an  earlier  case,  declined  to  pass  upon 
the  question  when  it  was  more  squarely  presented  in 
Hodges  V.  United  States,"  on  the  following  facts:  On 
March  2,  1863,  the  Senate  passed  a  bill,  and  the  House 
passed  it  on  the  following  day,  and  on  the  next  day 
that  term  of  Congress  expired;  the  President  approved 
the  bill  on  the  12th  of  March  following,  eight  days  after 
the  final  adjournment  of  Congress,  although  it  was  not 
approved  until  after  Congress  had  expired,  and  the 
validity  of  the  statute  was  not  questioned  by  any  oflS- 
cer  or  department  of  the  Qovemment,  but,  on  the  con- 
trary was  recognized  as  valid,  and  public  business  trans- 
acted under  it.  Chief  Justice  Richardson  said,  ''We 
recite  these  facts  for  their  historical  interest,  without 
expressing  any  opinion  as  to  the  effect  of  the  approval 
of  the  bill  by  the  President,  after  the  Congress,  which 
passed  it,  had  adjourned  or  expired."" 

In  La  Abra  Silver  Mining  Company  v.  United  States,*' 
this  language  was  used  by  Mr.  Justice  Harlan:  "As  the 
Constitution,  while  authorizing  the  President  to  perform 
certain  functions  of  a  limited  number  that  are  legislative 
in  their  general  nature  does  not  restrict  the  exercise  of 
those  functions  to  the  particular  days  on  which  the 
two  Houses  of  Congress  are  actually  sitting  in  the 
transaction  of  public  business,  the  court  can  not 
impose  such  a  restriction  upon  the  Executive.  It  is  made 
his  duty  by  the  Constitution  to  examine  and  act  upon 
every  bill  passed  by  Congress.  The  time  within  which 
he  must  approve  or  disapprove  a  bill  is  prescribed.  If 
he  approve  a  bill,  it  is  made  his  duty  to  sign  it.  The 
Constitution  is  silent  as  to  the  time  of  his  signing,  except 

»a  U.  S.  V.  Weil,  29th  CJourt  of  Claima,  623. 

SB  18th  Court  of  Claims,  700-703. 

04  This  is  said  to  have  been  the  only  act  passed  by  Congress  from 
the  beginning  of  the  govemment,  which  was  signed  by  the  President 
after  the  expiration  of  the  Congress  which  had  passed  it. 
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that  his  approval  of  a  bill  duly  presented  to  him — ^if 
the  bill  is  to  become  a  law  merely  by  virtue  of  such 
approval — ^must  be  manifested  by  his  signature  within 
ten  days,  Sundays  excepted,  after  the  bill  has  been 
presented  to  him.  It  necessarily  results  that  a  bill  when 
so  signed  becomes  from  that  moment  a  law.  But  in  order 
that  his  refusal  or  failure  to  act  may  not  defeat  the  will 
of  the  people,  as  expressed  by  Congress,  if  a  bill  be 
not  approved  and  be  not  returned  to  the  House  in  which 
it  originated  within  that  time,  it  becomes  a  law  in  like 
manner  as  if  it  had  been  signed  by  him.  We  perceive 
nothing  in  these  constitutional  provisions  making  the 
approval  of  a  bill  by  the  President  a  nullity  if  such 
approval  occurs  while  the  two  Houses  of  Congress  are 
in  recess  for  a  named  time.  After  a  bill  has  been  pre- 
sented to  the  President,  no  further  action  is  required  by 
Congress  in  respect  of  that  bill  unless  it  be  disapproved 
by  him  and  within  the  time  prescribed  by  the  Constitu- 
tion be  returned  for  reconsideration.  It  has  properly 
been  the  practice  of  the  President  to  inform  Congress 
by  message  of  his  approval  of  bills,  so  that  the  fact 
may  be  recorded.  But  the  essential  thing  to  be  done 
in  order  that  a  bill  may  become  a  law  by  the  approval 
of  the  President  is  that  it  be  signed  within  the  pre- 
scribed time  after  being  presented  to  him.  That  being 
done,  and  as  soon  as  done,  whether  Congress  is  informed 
or  not  by  message  from  the  President  of  the  fact  of 
his  approval  of  it,  the  bill  becomes  a  law,  and  is  delivered 
to  the  Secretary  of  State,  as  required  by  law." 

It  was  held  in  Seven  Hickory  v.  Ellery,'*  that  a  Gov- 
ernor of  a  State  could  sign  a  bill,  iinder  a  constitutional 
provision  similar  to  that  in  the  Federal  Constitution,  with- 
in ten  days  after  it  was  presented  him,  though  at 
the  time  he  signed  it  the  legislature  had  adjourned 
dne  die. 

Attomey-Qeneral  Miller  held  that  "The  dispersion  of  the 
two  Houses  of  Congress  for  a  definite  period  in  pursuance 
of  a  joint  resolution,  is  an  adjournment  within  the  mean- 
ing of  subdivision  2,  section  7,  of  article  1  of  the 
Constitution.  If  a  different  rule  were  to  be  applied  to 
an  adjournment  of  ten  days  it  might  be  applied  to  an  ad- 

«•  103  U.  S.,  42S. 
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joTimment  for  as  many  months.  Suppose  Congress,  hav- 
ing met  on  the  1st  of  December,  were,  on  the  1st  of 
February,  to  adjourn  until  the  1st  of  October,  what  would 
become  of  a  bill  presented  to  the  President  and  not  ap- 
proved within  ten  days?  It  could  hardly  remain  in  a 
state  of  suspended  animation  until  Congress  should  re- 
convene. The  President  could  not  veto  it  in  the  manner 
provided  by  the  Constitution;  and,  this  being  so,  it  would 
appear  to  follow,  that  if  not  signed  it  must  fail  to  become 
a  law.  However,  if  it  has  been  the  practice  of  the 
President  to  return  bills  with  his  objections  after  the 
lapse  of  ten  days,  not  being  able  to  return  the  same 
within  that  time  by  reason  of  the  temporary  adjourn- 
ment, that  practice  might  be  held  controlling."" 

Is  a  Veto  a  Legislative  or  boi  Executive  Act?— Whether 
the  exercise  of  the  veto  power  is  a  legislative  or  an  ex* 
ecutive  act,  has  been,  and  perhaps  always  will  be,  open 
to  discussion,  as  the  most  able  writers  do  not  agree 
concerning  it.  Yon  Holst^*  says  that  it  is  not  a  legis- 
lative act,  ''because  the  Constitution  confers  all  legislative 
power  on  Congress"  There  seems  to  be  much  force  in 
this  position.  If  all  legislative  power  is  conferred  on 
ike  Senate  and  the  House,  it  is  difficult  to  see  how  the 
act  of  the  President  when  he  returns  a  bill  unsigned  to 
one  of  the  Houses,  can  be  held  to  be  an  act  of  legislation. 
It  does  not  follow  because  his  act  affects  legislation,  that 
it  is  therefore  an  act  of  legislation,  or  a  legislative  act. 
A  legislative  act,  strictly  speaking,  is  an  act  passed  by 
the  legislative  branch  of  the  government.  The  Presi- 
dent can  not  exercise  the  power  of  a  member  of  either 
House  of  Congress.  He  can  not  vote  for  or  against  any 
bill  in  either  branch  of  that  body.  He  can  return  to 
the  proper  House  a  bill  which  he  did  not  approve,  and 
as  a  consequence  it  must  be  again  passed  by  Congress  by 
the  requisite  vote,  to  become  a  law.  But  this  is  a  dis- 
tinct power  vested  by  the  Constitution  in  the  President, 
and  when  exercised  by  him,  influences  legislation,  but  it 
ean  no  more  be  called  a  legislative  power  than  an  execu- 
tive power.  It  is  the  exercise  of  an  executive  power 
which  has  an  effect  on  legislation.     It  was  said  in  La 

»7  20  Op.  A.  G.,  607. 
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Abra  Mining  Company  v.  United  States,**  ''undoubtedly 
the  President  when  approving  bills  may  be  said  to  par- 
ticipate in  the  enactment  of  laws,  which  the  Constitution 
requires  him  to  execute."  Signing  a  bill  is  held  in 
Pennsylvania  to  be  a  legislative  act,**  but  in  West  Vir- 
ginia it  is  held  otherwise.*^ 

For  what  reason  diould  a  Bill  be  vetoed?— There  has 
been  a  great  change  in  the  attitude  of  the  Presidents 
towards  the  power  conferred  on  them  by  this  section. 
An  instructive  writer  on  this  subject  has  said,  ''The  veto 
power  has  not  followed  the  course  marked  out  for  it 
by  the  Federal  Convention,  but  has  worked  out  for  itself 
a  path  different  both  in  direction  and  extent  from  that 
prophesied."** 

The  history  of  this  subject  in  the  Convention  shows 
that  in  conferring  this  power  on  the  President,  the  mem- 
bers sought  to  accomplish  two  purposes;  one  was  to  limit 
the  liberty  which  the  legislative  branch  of  the  Govern- 
ment might  take  with  the  Executive  branch  in  passing 
laws,  and  the  other  was  to  confer  upon  the  Executive 
the  right  to  restrain  Congress  from  enacting  iinconsti- 
tutional  or  hasty  legislation. 

The  early  Presidents  seldom  exercised  the  power  which 
this  section  gave  them,  except  upon  what  they  con- 
sidered purely  constitutional  grounds,  and  it  is  probably 
for  this  reason  that  no  bill  was  passed  over  the  Presi- 
dent's veto,  as  Judge  Story  said,  during  the  first  forty 
years  of  the  Government. 

Washington's  first  veto  was  strictly  along  constitu- 
tional lines,  of  which  Jefferson  has  left  the  following 
interesting  account,  which  is  given  in  full  that  it  may 
be  seen  how  Washington  regarded  the  subject,  and 
how  great  has  been  the  departure  from  his  example.** 

"April  6,  1792,  the  Piresident  called  on  me  before 
breakfast,  and  first  introduced  some  other  matter,  then 
fell  on  the  representation  bill,  which  he  had  now  in  his 
possession  for  the  tenth  day.  I  had  before  given  him 
my  opinion  in  writing,  that  the  method  of  apportion- 
ment was  contrary  to  the  Constitution.    He  agreed  that 

w  176  U.  S.,  463. 
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it  was  contrary  to  the  common  understanding  of  that 
instrument,  and  to  what  was  understood  at  the  time  by 
the  makers  of  it;  that  yet  it  would  bear  the  construc- 
tion which  the  bill  put,  and  he  observed  that  the  vote 
for  and  against  the  bill  was  perfectly  geographical,  a 
northern  against  a  southern  vote,  and  he  feared  he 
should  be  thought  to  be  taking  side  with  a  southern 
party.  I  admitted  the  motive  of  delicacy,  but  that  it 
should  not  induce  him  to  do  wrong,  urged  the  dangers 
to  which  the  scramble  for  the  fractionary  members  would 
always  lead.  He  here  expressed  his  fear  that  there 
would,  ere  long,  be  a  separation  of  the  Union;  that  the 
public  mind  seemed  dissatisfied  and  tending  to  this.  He 
went  home,  sent  for  Randolph,  the  Attorney  General, 
desired  him  to  get  Mr.  Madison  immediately  and  come  to 
me,  and  if  we  three  concurred  in  opinion  that  he  should 
negative  the  bill,  he  desired  to  hear  nothing  more  about 
it,  but  that  we  would  draw  the  instrument  for  him  to 
sign.  They  came.  Our  minds  had  been  before  made  up. 
We  drew  the  instrument.  Randolph  carried  it  to  him, 
and  told  him  we  all  concurred  in  it.  He  walked  with 
him  to  the  door,  and  as  if  he  still  wished  to  get  off,  he 
said,  'and  you  say  you  approve  of  this  yourself.'  'Yes, 
sir,'  says  Randolph,  *I  do  upon  my  honor.'  He  sent  it 
to  the  House  of  Representatives  instantly.  A  few  of  the 
hottest  friends  of  the  bill  expressed  passion,  but  the  ma- 
jority were  satisfied,  and  both  in  and  out  of  doors  it  gave 
pleasure  to  have  at  length,  an  instance  of  the  negative 
being  exercised." 

Jefferson,  during  the  eight  years  he  was  President, 
never  exercised  the  veto  power,  and  therefore  we  can  not 
judge  from  his  public  documents  for  what  reasons  he 
would  have  exercised  it,  had  he  done  so,  but  he  wrote 
on  the  subject  as  follows:  "Unless  the  President's  mind 
on  a  view  of  everything  which  is  urged  for  and  against 
a  bill  is  tolerably  clear  that  it  is  unauthorized  by  the  Con- 
stitution, if  the  pro  and  con  hang  so  even  as  to  balance  his 
judgment,  a  just  respect  for  the  wisdom  of  the  Legislature 
would  naturally  decide  a  balance  in  favor  of  their  opinion. 
It  is  chiefly  for  cases  where  they  are  clearly  misled  by 
error,  ambition  or  interest  that  the  Constitution  has 
placed  a  check  in  the  negative  of  the  President."** 

«*  Ford's  Jefferson,  vol.  5,  289. 
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In  a  debate  in  the  Senate  on  a  veto  of  President  develand 
in  1889,  Senator  Stewart  said,  ''It  is  as  clear  as  anything, 
from  the  debates  when  the  Constitntion  was  formed,  that  the 
veto  power  was  only  to  be  exercised  to  veto  nnconsti- 
tntional  legislation.  The  power,  for  that  reason,  was  in- 
corporated in  the  Constitution.''  On  the  other  hand 
Senator  Morgan  in  reply  to  Senator  Stewart  said,  ''The 
President  of  the  United  States  finds  no  limit  in  the  exer- 
cise of  his  discretion  upon  the  veto  power;  he  has  the 
same  discretion  in  exercising  that  power  that  Senators 
have  in  voting  for  or  against  a  bill.''^ 

These  opinions  represent  in  a  striking  manner  the  views 
now  taken  of  this  question.^  Bills  have  been  returned  by 
Presidents  with  reasons  for  not  signing  them,  which  seem 
to  be  inconsistent  with  the  purpose  of  this  clause. 

Has  a  President  the  right  to  veto  a  bill,  regular  on  its 
face,  duly  signed  by  the  presiding  officer  of  the  Senate 
and  House,  because  he  did  not  believe  Congress  had  been 
properly  organized  f  Ought  there  not  to  be  some  relevancy 
between  the  President's  reason  for  vetoing  a  bill  and  the 
constitutional  provision  on  the  subject!  It  is  true  the 
Constitution  does  not  specify  any  reason  for  which  the 
President  may  veto  a  bill;  it  simply  says,  "If  he  ap- 
proves a  bill,  he  shall  sign  it,  but  if  not,  he  shall  return 
it  with  his  objections."  But  it  can  hardly  be  supposed 
the  framers  of  the  Constitution  believed  that  a  President 
would  return  a  bill  for  simply  chimerical  reasons,  or 
that  he  would  deal  with  the  Constitution  in  a  frivolous 
manner.  A  study  of  this  subject,  however,  shows  that 
the  veto  power  of  the  President  has  grown  in  propor- 
tion with  other  powers  connected  with  the  administra- 
tion of  Government  affairs  until  it  has  become  the  custom 
for  the  President  to  veto  a  bill  for  any  reason  which  he 
may  choose  to  assign,  although  he  may 'have  no  objec- 
tion to  its  constitutionality,  or  the  purpose  it  seeks  to 
accomplish. 

Perhaps  it  was  because  Mr.  Webster  foresaw  this  ten- 

•B  CoDgresBSonal  Globe,  vol.  20-50  Cong.  2  Bern.,  2612-13. 

*<  In  a  very  instructive  essay  on  the  subject  of  the  veto  by  Mr. 
J.  H.  Benton,  the  author  argues  with  much  force  that  the  President's 
objections  must  go  to  the  inherent  merits  of  the  bill,  and  have  some 
manifest  relation  to  its  provisions. 
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dency,  that  he  said,  **If  we  were  now  reforming  the  Con- 
stitntion,  we  might  wish  for  some,  I  do  not  say  what,  guards 
and  restraints  upon  this  power  more  than  the  Constitution 
at  present  contains. '  '^^  In  the  language  of  Mr.  Justice  Mil- 
ler, ** There  is  a  just  medium  on  this  subject,  and  it  is  prob- 
able that  a  sound  view  would  be  that  the  occasion  which 
requires  or  justifies  the  President  in  returning  without  his 
approval  a  bill  passed  by  both  Houses  of  Congress,  with  his 
objections  thereto,  should  be  of  a  grave  and  serious  charac- 
ter, and  the  measure  itself  one  of  much  public  impor- 
tance."^ The  same  opinion  has  been  expressed  by  an  emi- 
nent author  in  the  following  manner:  '^ Although  the 
Constitution  does  not  indicate  the  proper  occasion  for 
its  exercise,  yet  as  one  man  thereby  sets  his  individual 
opinion  against  a  majority  of  both  houses  of  Congress, 
it  was  manifestly  intended  only  for  cases  of  emergency. 
The  better  opinion  is  that  it  can  be  properly  exercised 
only  on  two  occasions:  first,  when  the  bill,  either  from 
oversight  in  framing  it  or  from  some  contingency  not 
known  at  the  time  of  its  passage  through  Congress,  has 
become  manifestly  improper  to  be  made  a  law,  at  the 
time  of  its  presentation  to  the  President,  or,  secondly, 
when  such  an  exercise  of  power  is  necessary  to  shield 
the  executive  department  against  encroachment  by  the 
legislature.  Being  anti-republican  in  its  character,  it 
ought  not  to  be  exercised  upon  questions  of  mere  policy, 
about  which  fair  minds  may  differ;  for  this,  as  has  been 
well  remarked,  would  be  converting  the  extreme  medi- 
cine of  the  Constitution  into  its  daily  bread.  "•• 

The  President  can  not  recall  a  veto  though  it  is  signed 
under  a  misapprehension^®  and  it  was  held  by  the  Vir- 
ginia Court  of  Appeals  in  Wolfe  v.  McCaull,  that  the 
Legislature  could  not  recall  a  bill  which  had  been  sent 
to  the  Governor  for  his  approval.''^  Nor  can  a  part  of  a 
bill  be  vetoed/'  unless  the  Constitution  so  provides.''' 

•T  Webster's  Works,  Vol.  2,  137. 

•8  Miller  on  Ckmstitution,  175. 

<9  Walker's  American  Law»  91,  92. 

ToWoodbum's  Am.  Republic,  156. 

Ti  76th  Virginia,  876. 

T2  Porter  v.   Hughes,   32   Pae.   Rep.,   166. 

73  Gommoniwealth  v.  Bamett,  109  Pa.  St.,  161-62. 
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Much  opposition  to  the  power  of  the  President  to  reto 
a  bill  has,  from  time  to  time  been  manifested.  In  1818 
an  attempt  was  made  to  amend  the  Constitution  so  as  to 
deprive  the  President  of  the  veto  power,  and  since  then 
a  number  of  amendments  have  been  proposed  so  that  it 
would  require  a  majority  of  all  the  members  fleeted  to 
each  House  to  pass  a  bill  over  the  President's  veto,  but 
each  effort  proved  a  failure.^* 

Number  of  bills  vetoed.— The  number  of  bills  vetoed  by 
each  President  was:  Washington  2,  during  his  second  ad- 
ministration ;  Madison  6,  Monroe  1,  Jackson  12,  Tyler  9, 
Polk  3,  Pierce  3,  Buchanan  7,  Lincoln  3,  Johnson  21,  Grant 
43,  Hayes  12,  Arthur  4,  Cleveland  351,  Harrison  (Benjamin) 
17,  McKinley  5,  Roosevelt  40.  Neither  Adams,  Jefferson, 
John  Quincy  Adams,  Van  Buren,  Harrison  (William 
Henry),  Taylor,  Fillmore,  nor  Garfield  exercised  the  veto 
power.^' 

T4  Mason  on  Veto  Power,  136,  137. 

President  Grant  in  one  of  his  messages  recommended  that  Ck>ngress 
submit  a  constitutional  amendment  that  would  allow  a  part  of  a  bill 
to  be  vetoed^  but  Congress  declined  to  do  so. 

TsThe  following  statement  furnishes  an  interesting  incident  in  the 
political  history  of  the  country,  and  in  connection  with  the  history  of 
the  reto  power.  In  1828  the  Senate  passed  a  resolution  to  the  effect 
that  President  Jackson  had  assumed  authority  not  conferred  upon  him 
by  the  Ck>nstitution.  Thereupon  he  protested,  in  writing,  against  such 
action  of  the  Senate;  that  body,  regarding  the  protest  as  unwarranted 
on  the  President's  part,  passed  the  following  resolutions: 

"Resolved,  That  while  the  Senate  is,  and  ever  will  be,  ready  to  re- 
ceive from  the  President  all  such  messages  and  communications  as  the 
Constitution  and  laws,  and  the  usual  course  of  business,  authorize  him 
to  transmit  to  it,  yet  it  can  not  recognize  any  right  in  him  to  make  a 
formal  protest  against  votes  and  proceedings  of  the  Senate,  declaring 
such  votes  to  be  illegal  and  unconstitutional,  and  requesting  the  Senate 
to  enter  such  protest  on  its  journal. 

''2d.  Resolved,  TfaJt  the  aforesaid  protest  is  a  breach  of  the  privi- 
leges of  the  Senate,  and  that  it  can  not  be  entered  on  the  Journal. 

"3d.  Resolved,  Thait  the  President  of  the  United  States  has  no  right 
to  send  a  protest  to  the  Senate  against  any  of  its  proceedings." 

These  resolutions  were  sent  by  the  Senate  to  the  President.  John 
Tyler,  then  a  Senator  from  Virginia,  voted  for  them,  and  voted  to  send 
them  to  the  President.  Afterwards,  when  Mr.  lyier  was  President,  he 
vetoed  a  bill,  which  was  passed  notwithstanding  his  objections,  where- 
upon he  sent  to  the  Hoase  of  Representatives  a  protest  against  its  ac- 
tion, which  was  referred  to  a  committee  of  which  John  Quincy  Adams, 
then  a  member  of  the  House  of  Representatives,  was  chairman.  In 
presenting  the  report  of  the  committee  to  the  House,  Mr.  Adams  said. 
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Every  Order,  Besolutiony  or  Vote  to  which  the  Concur- 
rence of  the  Senate  and  the  House  of  Bepresentatives 
may  be  necessary  (except  on  a  question  of  Adjonmment) 
shall  be  presented  to  the  President  of  the  United  States; 
and  before  the  Same  shall  take  EfTect,  shall  be  approved 
by  him,  or  being  disapproved  by  him,  shall  be  repassed 
by  two-thirds  of  the  Senate  and  House  of  Bepresentatives, 
according  to  the  Rules  and  Umitations  prescribed  in  the 
Case  of  a  Bill. 

While  the  preceding  clause  was  under  consideration  in 
the  Convention,  Mr.  Madison  suggested  that  if  the  nega- 
tive of  the  President  was  confined  to  Bills  it  would  be 
evaded  by  Acts  in  the  form  and  names  of  resolutions, 

''So  far  as  the  report  had  been  written  by  him,  he  held  himself  respon- 
sible to  the  House,  to  the  countzy,  to  the  world  and  to  posterity,  and  so 
far  as  he  was  author  of  the  report,  he  held  himself  responsible  to  the 
President  also.  The  President  should  hear  from  him  elsewhere  than 
here  on  that  subject."  Some  laughter,  and  cries  of  "Hear  that:  will  he 
fight  himT    No  duelling." 

The  House  then  copied  the  resolutions  which  the  Senate  some  years 
before  had  sent  to  President  Jackson,  and  which  President  Tyler,  as  a 
member  of  the  Senate,  had  voted  for,  and  sent  them  to  him.  This  was 
the  only  answer  which  the  House  made  to  President  Idler's  protest. 

Cong.  Globe  2  Sess.  27th  Cong.  979-4. 

The  insertion  of  this  clause  in  the  Constitution,  was  suggested  by 
Mr.  Madison  in  a  letter  to  General  Washingtcm,  written  shortly  before 
the  meeting  of  the  Constitutional  Convention. 

That  portion  of  the  letter  which  relates  to  this  subject  is  inserted 
because  of  its  historical  interest  and  as  showing  Mr.  Madison's 
opinion  on  the  matter. 

New  York,  April  16,  1787. 
To  General  Washington: 

Dear  Sir:  I  have  been  honored  with  your  letter  of  the  31  March, 
and  find,  with  much  pleasure,  that  your  views  of  the  reform  which 
ought  to  be  pursued  by  the  Convention  give  a  sanction  to  those  I 
entertained.  Having  lately  been  led  to  revolve  the  subject  which  is 
to  undergo  the  discussion  of  the  Convention,  and  formed  some  outlines 
of  a  new  system,  I  take  the  liberty  of  submitting  them  without  apology 
to  your  eye.     .    ,    . 

I  would  propose  a  negative  in  all  cas€8  wJiataoever  on  the  Legisla- 
tive acts  of  the  States,  as  heretofore  exercised  by  the  Kingly  prero- 
gative, which  appears  to  me  absolutely  necessary,  and  to  be  the  least 
possible  encroachment  on  State  jurisdictions.  Without  this  defensive 
power,  every  positive  power  that  can  be  given  on  paper  will  be  evaded 
or  defeated.    The  States  will  continue  to  invade  the  National  jurisdic- 
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etc.,  and  moved  to  insert  the  words  ''or  resolve/'  after 
the  word  ''bill/'  but  his  motion  was  defeated.  On  the 
following  day  Mr.  Randolph  renewed  the  suggestion  of 
Mr.  Madison  in  the  form  of  the  above  clause,  and  it  was 
adopted,  only  Massachusetts  voting  against  it. 

The  provision  of  the  above  language  is  very  broad  and 
implies,  if  it  does  not  expressly  provide,  that  every  reso- 
lution, whether  it  be  a  concurrent  or  a  joint  resolution, 
should  be  presented  to  the  President  that  he  might  ap- 
prove or  reject  it. 

The  question  whether  concurrent  resolutions  are  re- 
quired to  be  submitted  to  the  President,  was  investigated 
.by  the  Judiciary  Committee  of  the  Senate  in  the  54th 
Congress  by  order  of  that  body  and  the  report  on  the 
subject  possesses  great  interest.**  The  Committee  re- 
ported that  "whether  an  'order,  resolution,  or  vote'  (ex- 
cept on  a  question  of  adjournment),  must  be  presented 
to  the  President,  depends  upon  the  fact  whether  the  con- 
currence of  the  two  Houses  was  actually  necessary,  and 
involves  the  correct  construction  of  the  language  'to 
which  the  concurrence  of  the  Senate  and  House  of  Repre- 
sentatives may  be  necessary,'  and  these  words  are  be- 
lieved to  relate  to  more  than  the  mere  form  of  the 
'order,  resolution,  or  vote,'  as  otherwise  every  action 
of  Congress  contained  in  an  'order,  resolution,  or  vote,' 

tion  to  violate  treaties  and  the  law  of  xiationB,  and  to  harass  each  other 
with  rival  and  spiteful  measures  dictated  by  mistaken  views  of  inter- 
est. Another  happy  effect  of  this  prerogative  would  be  its  ocmtrol  on 
the  internal  vicissitudes  of  State  policy,  and  the  aggressions  of  inter- 
ested majorities  on  the  rights  of  minorities  and  of  individuals.  The 
great  desideratum,  which  has  not  yet  been  found  for  Republican  €k>v- 
emments,  seems  to  be  some  disinterested  and  dispassionate  umpire  in 
disputes  between  different  passions  and  interests  in  the  State.  The 
majority,  who  alone  have  the  right  of  decision,  have  frequently  an 
interest,  real  or  supposed,  in  abusing  it.  In  Monarchies,  the  Sovereign 
is  more  neutral  to  the  interests  and  views  of  different  parties;  but, 
unfortunately,  he  too  often  forms  interests  of  his  own,  repugnant  to 
those  of  the  whole.  Might  not  the  national  prerogative  here  suggested 
be  found  sufficiently  disinterested  for  the  decision  of  local  questions  of 
policy,  whilst  it  would  itself  be  sufficiently  restrained  from  the  pur- 
suit of  interests  adverse  to  those  of  the  whole  society  T  There  has  not 
been  any  moment  since  the  peace  at  which  the  representatives  of  the 
Union  would  have  given  an  assent  to  paper  money,  or  any  other  meas- 
ure of  a  kindred  nature.  Madison's  Writings,  vol.  1,  287-289. 
7«  Report  No.  1365,  54th  Congress,  2d  Sess. 
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would  have  to  be  presented  to  the  Prepident."  The 
Committee  was  of  the  opinion  that  a  ''more  accept- 
able constraction  would  be  that  no  'order,  resolution,  or 
vote/  need  be  presented  to  the  President  unless  its  sub- 
ject matter  is  legislation  to  which  the  Constitution  ex- 
pressly requires  in  the  first  instance  the  assent  of  both 
Houses,  matter  to  which  such  assent  is  constitutionally 
necessary.  In  other  words  the  phrase  'to  which  the  con- 
-currence  .  .  .  may  be  necessary/  should  be  held  to 
refer  to  the  'concurrence'  made  necessary  by  the  other 
provisions  of  the  Constitution  and  not  to  the  mere  form 
of  the  procedure,  so  that  no  mere  resolution,  joint,  con- 
current, or  otherwise,  need  be  presented  to  the  President 
for  his  approval  unless  it  relates  to  matter  of  legislation 
to  which  the  Constitution  requires  the  concurrence  of  both 
Houses  of  Congress  and  the  approval  of  the  President." 

The  finding  of  the  report  is  that  the  signature  of  the 
President  is  not  necessary  to  a  concurrent  resolution;  and 
that  such  resolutions  have  not  been  presented  for  his 
signature  since  the  organization  of  the  government  (p.  86). 
There  is  a  wide  difference  between  a  joint  and  a  con- 
current resolution.  The  former  requires  the  signature 
of  the  President  and  under  the  Constitution  has  the  effect 
and  force  of  law.  The  principal,  if  not  the  only  difference 
between  it  and  a  bill,  is  the  enacting  clause.  Such  a  resolu- 
tion binds  the  executive  officers  of  the  Qovemment,  if  ap- 
proved by  the  President,  or  if  passed  over  his  disapproval. 
When  such  a  resolution  is  not  approved  by  the  President,  it 
must  be  passed  again  by  a  vote  of  two-thirds  of  each  House 
to  become  binding.  A  concurrent  resolution  does  not  have 
the  effect  of  law,  being  merely  an  expression  of  the  will 
of  Congress  on  some  particular  subject,  such  as  adjourn- 
ment beyond  three  days,  etc.  The  report  of  the  Senate 
Committee  referred  to  shows  that  both  joint  and  con- 
current resolutions  were  employed  in  the  first  Congress. 

The  form  of  a  joint  resolution  is  "Resolved  by  the  Sen- 
ate and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled,"  while  that  of  a 
concurrent  resolution  is,  "Resolved  by  the  Senate,  the 
House  of  Representatives  concurring  therein,  that,  etc." 

A  statute  can  neither  be  repealed  nor  amended  by  a 
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joint  resolution/^  During  the  first  half  century  of  the 
Goyemment  but  a  limited  number  of  joint  resolutions 
were  passed,  the  whole  not  exceeding  two  hundred,  but 
since  then  the  number  hare  greatly  increased.^' 

T7  State  V.  Kiniwy,  50  O.  S.,  724. 
T8Jeffen<m'B  Manual  (ed.  1892),  361. 


CHAPTER  XVni. 


EXPRESS  POWEBS   OF  CONGRESS. 


Our  consideration  of  the  Constitution  has  brought  us 
to  the  eighth  section  of  the  first  article  of  that  instru- 
ment. 

This  section  enumerates  the  powers  expressly  conferred 
upon  Congress.  It  embraces  seventeen  separate  and  dis- 
tinct grants  of  power  which  that  body  may  exercise,  and 
also  contains  a  general  clause  which  confers  upon  Con- 
gress the  power  to  make  all  laws  necessary  to  carry  into 
effect  the  enumerated  powers. 

If  we  except  the  provision  in  Mr.  Pinckney's  plan  of 
a  Constitution  there  was  no  attempt  in  the  Convention 
at  enumerating  the  powers  which  Congress  might  exer- 
cise until  the  report  of  the  Committee  of  Detail.  Mr. 
Randolph,  in  his  plan,  asserted  that  Congress  ought  to 
be  empowered  to  enjoy  the  legislative  rights  vested  in 
Congress  by  the  Confederation  and  in  cases  where  the  in- 
dividual States  were  incompetent,  or  where  the  harmony 
of  the  United  States  might  be  interrupted  by  the  legis- 
lation of  individual  States,  and  that  Congn*ess  ought  to 
have  power  to  negative  all  laws  of  the  several  States 
which  might  be  in  conflict  with  the  Constitution  or  any 
treaty.^ 

The  report  of  the  Committee  of  Detail  contained  an 
enumeration  very  similar  to  that  set  out  in  Mr.  Pinck- 
ney's  plan,  and  very  similar  to  the  enumeration  of  pow- 
ers conferred  upon  Congress  as  found  in  the  Constitu- 
tion. 

The  proceedings  of  the  Convention  do  not  indicate 
why  the  powers  of  Congress  were  arranged  as  we  find 
them  in  the  Constitution,  or  who  suggested  such  an  ar- 
rangement. It  would  be  interesting  from  an  historical 
standpoint  if  students  of  the  Constitution  knew  to  whom 

1  Journal,  62. 
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they  were  indebted  for  the  arrangement  of  the  enumera- 
tion of  the  powers  which  Congress  can  exercise  and  it 
is  to  be  regretted  that  the  history  of  the  Convention 
does  not  furnish  the  information. 

If  a  Convention  were  today  called  for  the  purpose  of 
framing  a  Constitution  for  the  government  of  a  nation, 
it  could  hardly  form  a  more  comprehensive  enumeration  of 
legislative  authority,  than  is  contained  in  this  section,  formu- 
lated nearly  a  century  and  a  quarter  ago.  With  the  ad- 
vance and  growth  of  more  than  a  century,  with  the  States 
increased  from  thirteen  to  forty-six,  with  our  increased 
domestic  and  foreign  commerce,  with  the  conflicting  in- 
terests of  nearly  one  hundred  millions  of  people,  the  powers 
conferred  upon  Congress  by  this  section  seem  to  meet  every 
demand  and  satisfy  every  legislative  requirement. 

The  powers  which  this  section  confers  upon  Congress 
will  be  considered  in  the  order  in  which  they  appear  in 
the  Constitution. 

The  Power  to  lay  and  colleot  Taxes,  Duties,  Im- 
posts, and  Excises,  to  pay  the  Debts  and  provide  for  the 
common  Defence  and  general  Welfare  of  the  United 
States;  but  all  Duties,  Imposts,  and  Excises  shall  be  uni- 
form throughout  the  United  States. 

This  very  important  provision — ^the  first  of  the  enu- 
merated grants  to  Congress — deserves  special  consideration. 
It  was  fragmentary  in  its  composition,  and  was  not  com- 
pleted as  it  appears  in  the  Constitution  until  very  late 
in  the  Convention. 

The  words  ''The  power  to  lay  and  collect  taxes,  du- 
ties, imposts,  and  excises,"  originated  with  Mr.  Pinck- 
ney.  In  his  plan  of  a  Constitution  he  used  this  lan- 
guage,* and  the  Committee  of  Detail  adopted  it,'  and  so 
did  the  Convention  by  unanimous  vote,  with  the  excep- 
tion of  Mr.  Gerry.*  Subsequently  the  Committee  of  Detail 
reported  that  there  should  be  added  to  this  language  the 
following  provision:  ''for  payment  of  the  debts  and  neces- 

*  Journal,  67. 
s  Journal,  453. 
4  Journal,  541. 
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sary  expenses  of  the  United  States ;  provided  that  no  law  of 
raising  any  branch  of  revenue  except  what  may  be  spe- 
cially appropriated  for  the  payment  of  interest  on  debts 

or   loans,   shall    continue   in   force   for   more    than   

years. '  '• 

The  Convention  not  taking  any  action  on  this  proposed 
amendment  it  was  referred  to  the  Committee  of  Eleven. 
On  the  4th  of  September  Mr.  Brearley,  from  that  Com- 
mittee, reported  that  the  clause  should  read,  ''The  Legis- 
lature shall  have  power  to  lay  and  collect  taxes,  duties, 
imposts,  and  excises,  to  pay  the  debts,  and  provide  for 
the  common  defence  and  general  welfare  of  the  United 
States."*  This  Committee  originated  the  phrase  ''to  pay 
the  debts  and  provide  for  the  common  defence  and 
general  welfare  of  the  United  States,"  but  we  do  not  know 
by  whom  it  was  suggested  to  the  Committee.^  The 
amendment  was  unanimously  agreed  to,  and  in  this  form 
it  went  to  the  Committee  on  Style,  and  that  Committee 
reported*  the  clause  to  the  Convention  in  the  same  lan- 
guage, only  substituting  "Congress"  for  "Legislature."* 

The  phrase  "All  Duties,  Imposts  and  Excises  shall  be 
uniform  throughout  the  United  States,"  first  appeared  in 
a  proposition  submitted  by  Mr.  McHenry  and  General 
Pinckney  on  the  25th  of  August  in  reference  to  taxes.^* 

On  August  28th  Mr.  Sherman,  chairman  of  the  Com- 
mittee, to  whom  several  propositions  had  been  referred, 
reported  that,  "all  tonnage,  duties,  imposts  and  excises 
laid  by  the  Legislature  shall  be  uniform  throughout  the 

•  Journal,  584-685. 
«  Journal,  654. 

7  Mr.  Hamilton  thought  the  legislature  of  the  United  States  (Con- 
gress) should  have  power  to  pass  "all  laws  which  they  should  judge 
neeessaiy  to  the  common  defence  and  safety  and  to  the  general  wel- 
fare of  the  Union."  There  was  no  limitation  (Hamilton's  Works, 
Vol.  2,  405). 

•  Journal,  704. 

•  It  is  notable  that  in  each  enumeration  of  the  powers  conferred 
upon  Congress,  beginning  with  the  plan  submitted  by  Mr.  Pinckney, 
and  followed  by  the  report  of  the  Committee  of  Detail,  and  then  by 
the  Committee  on  Style,  and  subsequently  in  the  Constitution  itself, 
the  power  to  lay  and  collect  taxes,  duties,  imposts  and  excises  is  always 
the  first  of  the  enumerated  powers. 

^0  Journal,  611. 
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United  States.""  Subsequently  the  word  ** tonnage" 
was  struck  out  as  comprehended  in  the  term  ** duties."^* 

When  the  Committee  on  Style  reported  its  plan  of  a 
Constitution  this  language  was  not  a  part  of  the  clause 
in  which  it  now  appears,  but  while  the  report  of  that 
Committee  was  under  consideration  it  was  unanimously 
agreed  to  annex  this  provision  to  article  one,  section 
eight,  and  in  that  way  it  became  a  part  of  that  clause 
and  section.** 

Having  briefly  traced  the  history  of  the  first  clause 
of  this  section,  it  will  now  be  proper  to  examine  its 
separate  provisions  in  detail. 

Oongress  shall  have  Power. — ^The  word  power  is  of 
special  significance  as  it  is  here  used.  No  other  word 
could  have  served  the  same  purpose  or  performed  the 
same  function.  It  means  that  Congress  shall  have  the 
necessary  authority  to  do  the  things  enumerated  in  the 
section,  and  consequently  there  can  be  no  question  con- 
cerning the  right  of  Congress  to  legislate  in  such  matters. 
Paschal  says  the  word  ** power"  in  this  place  means 
** authority  to  enact."**  Hamilton  says:  **What  is  a 
power,  but  the  ability  or  faculty  of  doing  a  thing? 
What  is  the  ability  to  do  a  thing,  but  the  power  of  em- 
ploying the  means  necessary  to  its  execution  T  What  is 
a  legislative  power,  but  a  power  of  making  lawsT  What 
are  the  means  to  execute  a  legislative  power,  but  lawst"** 
It  would  be  difficult  to  conceive  that  a  government  could 
be  established  which  did  not  contain  tbe  authority  to 
raise  revenue  for  its  existence.  Money  is  one  of  the 
essential  agencies  of  government.  Without  it  no  gov- 
ernment can  exist,  and  without  the  power  to  raise  it 
it  can  not  be  had.  This  element  of  power  was  so  want- 
ing in  the  Articles  of  Confederation  that  it  demonstrated 
to  every  member  of  the  Constitutional  Convention  the 
absolute  and  imperative  necessity  of  conferring  upon 
Congress  full  authority  over  the  question.  Under  the 
Articles    of    Confederation    the    government    raised    its 

11  Journal,  618. 
IS  Journal,  648. 
IS  Journal,  724-725. 

14  Paschal  on  the  Oonetitutionj  94. 

15  Ford's  Federalist,  202. 
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revenue  by  virtue  of  the  following  clause:  *'A11  charges 
of  war,  and  all  other  expenses  that  shall  be  incurred  for 
the  common  defence  or  general  welfare,  and  allowed  by  the 
United  States  in  Congress  assembled,  shall  be  defrayed  out 
of  a  common  treasury,  which  shall  be  supplied  by  the 
several  States,  in  proportion  to  the  value  of  all  land  within 
each  State,  granted  to  or  surveyed  for  any  person,  as  such 
land  and  the  buildings  and  improvements  thereon  shall  be 
estimated  according  to  such  mode  as  the  United  States  in 
Congress  assembled,  shall  from  time  to  time  direct  and 
appoint.  The  taxes  for  paying  that  proportion  shall  be 
laid  and  levied  by  the  authority  and  direction  of  the  Leg- 
islatures of  the  several  States  within  the  time  agreed 
upon  by  the  United  States  in  Congress  assembled."** 

This  conferred  upon  the  respective  States  the  au- 
thority to  lay  and  collect  taxes  independently  of  the  gen- 
eral government,  except  that  Congress  fixed  the  time 
in  which  the  States  should  levy  and  collect  the  tax.  But 
the  experience  of  the  States  under  this  provision  had 
been  so  unsatisfactory  that  it  was  the  general  sentiment 
of  the  Convention  that  more  ample  power  in  the  matter 
of  raising  revenue  should  be  conferred  upon  the  legis- 
lative branch  of  the  Government.  It  was,  therefore,  pro- 
vided that  Congress  shall  have  power  to  lay  and  collect 
Taxes,  Duties,  Imposts,  and  Excises,  to  pay  the  Debts  and 
provide  for  the  common  Defence  and  general  Welfare  of 
the  United  States. 

At  least  two  of  the  plans  for  a  Constitution,  which 
were  submitted  to  the  Convention,  contained  proposi- 
tions relating  to  this  subject.  They  were  those  of  Mr. 
Pinckney  and  Mr.  Paterson.  The  plan  of  the  former 
provided,  **The  Legislature  of  the  United  States  shall 
have  the  power  to  lay  and  collect  taxes,  duties,  imposts 
and  excises."*^  Mr.  Paterson 's  plan  for  a  Constitution 
contained  the  following  provision:  ''Resolved,  that,  in 
addition  to  the  powers  vested  in  the  United  States  in  Con- 
gress, by  the  present  existing  Articles  of  Confederation, 
they  may  be  authorized  to  pass  acts  for  raising  a  revenue, 
by  levying  a  duty  or  duties  on  all  goods  or  merchandise 

i«  Article  8. 
1'  Journal,  67. 
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of  foreign  growth  or  manufacture,  imported  into  any  part 
of  the  United  States ;  by  stamps  on  paper,  vellom  or  parch- 
ment; and  by  a  postage  on  all  letters  or  packages  passing 
through  the  general  postoffice ;  to  be  applied  to  such  Federal 
purposes  as  they  shall  deem  proper  and  expedient ;  to  make 
rules  and  regulations  for  the.  collection  thereof;  and  the 
same,  from  time  to  time,  to  alter  and  amend  in  such  manner 
as  they  shall  think  proper."" 

The  exact  language  of  this  clause  would  hardly  be 
used  if  the  Constitution  were  being  formed  now.  There 
seems  to  be  a  multiplicity  of  terms  with  little,  if  any, 
actual  difference  between  them,  and  it  is  certain  that 
in  the  practical  operations  of  the  Government  the  terms 
"imposts"  and  ** excises"  have  long  been  obsolete,  the 
terms  ''taxes"  and  ''duties"  being  sufficient  to  cover 
the  needs  of  the  fiscal  department  of  the  Government. 
Yet  these  terms  being  in  the  Constitution,  we  must  ascer- 
tain with  as  much  certainty  as  possible  their  meaning. 
When  the  Committee  of  Detail  reported  this  clause  to 
the  Convention  Mr.  Luther  Martin  asked  what  the  Com- 
mittee meant  by  the  expressions  "duties"  and  "imposts/' 
and  said  if  the  meaning  were  the  same,  the  former  was 
unnecessary;  if  different,  the  matter  ought  to  be  made 
clear.  Mr.  Wilson,  a  member  of  the  Committee,  replied 
duties"  are  applicable  to  many  objects  to  which  the  word 
imposts"  does  not  relate.  The  latter  are  appropriate  to 
commerce,  the  former  extend  to  a  variety  -of  objects,  as 
stamp  duties,  etc."  A  learned  commentator  on  the  Con- 
stitution has  said:  "The  four  terms,  taxes,  duties,  imposts, 
and  excises,  were  originally  of  nearly  the  same  signifi- 
cance,"*® and  Judge  Story,  in  commenting  upon  the 
meaning  of  these  various  terms,  says:  "In  a  general 
sense,  all  contributions  imposed  by  the  Government  upon 
individuals  for  the  service  of  the  State  are  called  taxes, 
by  whatever  name  they  may  be  known,  whether  by  the 
name  of  tribute,  tythe,  talliage,  impost,  duty,  gabel,  cus- 
tom, subsidy,  aid,  supply,  excise,  or  other  name."*^ 
"The   word   'duties'   has   not   perhaps,   in   all   cases,   a 

18  Journal,  164. 

1*  Journal,  538. 

2»  Andrews'  Manual  of  the  Constitution,  70. 

31  Stoiy  on  the  Constitution,  5th  ed.  vol.  I,  sec.  950. 
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very  exact  signification,  or  rather  it  is  used  sometimes 
in  a  larger  and  sometimes  in  a  narrower  sense.  In  its 
large  sense,  it  is  very  nearly  an  equivalent  to  taxes,  em- 
bracing all  impositions  or  charges  levied  on  persons  or 
things.  In  its  more  restrained  sense,  it  is  often  used  as 
equivalent  to  'customs,'  which  appellation  is  usually  ap- 
plied to  those  taxes  which  are  payable  upon  goods  and 
merchandise  imported  or  exported,  and  was  probably 
given  on  account  of  the  usual  and  constant  demand  of 
them  for  the  use  of  kings,  states  and  governments.  In 
this  sense,  it  is  nearly  synonymous  with  'imposts,'  which 
is  sometimes  used  in  the  large  sense  of  taxes  or  duties  or 
impositions,  and  sometimes  in  the  more  restrained  sense 
of  a  duty  on  imported  goods  and  merchandise.  Perhaps 
it  is  not  unreasonable  to  presume  that  this  narrower 
sense  might  be  in  the  minds  of  the  framers  of  the  Con- 
stitution when  this  clause  was  adopted."*' 

''Excises"  are  generally  deemed  to  be  of  an  opposite 
nature  to  "imposts,"  in  the  restrictive  sense  of  the 
latter  term,  and  are  defined  to  be  "an  inland  imposition, 
paid  sometimes  upon  the  consumption  of  the  commodity, 
or  frequently  upon  the  retail  sale,  which  is  the  last 
stage  before  the  consumption."" 

Mr.  Tucker,  in  discussing  these  terms,  asks:  "What 
is  the  meaning  of  the  terms,  taxes,  duties,  imposts  and 
excises?"  and  says:  "The  authors  of  the  Federalist  at- 
tempt no  specific  definition  of  the  meaning  attached  to 
each  of  these  terms.  Nor  is  there  in  'The  Debates  of 
the-  Convention,'  reported  by  Mr.  Madison,  any  precise 
definition  of  them.  We  are  left,  therefore,  to  seek  the 
meaning  of  them  as  best  we  may  by  reference  to  other 
clauses  of  the  Constitution,  and  the  meaning  attached 
to  them  by  writers  on  political  economy."  "Taxes;" 
he  says,  "is  a  broad  word,  which,  in  its  general  signif- 
ication, may  mean  all  methods  by  which  a  government, 
under  its  power  of  eminent  domain,  can  compel  a  con- 
tribution to  its  public  revenue  by  the  citizens  of  a  country 
out  of  their  private  means."" 

The  term  "duties,"  Tucker  thinks,  means  what  is  due 

22  Sioiy  on  the  Constitution,  5th  ed.  vol.  1,  sec.  962. 
28  Stoiy  on  the  institution,  5th  ed.  vol.  1,  sec.  963. 
24  Tucker  on  the  Constitution,  vol.  1,  467. 
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to,  and  might,  therefore,  be  coextensive  with  the  word 
''taxes,"  but  the  Constitution  seems  to  confine  it  to  im- 
positions on  imports  and  exports.^'  He  defines  the 
word  ** imposts"  as  originating  from  the  Latin  imponere 
— meaning  to  put  upon — and  says  it  is  a  broad  term 
which  might  include  all  burdens  imposed  upon  a  citizen 
for  the  purpose  of  governmental  revenue.**  So  he  says, 
** excises"  is  from  the  Latin  verb  excidere,  to  cut  oft 
from,  and  ** means  the  withholding  by  the  Government 
from  the  producer  of  a  part  of  his  product,  as  a  license 
tax  on  his  business,  such  as  the  whiskey  tax,"*^  etc. 

In  the  early  case  of  Hylton  v.  United  States,**  the 
terms  taxes,  duties,  imposts  and  excises  first  came  up 
for  consideration  by  the  Supreme  Court.  Mr.  Justice 
Chase  said:  ''The  term  duty,  is  the  most  comprehensive 
next  to  the  generical  term  tax;  and  practically  in  Oreat 
Britain  (whence  we  take  our  general  ideas  of  taxes,  duties, 
imposts,  excises,  customs,  etc.)  embraces  taxes  on  stamps, 
tolls  for  passage,  etc.,  etc.,  and  is  not  confined  to  taxes  on 
importation  only"  Justice  Paterson  said  (p.  176),  "What 
is  the  natural  and  common,  or  technical  and  appropriate 
meaning  of  the  words  duty  and  excise,  it  is  not  easy  to 
ascertain.  They  present  no  clear  and  precise  idea  to  the 
mind.  Different  persons  will  annex  different  significa- 
tions to  the  terms.  .  .  .  The  term  taxes,  is  generical, 
and  was  made  use  of  to  vest  in  Congress  plenary  author- 
ity in  all  cases  of  taxation." 

Mr.  Justice  Swayne,  in  delivering  the  opinion  of  the 
court  in  Pacific  Insurance  Co.  v.  Soule,**  used  this  lan- 
guage in  considering  the  terms,  duties,  imposts  and  ex- 
cises: *^ Duties  are  defined  by  Tomlin  to  be  things  due  and 
recoverable  by  law.  The  term,  in  its  widest  significa- 
tion, is  hardly  less  comprehensive  than  'taxes.'  It  is 
applied,  in  its  most  restricted  meaning,  to  customs;  and 
in  that  sense  is  nearly  the  synonym  of  'imposts.'  Impost 
is  a  duty  on  imported  goods  and  merchandise.  In  a 
larger  sense,   it  is  any  tax  or  imposition.     Cowell  says 

2B  Tucker  on  the  Constitution,  vol.  1^  469. 
s«  Tucker  on  Constitution,  vol.  1,  460. 
S7  Tucker  on  Constitution,  vol.  1,  460. 
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it  is  distin^ished  from  custom,  'because  custom  is 
rather  the  profit  which  the  prince  makes  on  goods  ship- 
ped out.'  Mr.  Madison  considered  the  terms  'duties' 
and  'imposts'  in  these  clauses  as  synonymous.  Judge 
Tucker  thought  'they  were  probably  intended  to  com- 
prehend every  species  of  tax  or  contribution  not  included 
under  the  ordinary  terms  taxes  and  excises.'  " 

Mr.  Justice  Miller  defined  an  excise  tax  as  one  "as- 
sessed upon  some  article  of  personal  property,  or  money, 
or  something  which  is  exhausted  in  the  use.  ...  A 
tax  upon  consumption,  one  which  is  paid  by  the  buyer 
or  the  last  man  who  buys  and  uses  the  propert^r,  be- 
cause the  last  owner  'adds  the  tax  to  the  price  when  he 
sells  it,'  until  the  property  is  consumed."** 

In  the  State  Freight  Tax  Case,*^  Mr.  Justice  Strong  said : 
"A  tax  is  a  demand  of  sovereignty;  a  toll  is  a  demand  of 
proprietorship;"  and  in  the  later  case  of  United  States  v. 
Railroad  Company**  Mr.  Justice  Hunt  said:  "A  tax  is 
understood  to  be  a^  charge,  a  pecuniary  burden,  for  the 
support  of  Government." 

There  is  general  unanimity  among  writers  on  political 
economy,  and  also,  as  we  have  seen,  in  the  decisions  of 
the  courts,  as  to  the  meaning  of  the  word  tax.  It  may  be 
defined,  as  a  pecuniary  burden  imposed  by  the  sovereign 
upon  the  property  of  its  citizens  for  the  benefit  of  the  pub- 
lie. 

Duties,  in  general,  are  analogous  to  taxes,  but  in  a 
more  limited  sense,  and  as  the  term  is  commonly  used  in 
the  operations  of  our  Government,  it  means  a  sum  of  money 
paid  to  the  Government  on  foreign  articles  brought  into 
the  United  States. 

A.  having  sold  certain  railroad  stock  omitted  to  place 
thereon  the  revenue  stamps  required  by  an  act  of  Con- 
gress. For  this  he  was  indicted,  and  to  the  indictment 
he  filed  a  demurrer  claiming  the  act  of  Congress  was 
unconstitutional,  because  it  placed  a  direct  tax  on  prop- 
erty which  was  not  apportioned.  But  the  Supreme  Court 
said  the  words,  "duties,  imposts  and  excises"  need  not 

80  Miller  on  the  Constitution,  238. 
•1 16  Wall.,  278. 
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be  confined  to  the  limits  of  precise  definition.  These 
terms  were  used  in  a  broad  and  comprehensive  sense  to 
cover  customs  and  excise  duties  imposed  on  importation, 
consumption,  manufacture  and  sale  of  certain  commodi- 
ties, privileges,  particular  kinds  of  business  transactions, 
vocations,  occupations  and  the  like.'*  The  constitution- 
ality of  the  law  was  sustained. 

A  question  of  very  great  importance,  and  one  which 
caused  extended  discussion  at  an  early  day,  grew  out  of 
the  language  of  this  clause.  What  effect  was  to  be 
given  to  the  words  ^'to  pay  the  debts  and  provide  for 
the  common  defense  and  general  welfare  of  the  United 
States?"  Were  they  a  limitation  on  the  power  conferred 
by  the  preceding  language  in  the  same  clause  which  con- 
ferred upon  Congress  the  power  to  **lay  and  collect  taxes, 
duties,  imposts  and  excises,"  or  did  they  confer  a  new 
and  additional  power  upon  Congress,  namely:  the  power 
to  ''pay  the  debts  and  provide  for  the  common  defense 
and  general  welfare  of  the  Government  T"  Stating  the 
proposition  in  a  different  way,  was  the  power  given  Con- 
gress 'Ho  lay  and  collect  taxes,  duties,  imposts  and  ex- 
cises," in  order  that,  or  to  the  end  that,  it  might  in  this 
way  get  the  means  to  pay  the  debts  and  provide  for  the 
general  welfare  of  the  United  States  T  This  language 
came  under  the  consideration  of  Mr.  Jefferson,  and  was 
carefully  analyzed  by  him  in  his  opinion  on  the  power 
of  Congress  to  establish  the  Bank  of  the  United  States, 
delivered  on  the  15th  of  February,  1791,  in  which  he 
said:"  *'To  lay  taxes  to  provide  for  the  general  wel- 
fare of  the  United  States,  that  is  to  say,  Ho  lay  taxes 
for  the  purpose  of  providing  for  the  general  welfare.*  For 
the  laying  of  taxes  is  the  power,  and  the  geneflral  welfare  the 
purpose,  for  which  the  power  is  to  be  exercised.  Congress  are 
not  to  lay  taxes  ad  li^iiumy  for  any  purpose  they  please; 
but  only  to  pay  the  debts,  or  provide  for  the  welfare  of  the 
Union,  In  like  manner  they  are  not  to  do  anything  they 
please,  to  provide  for  the  general  welfare,  buit  only  to  lay  taxes 
for  that  purpose.  To  consider  the  latter  phrase,  not  as 
describing  the  purpose  of  the  first,  but  as  giving  a  dis- 
ss Thomas  y.  U.  S.,  192  U.  S.,  363,  370. 
S4  4  Jefferson's  Correspondence,  524«  625. 
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tinct  and  independent  power  to  do  any  act  they  please, 
which  might  be  for  the  good  of  the  Union,  would  render 
all  the  preceding  and  subsequent  enumerations  of  power 
completely  useless.  It  would  reduce  the  whole  instru- 
ment to  a  single  phrase,  that  of  instituting  a  Congress 
with  power  to  do  whatever  would  be  for  the  good  of  the 
United  States;  and,  as  they  would  be  the  sole  judges 
of  the  good  or  evil,  it  would  also  be  a  power  to  do 
whatever  evil  they  pleased.  It  is  an  established  rule  of 
construction,  where  a  phrase  will  bear  either  of  two 
meanings,  to  give  it  that  which  will  allow  some  meaning 
to  the  other  parts  of  the  instrument,  and  not  that  which 
will  render  all  the  others  useless.  Certainly,  no  such 
universal  power  was  meant  to  be  given  them.  It  was 
intended  to  lace  them  up  strictly  within  the  enumerated 
powers,  and  those  without  which,  as  means,  these  powers 
could  not  be  carried  into  eflEect.  It  is  known  that  the  very 
power  now  proposed  as  a  means,  was  rejected  as  an  end 
by  the  Convention  which  formed  the  Constitution." 

In  the  same  year,  1791,  Mr.  Hamilton,  as  Secretary  of  the 
Treasury,  in  his  celebrated  report  on  manufactures,  made 
the  following  comment  upon  this  language  of  the  Consti- 
tution:" **The  national  legislature  has  express  authority 
'to  lay  and  collect  taxes,  duties,  imposts  and  excises,  to 
pay  the  debts,  and  provide  for  the  common  defence  and 
general  welfare,'  with  no  other  qualifications  than  that  'all 
duties,  imposts,  and  excises,  shall  be  uniform  throughout 
the  United  States,  that  no  capitation  or  other  direct  tax 
shall  be  laid,  unless  in  proportion  to  number3  ascertained 
by  a  census  or  enumeration  taken  on  the  principles  pre- 
scribed in  the  Constitution,'  and  that  'no  tax  or  duty 
shall  be  laid  on  articles  exported  from  any  State.'  These 
three  qualifications  excepted,  the  power  to  raise  money 
is  plenary  and  indefinite;  and  the  objects  to  which  it 
may  be  appropriated,  are  no  less  comprehensive  than  the 
pa3nnent  of  the  public  debts,  and  the  providing  for  the 
common  defence  and  general  welfare.  The  terms  'gen- 
eral welfare,'  were  doubtless  intended  to  signify  more 
than  was  expressed  or  imported  in  those  which  preceded; 
otherwise    numerous    exigencies    incident    to    the    affairs 

SB  Report  of  the  Secretary  of  the  Treasury,  1791,  pamphlet  ed. 
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o|  a  nation  wonld  have  been  left  without  a  provision. 
The  phrase  is  as  comprehensive  as  any  that  could  have 
been  used;  because  it  was  not  fit  that  the  constitutional 
authority  of  the  Union  to  appropriate  its  revenues, 
should  have  been  restricted  within  narrower  limits  than 
the  'general  welfare;'  and  because  this  necessarily  em- 
braces a  vast  variety  of  particulars,  which  are  sus- 
ceptible neither  of  specification  nor  of  definition." 

St.  George  Tucker  has  said:  ''The  principle  on  which  the 
right  of  taxation  is  founded  is  here  shortly  expressed, 
namely:  *to  pay  the  debts  and  provide  for  the  com- 
mon defence  and  general  welfare  of  the  United  States,'  "*• 
thus  limiting,  in  his  opinion,  the  p*urposes  of  the  taxes, 
duties,  etc.,  which  the  preceding  clause  of  the  Constitu- 
tion authorized  to  be  collected,  to  the  payment  of  the 
debts  and  providing  for  the  common  defense  and  general 
welfare  of  the  country. 

But  perhaps  the  most  exhaustive  and  philosophical  dis- 
cussion of  this  question  is  found  in  President  Monroe's 
message  to  Congress  of  May  4,  1822,  in  which  he  g^ves 
his  reasons  for  vetoing  an  act  of  Congress  ''for  the 
preservation  and  repair  of  the  Cumberland  Road.""  "It 
is  not  claimed  by  the  friends  of  this  bill,"  said  President 
Monroe,  "that  any  direct  authority  exists  for  passing  it, 
but  that,  such  authority  is  implied  from  various  expres- 
sions of  the  Constitution,  and,  among  others,  the  power 
conferred  upon  Congress  'to  pay  the  debts  and  pro- 
vide for  the  common  defence  and  general  welfare  of  the 
United  States.'  This  claim  has  less  reason  on  its  side 
than  either  of  those  which  we  have  already  examined. 
The  power  of  which  this .  forms  a  part  is  expressed  in 
the  following  words:  'Congress  shall  have  power  to 
lay  and  collect  taxes,  duties,  imposts,  and  excises;  to 
pay  the  debts  and  provide  for  the  common  defense  and 
general  welfare  of  the  United  States;  but  all  duties,  im- 
posts, and  excises  shall  be  uniform  throughout  the  United 

s«  1  Tucker's  Blackatone,  App.  231. 

STThis  message  contains  the  most  exhaustive  discussion  extant  on 
the  power  of  Congress  under  the  expressed  and  implied  provisions  of 
the  Constitution,  and  is,  therefore,  one  of  the  most  valuable  contri- 
butions to  our  constitutional  literature  and  has  been  quoted  from  freely. 
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States.'  That  the  second  part  of  this  grant  gives  the 
right  to  appropriate  the  public  money,  and  nothing 
more,  is  evident  from  the  following  considerations:  First, 
If  the  right  of  appropriation  is  not  given  by  this  clause, 
it  is  not  given  at  all,  there  being  no  other  grant  in  the 
Constitution  which  gives  it  directly  or  which  has  any 
bearing  on  the  subject,  even  by  implication,  except  the 
two  following:  First  the  prohibition,  which  is  contained 
in  the  eleventh  of  the  enumerated  powers,  not  to  appro- 
priate money  for  the  support  of  armies  for  a  longer  term 
than  two  years;  and,  second,  the  declaration  of  the 
sixth  member  or  clause  of  the  ninth  section  of  the  first 
article  that  no  money  shall  be  drawn  from  the  Treasury, 
but  in  consequence  of  appropriations  made  by  law.  Sec- 
ond. This  part  of  the  grant  has  none  of  the  character- 
istics of  a  distinct  and  original  power.  It  is  manifestly 
incidental  to  the  great  objects  of  the  first  part  5f  the 
grant,  which  authorizes  Congress  to  lay  and  collect  taxes, 
duties,  imposts  and  excises,  a  power  of  vast  extent,  not 
granted  by  the  Confederation,  the  grant  of  which  formed 
one  of  the  principal  inducements  to  the  adoption  of  this 
Constitution.  If  both  parts  of  the  grant  are  taken  to- 
gether (as  they  must  be,  for  the  one  follows  immediately 
after  the  other  in  the  same  sentence),  it  seems  to  be  im- 
possible to  give  to  the  latter  any  other  construction  than 
that  contended  for.  Congress  shall  have  power  to  lay 
and  collect  taxes,  duties,  imposts,  and  excises.  For  what 
purpose?  To  pay  the  debts  and  provide  for  the  common 
defense  and  general  welfare  of  the  United  States,  an 
arrangement  and  phraseology  which  clearly  show  that 
the  latter  part  of  the  clause  was  intended  to  enumerate 
the  purposes  to  which  the  money  thus  raised  might  be 
appropriated.  Third.  If  this  is  not  the  real  object  and 
fair  construction  of  the  second  part  of  this  grant,  it 
follows  either  that  it  has  no  import  or  operation  what- 
ever or  one  of  much  greater  extent  than  the  first  part. 
''This  presumption  is  evidently  groundless  in  both  in- 
stances. In  the  first  because  no  part  of  the  Constitution 
can  be  considered  useless;  no  sentence  or  clause  in  it 
without  a  meaning.  In  the  second  because  such  a  con- 
struction as  made  the  second  part  of  the  clause  an  orig- 
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inal  grant,  embracing  the  same  object  with  the  first, 
but  with  much  greater  power  than  it  would  be  in  the 
highest  degree  absurd.  The  order  generally  observed  in 
grants,  an  order  founded  in  common  sense,  since  it  pro- 
motes a  clear  understanding  of  their  import,  is  to  grant 
the  power  intended  to  be  conveyed  in  the  most  full 
and  explicit  manner,  and  then  to  explain  or  qualify  it, 
if  explanation  or  qualification  should  be  necessary.  This 
order  has,  it  is  believed,  been  invariably  observed  in  all 
the  grants  contained  in  the  Constitution.  In  the  second 
because  if  the  clause  in  question  is  not  construed  merely 
as  an  authority  to  appropriate  the  public  money,  it  must 
be  obvious  that  it  conveys  a  power  of  indefinite  and  un- 
limited extent;  that  there  would  have  been  no  use  for 
the  special  powers  to  raise  and  support  armies  and  a 
navy,  to  regulate  commerce,  to  call  forth  the  militia,  or 
even  to  lay  and  collect  taxes,  duties,  imposts,  and  excises. 
An  unqualified  power  to  pay  the  debts  and  provide  for 
the  conunon  defense  and  general  welfare,  as  the  second 
part  of  this  clause  would  be  if  considered  as  a  distinct 
and  separate  grant,  would  extend  to  every  object  in 
which  the  public  could  be  interested.  A  power  to  pro- 
vide for  the  common  defense  would  give  to  Congress  the 
command  of  the  whole  force  and  of  all  the  resources  of 
the  Union;  but  a  right  to  provide  for  the  general  wel- 
fare would  go  much  further.  It  would,  in  effect,  break 
down  all  the  barriers  between  the  States  and  the  Gen- 
eral Government  and  consolidate  the  whole  under  the 
latter. 

**The  powers  specially  granted  to  Congress  are 
what  are  called  the  enumerated  powers,  and  are  num- 
bered in  the  order  in  which  they  stand,  among  which 
that  contained  in  the  first  clause  holds  the  first  place 
in  point  of  importance.  If  the  power  created  by  the 
latter  part  of  the  clause  is  considered  an  original  grant, 
unconnected  with  and  independent  of  the  first,  as  in 
that  case  it  must  be,  then  the  first  part  is  entirely  done 
away,  as  are  all  the  other  grants  in  the  Constitution, 
being  completely  absorbed  in  the  transcendent  power 
granted  in  the  latter  part;  but  if  the  clause  be  construed 
in  the  sense  contended  for,  then  every  part  has  an  im- 
portant meaning  and  effect;  not  a  line,  a  word,  in  it  is 
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superfluous.  A  power  to  lay  and  collect  taxes,  duties, 
imposts,  and  excises  subjects  to  the  call  of  Congress 
every  branch  of  the  public  revenue,  internal  and  external, 
and  the  addition  to  pay  the  debts  and  provide  for  the 
common  defense  and  general  welfare  gives  the  right  of 
applying  the  money  raised — ^that  is,  of  appropriating  it 
to  the  purposes  specified  according  to  a  proper  construc- 
tion of  the  terms.  Hence  it  follows  that  it  is  the  first 
part  of  the  clause  only  which  gives  a  power  which  affects 
in  any  manner  the  power  remaining  to  the  States,  as 
the  power  to  raise  money  from  the  people,  whether  it 
be  taxes,  duties,  imposts,  or  excises,  though  concurrent  in 
the  States  as  to  taxes  and  excises  must  necessarily  do. 
**But  the  use  or  application  of  the  money  after  it  is 
raised  is  a  power  altogether  of  a  different  character.  It 
imposes  no  burden  on  the  people,  nor  can  it  act  on  them 
in  a  sense  to  take  power  from  the  States  or  in  any  sense 
in  which  power  can  be  controverted,  or  become  a  ques- 
tion between  the  two  Governments.  The  application  of 
money  raised  under  a  lawful  power  is  a  right  or  grant 
which  may  be  abused.  It  may  be  applied  partially  among 
the  States,  or  to  improper  purposes  in  our  foreign  and 
domestic  concerns;  but  still  it  is  a  power  not  felt  in  the 
sense  of  other  power,  since  the  only  complaint  which 
any  State  can  make  of  such  partiality  and  abuse  is  that 
some  other  State  or  States  have  obtained  greater  benefit 
from  the  application  than  by  a  just  rule  of  apportion- 
ment they  were  entitled  to.  The  right  of  appropriation 
is  therefore  from  its  nature  secondary  and  incidental  to 
the  right  of  raising  money,  and  it  was  proper  to  place 
it  in  the  same  grant  and  same  clause  with  that  right. 
By  finding  them,  then,  in  that  order  we  see  a  new  proof 
of  the  sense  in  which  the  grant  was  made,  correspond- 
ing with  the  view  herein  taken  of  it.  The  last  part  of 
this  grant,  which  provides  that  all  duties,  imposts,  and 
excises  shall  be  uniform  throughout  the  United  States, 
furnishes  another  strong  proof  that  it  was  not  intended 
that  the  second  part  should  constitute  a  distinct  grant 
in  the  sense  above  stated,  or  convey  any  other  right  than 
that  of  appropriation.  This  provision  operates  exclusive- 
ly on  the  power  granted  in  the  first  part  of  the  clause. 
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It  recites  three  branches  of  that  power — duties,  imposts, 
and  excises — ^those  only  on  which  it  could  operate,  the 
rule  by  which  the  fourth — ^that  is,  taxes — should  be  laid 
being  already  provided  for  in  another  part  of  the  Consti- 
tution. The  object  of  this  provision  is  to  secure  a  just 
equality  among  the  States  in  the  exercise  of  that  power 
by  Congress.  By  placing  it  after  both  the  grants — ^that 
is,  after  that  to  raise  and  that  to  appropriate  the  public 
money — and  making  it  apply  to  the  first  only  it  shows 
that  it  was  not  intended  that  the  power  granted  in  the 
second  should  be  paramount  to  and  destroy  that  granted 
in  the  first.  It  shows  also  that  no  such  formidable  power 
as  that  suggested  had  been  granted  in  the  second,  or 
any  power  against  the  abuse  of  which  it  was  thought 
necessary  specially  to  provide.  Surely  if  it  was  deemed 
proper  to  guard  a  specific  power  of  limited  extent  and 
well-known  import  against  injustice  and  abuse,  it  would 
have  been  much  more  so  to  have  guarded  against  the 
abuse  of  a  power  6i  such  vast  extent  and  so  indefinite 
as  would  have  been  granted  by  the  second  part  of  the 
clause  if  considered  as  a  distinct  and  original  grant. 
''With  this  construction  all  the  other  enumerated  graiits, 
and,  indeed,  all  the  grants  of  power  contained  in  the 
Constitution,  have  their  full  operation  and  effect.  They 
all  stand  well  together,  fulfilling  the  great  purposes  in- 
tended by  them.  Under  it  we  behold  a  great  scheme, 
consistent  in  all  its  parts,  a  Qovemment  instituted  for 
national  purposes,  vested  with  adequate  powers  for  those 
purposes,  commencing  with  the  most  important  of  all, 
that  of  the  revenue,  and  proceeding  in  regular  order  to 
the  others  with  which  it  was  deemed  proper  to  endow  it, 
all,  too,  drawn  with  the  utmost  circumspection  and  care. 
How  much  more  consistent  is  this  construction  with  the 
great  objects  of  the  institution  and  with  the  high  char- 
acter of  the  enlightened  and  patriotic  citizens  who  framed 
it,  as  well  as  of  those  who  ratified  it,  than  one  which 
subverts  every  sound  principle  and  rule  of  construction 
and  throws  everything  into  confusion.  I  have  dwelt  thus 
long  on  this  part  of  the  subject  from  an  earnest  desire 
to  fix  in  a  clear  and  satisfactory  manner  the  import  of 
the   second  part  of  this   grant,   well  knowing  from   the 
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generality  of  the  terms  used  their  tendency  to  lead  into 
error.  I  indulge  a  strong  hope  that  the  view  herein  pre- 
sented will  not  be  without  effect,  but  will  tend  to  satisfy 
the  unprejudiced  and  impartial  that  nothing  more  was 
granted  by  that  part  than  a  power  to  appropriate  the 
public  money  raised  under  the  other  part.''** 

Judge  Story,  in  summarizing  the  arguments  on  this 
subject,  says:**  **A  power  to  lay  taxes  for  any  purposes 
whatsoever  is  a  general  power;  a  power  to  lay  taxes 
for  certain  specified  purposes  is  a  limited  power.  A 
power  to  lay  taxes  for  the  common  defence  and  general 
welfare  of  the  United  States  is  not  in  common  sense  a 
general  power.  It  is  limited  to  those  objects.  It  can  not 
constitutionally  transcend  them.  If  the  defence  proposed 
by  a  tax  be  not  the  common  defence  of  the  United  States, 
if  the  welfare  be  not  general,  but  special,  or  local,  as 
contradistinguished  from  national,  it  is  not  within  the 
scope  of  the  Constitution.  If  the  tax  be  not  proposed  for 
the  common  defence,  or  general  welfare,  but  for  other 
objects,  wholly  extraneous  (as,  for  instance,  for  propa- 
gating Mahometanism  among  the  Turks,  or  giving  aids 
and  subsidies  to  a  foreign  nation,  to  build  palaces  for 
its  kings,  or  erect  monuments  to  its  heroes),  it  would  be 
wholly  indefensible  upon  constitutional  principles.  The 
power,  then,  is,  under  such  circumstances,  necessarily  a 
qualified  power.  If  it  is  so,  how  then  does  it  affect  or 
in  the  slightest  degree  trench  upon  the  other  enumerated 
powers!  No  one  will  pretend  that  the  power  to'  lay 
taxes  would,  in  general,  have  superseded  or  rendered  un- 
necessary all  the  other  enumerated  powers.  It  would 
neither  enlarge  nor  qualify  them.  A  power  to  tax  does 
not  include  them.  Nor  would  they  (as  unhappily  the 
confed'Cration  too  clearly  demonstrated)  necessarily  in- 
clude a  power  to  tax.  Each  has  its  appropriate  office 
and  objects;  each  may  exist  without  necessarily  inter- 
fering with  or  annihilating  the  other.  No  one  will  pre- 
tend that  the  power  to  lay  a  tax  necessarily  includes  the 
power  to  declare  war,  to  pass  naturalization  and  bank- 
rupt laws,  to  coin  money,  to  establish  postoffices,  or  to 

S8  Messages  of  the  Presidents,  Vol.  2^  162-64. 
s*  Story  on  tbe  Constitution,  toI.  1,  sec.  022. 
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define  piracies  and  felonies  on  the  high  seas.  Nor  would 
either  of  these  be  deemed  necessarily  to  include  the  power 
to  tax.  It  might  be  convenient;  but  it  would  not  be 
absolutely  indispensable.'' 

We  have  seen  that  such  eminent  constitutional  critics 
and  commentators  as  Jefferson,  Hamilton,  Monroe,  St. 
George  Tucker,  and  Judge  Story  have  given  strong  rea- 
sons in  support  of  the  view  that  the  words  ^Ho  lay  and 
collect  taxes,  duties,  imposts  and  excises"  did  not  con- 
fer upon  Congress  an  unlimited  power  to  lay  taxes  but  that 
the  proper  construction  of  these  words  connected  them 
with  those  which  immediately  follow,  namely:  to  **pay  the 
debts  and  provide  for  the  general  welfare  of  the  United 
States,"  and  that  they  were  limited  by  such  words  to 
levying  taxes  for  the  purpose  of  paying  the  debts  and  pro- 
viding for  the  common  defence  and  general  welfare  of  the 
country.  This  view  has  been  generally  accepted  as  cor- 
rect, and  the  controversy  upon  the  subject  may  be  regarded 
as  settled. 

Taxes. — This  very  important  subject  is  altogether  too 
extensive  to  be  considered  at  length  in  the  compass  of 
a  work  which  is  also  devoted  to  the  consideration  of 
other  important  questions.  I  shall  therefore  undertake 
to  keep  within  the  line  of  only  some  of  the  decisions  of  the 
Federal  Courts  as  they  relate  to  this  subject. 

Early  Oasee. — There  were  a  few  cases  decided  by  the 
Supreme  Court  many  years  ago,  the  decisions  in  which 
established  the  principles  which  have  controlled  very 
many  of  the  later  cases,  for  they  announced  the  basic 
principles  on  which  the  doctrine  of  Federal  taxation 
rests.  First  we  have  the  great  case  of  McCulloch  v. 
Maryland,**  which  arose  in  this  way. 

In  1816,  Congress  passed  an  act  ''To  incorporate  the 
subscribers  of  the  Bank  of  the  United  States."  The 
bank  was  subsequently  established  in  Philadelphia,  and 
a  branch  thereof  was  also  established  in  Baltimore.  In 
1818  the  Qeneral  Assembly  of  Maryland  passed  an  act 
''To  impose  a  tax  on  all  banks,  or  branches  thereof  in 
the  State  of  Maryland  not  chartered  by  the  Legislature 
of  that  State."  Under  this  act  the  Legislature  of  Maryland 
laid  a  heavy  tax  on  the  circulating  notes  of  the  branch 

40  4  Wheat.,  316. 
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bank  of  the  United  States  located  in  the  city  of  Balti- 
more. The  bank  having  refused  payment  of  the  taxes, 
suit  was  brought  to  recover  them  and  the  action  was 
sustained  in  all  the  courts  of  Maryland.  The  case  was 
taken  to  the  Supreme  Court  of  the  United  States,  where 
it  was  argued  on  each  side  by  the  leading  counsel  of  the 
country.  The  opinion  of  the  court  was  rendered  by 
Chief  Justice  Marshall  and  is  one  of  the  most  com- 
prehensive and  profound  opinions  which  he  ever  de- 
livered. 

Two  great  questions  were  involved  in  the  case.  The 
first  was  the  power  of  Congress  to  charter  a  bank. 
After  a  most  exhaustive  exposition  of  the  authority 
of  Congress  under  the  implied  power  of  the  Constitution 
it  was  held  that  Congress  had  the  power  to  incorporate 
a  bank  on  the  ground  that  it  was  one  of  the  necessary 
agencies  to   carry  out  the  purposes  of  the  Government. 

The  second  question  was,  whether  the  Legislature  of 
Maryland  could  pass  a  law  taxing  a  branch  of  the  bank 
located  within  that  State  without  violating  the  Federal 
Constitution.  It  is  this  branch  of  the  decision  that  we 
are  now  interested  in.  The  opinion  on  the  question  of 
taxation  began  by  saying  (p.  425):  **That  the  power  of 
taxation  is  one  of  vital  importance;  that  it  is  retained 
by  the  States;  that  it  is  not  abridged  by  the  grant  of  a 
similar  power  to  the  government  of  the  Union;  that  it 
is  to  be  concurrently  exercised  by  the  two  governments; 
are  truths  which  have  never  been  denied.    .     .    . 

**The  sovereignty  of  a  State  extends  to  everything  which 
exists  by  its  own  authority,  or  is  introduced  by  its  per- 
mission; but  does  it  extend  to  those  means  which  are 
employed  by  Congress  to  carry  into  execution  power  con- 
ferred on  that  body  by  the  people  of  the  United  States! 
We  think  it  demonstrable  that  it  does  not.  Those  powers 
are  not  given  by  the  people  of  a  single  State.  They 
are  given  by  the  people  of  the  United  States,  to  a  gov- 
ernment whose  laws,  made  in  pursuance  of  the  consti- 
tution, are  declared  to  be  supreme.  Consequently,  the 
-people  of  a  single  State  can  not  confer  a  sovereignty 
which  will  extend  over  them.  If  we  measure  the  power 
of  taxation  residing  in  a  State,  by  the  extent  of  sov- 
ereignty which  the  people  of  a  single  State  possess,  and 
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can  confer  on  its  government,  we  have  an  intelligible 
standard  applicable  to  every  case  to  which  the  power 
may  be  applied.  We  have  a  principle  which  leaves  the 
power  of  taxing  the  people  and  property  of  a  State  un- 
impaired; which  leaves  to  a  State  the  command  of  all 
its  resources,  and  which  places  beyond  its  reach,  all  those 
powers  which  are  conferred  by  the  people  of  the  United 
States  on  the  government  of  the  Union,  and  all  those 
means  which  are  given  for  the  purpose  of  carrying  those 
powers  into  execution.  We  have  a  principle  which  is 
safe  for  the  States,  and  safe  for  the  Union.  We  are 
relieved,  as  we  ought  to  be,  from  clashing  sovereignty; 
from  interfering  powers;  from  a  repugnancy  between  a 
right  in  one  government  to  pull  down  what  there  is  an 
acknowledged,  right  in  another  to  build  up;  from  the 
incompatibility  of  a  right  in  one  government  to  destroy 
what  there  is  a  right  in  another  to  preserve.  We  are 
not  driven  to  the  perplexing  inquiry,  so  unfit  for  the 
judicial  department,  what  degree  of  taxation  is  the  legiti- 
mate use,  and  what  degree  may  amount  to  the  abuse  of 
the  power.  The  attempt  to  use  it  on  the  means  employed 
by  the  government  of  the  Union,  in  pursuance  of  the 
constitution,  is  itself  an  abuse,  because  it  is  the  usurpa- 
tion of  a  power  which  the  people  of  a  single  State  can 
not  give.  We  find,  then;  on  just  theory,  a  total  failure 
of  this  original  right  to  tax  the  means  employed  by  the 
government  of  the  Union,  for  the  execution  of  its  powers. 
The  right  never  existed,  and  the  question  whether  it  has 
been  surrendered,  can  not  arise,     (p.  429.) 

**That  the  power  to  tax  involves  the  power  to  destroy; 
that  the  power  to  destroy  may  defeat  and  render  useless 
the  power  to  create  (p.  431) ;  that  there  is  a  plain  repug- 
nance, in  conferring  on  one  government  a  power  to  control 
the  constitutional  measures  of  another,  which  other,  with  re- 
spect to  those  very  measures,  is  declared  to  be  supreme 
over  that  which  exerts  the  control,  are  propositions  not 
to  be  denied.     .     .     . 

**If  we  apply  the  principle  for  which  the  State  of 
Maryland  contends,  to  the  Constitution  generally,  we 
shall  find  it  capable  of  changing  totally  the  character  of 
that  instrument.  We  shall  find  it  capable  of  arresting 
all  the  measures  of  the  government,  and  of  prostrating 
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it  at  the  foot  of  the  States.  The  American  people  have 
declared  their  Constitution,  and  the  laws  made  in  pur- 
suance thereof,  to  be  supreme;  but  this  principle  would 
transfer  the  supremacy,  in  fact,  to  the  States. 

**If  the  States  may  tax  one  instrument,  employed  by  the 
government  in  the  execution  of  its  powers,  they  may 
tax  any  and  every  other  instrument.  They  may  tax 
the  mail;  they  may  tax  the  mint;  they  may  tax  patent 
rights;  they  may  tax  the  papers  of  the  custom  house; 
they  may  tax  judicial  process;  they  may  tax  all  the 
means  employed  by  the  government,  to  an  excess  which 
would  defeat  all  the  ends  of  government.  This  was  not 
intended  by  the  American  people.  They  did  not  design 
to  make  their  government  dependent  on  the  States." 
(p.  432.) 

The  conclusion  which  the  court  reached  was,  that  the 
States  have  no  power,  by  taxation  or  otherwise,  to  retard, 
impede,  burden,  or  in  any  manner  control  the  operations 
of  the  constitutional  laws  enacted  by  Congress  to  carry 
into  execution  the  powers  vested  in  the  general  govern- 
ment. 

The  court  also  held:  First,  That  the  States  were  not 
deprived  of  resources  which  they  originally  possessed. 
Second,  That  they  could  lay  a  tax  upon  the  real  property 
of  the  bank,  in  common  with  other  real  property  within 
the  State.  Third,  They  could  also  impose  a  tax  on  the 
interest  which  the  citizens  of  Maryland  might  hold  in 
the  bank,  in  common  with  other  property  of  the  same 
description  throughout  the  State. 

But  the  great  pivotal  question  decided  in  this  branch 
of  the  case  was,  that  a  State  has  no  power  to  tax  an 
agency  of  the  general  government,  for,  said  Marshall, 
**the  power  to  tax  involves  the  power  to  destroy,"  an 
expression  which  has  become  a  classic  in  constitutional 
literature.  This  great  opinion  established  the  constitu- 
tional principle  that  the  Government  of  the  United  States 
is  supreme  in  power,  and  independent  of  the  States, 
in  all  matters  relating  to  its  existence,  and  that  the 
agencies  necessary  for  its  perpetuity  are  beyond  State 
control,  or  the  power  of  State  taxation.  Coming  as  it  did 
at  an  early  day  in  our  history,  from  a  court  having  much 
personal  knowledge  concerning  the  formation  and  adop- 
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tion  of  the  Constitution,  and  of  the  intentions  and  pur- 
poses of  its  framers,  this  opinion  lifted  the  authority  of 
the  General  government  from  the  uncertainty  which  had 
surrounded  it,  and  placed  it  upon  the  solid  rock  of  the 
Constitution.  From  the  eventful  day  on  which  this 
opinion  was  rendered  the  strength  and  supremacy  of  the 
Federal  Government  began.  It  was  the  first  great 
judicial  and  constitutional  sign-board,  pointing  the  right 
way  in  the  progress  of  the  Republic,  and  its  national 
influence  and  benefit  have  never  been  surpassed  by  any 
decision  of  any  court. 

A  few  years  later,  in  the  case  of  Osbom  v.  The  United 
States  Bank,  9  Wheaton  738,  a  like  question  was  considered, 
the  General  Assembly  of  Ohio  having  passed  an  act  very 
similar  to  that  of  Maryland  relative  to  the  taxation  of  a 
branch  of  the  United  States  Bank.  Marshall  also  de- 
livered the  opinion  in  this  case.  The  opinion  in  Mc- 
CuUoch  V.  Maryland,  on  the  subject  of  the  taxation  of 
a  government  agency  by  a  State,  was  reviewed  and 
affirmed,  the  court  expressly  holding  that  a  State  law 
imposing  a  tax  on  one  of  the  branches  of  a  bank  of  the 
United  States  is  unconstitutional. 

Five  years  after  the  decision  in  Osbom  v.  United  States 
Bank,  another  important  question  came  before  the  Su- 
preme Court,  in  the  case  of  Weston  v.  the  City  Council 
of  Charleston,*^  which  also  grew  out  of  the  establish- 
ment of  the  United  States  Bank,  and  in  which  Marshall 
again  delivered  the  opinion  of  the  majority  of  the  court, 
two  of  the  justices  dissenting.  The  case  came  to  the 
court  from  the  State  of  South  Carolina.  The  City  Coun- 
cil of  the  city  of  Charleston  had  passed  an  ordinance 
under  which  the  stock  of  the  United  States  Bank  was 
made  taxable.  The  owners  of  the  stock  obtained  a  pro- 
hibition against  the  levying  of  the  tax  in  the  lower  court 
of  the  State,  but  this  was  reversed  by  the  higher  court 
and  the  case  went  to  the  Supreme  Court  of  the  United 
States.  The  main  question  was,  Could  stock  of  the 
United  States  Bank,  held  by  an  individual,  be  taxed 
under  authority  of  the  State?  In  the  course  of  his  opin- 
ion, Marshall  said  (p.  465) :  **  If  the  right  to  impose  the 
tax  exists,  it  is  a  right  which  in  its  nature  acknowledges 
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no  limits.  It  may  be  carried  to  any  extent  within  the 
jurisdiction  of  the  State  or  corporation  which  imposes 
it,  which  the  will  of  each  State  and  corporation  may 
prescribe.  A  power  which  is  given  by  the  whole  Ameri- 
can people  for  their  common  good,  which  is  to  be  exer- 
cised at  the  most  critical  periods,  for  the  most  important 
purposes,  on  the  free  exercise  of  which  the  interests 
certainly,  perhaps  the  liberty  of  the  whole  may  depend, 
may  be  burdened,  impeded,  if  not  arrested,  by  any  of  the 
organized  parts  of  the  confederacy.  In  a  society  formed 
like  ours,  with  one  supreme  government  for  national  pur- 
poses, and  numerous  state  governments  for  other  pur- 
poses, in  many  respects  independent,  and  in  the  uncon- 
trolled exercise  of  many  important  powers,  occasional 
interferences  ought  not  to  surprise  us.  The  power  of 
taxation  is  one  of  the  most  essential  to  a  State,  and  one 
of  the  most  extensive  in  its  operation.  The  attempt  to 
maintain  a  rule  which  shall  limit  its.  exercise,  is  un- 
doubtedly among  the  most  delicate  and  difficult  duties 
which  can  devolve  on  those  whose  province  it  is  to  ex- 
pound the  supreme  law  of  the  land  in  its  application  to 
the  cases  of  individuals.  This  duty  has  more  than  once 
devolved  on  this  court.  In  the  performance  of  it,  we 
have  considered  it  as  a  necessary  consequence,  from  the 
supremacy  of  the  government  of  the  whole,  that  its 
action,  in  the  exercise  of  its  legitimate  powers,  should 
be  free  and  unembarrassed  by  any  conflicting  powers  in 
the  possession  of  its  parts;  that  the  powers  of  a  State 
can  not  rightfully  be  so  exercised  as  to  impede  and  ob- 
struct the  free  course  of  those  measures  which  the  gov- 
ernment of  the  States  united  may  rightfully  adopt." 

Again  (p.  467) :  **It  is  not  the  want  of  original  power 
in  an  independent  sovereign  State,  to  prohibit  loans  to 
a  foreign  government,  which  restrains  the  legislature 
from  direct  opposition  to  those  made  by  the  United 
States.  The  restraint  is  imposed  by  our  Constitution. 
The  American  people  have  conferred  the  power  of  bor- 
rowing money  on  their  government,  and,  by  making  that 
government  supreme,  have  shielded  its  action,  in  the 
exercise  of  this  power,  from  the  action  of  the  local  gov- 
ernments. The  grant  of  the  power  is  incompatible  with 
a   restraining  or  controlling  power,   and   the   declaration 
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of  supremacy  is  a  declaration  that  no  such  restraining 
or  controlling  power  shall  be  exercised.  The  right  to 
tax  the  contract  to  any  extent,  when  made,  must  oper- 
ate upon  the  power  to  borrow  before  it  is  exercised,  and 
have  a  sensible  influence  on  the  contract.  The  extent  of 
this  influence  depends  on  the  will  of  a  distinct  govern- 
ment. To  any  extent,  however  inconsiderable,  it  is  a 
burden  on  the  operations  of  government.  It  may  be 
carried  to  an  extent  which  shall  arrest  them  entirely." 

The  conclusion  of  the  court  was,  that  a  tax  on  Qov- 
ernment  stock  is  a  tax  on  the  contract,  on  the  power 
to  borrow  money  on  the  credit  of  the  United  States, 
and,  therefore,  repugnant  to  the   Constitution. 

The  power  to  levy  and  collect  taxes  is  inherent  in  every 
sovereignty  and  it  is  doubtful  if  it  was  necessary  that 
the  Constitution  should  have  expressly  conferred  this 
power  upon  Congress.  It  would  have  had  it  independent 
of  the  constitutional  authority. 

Chief  Justice  Fuller  in  Thomas  v.  The  United  States" 
says  that  the  ^' taxes  so-called,"  and  ''duties,  imposts  and 
excises"  ''apparently  embraced  all  forms  of  taxation  con- 
templated by  the  Constitution." 

"There  is  no  occasion,"  continued  the  Chief  Justice,  "to 
attempt  to  confine  the  words  duties,  imposts  and  excises 
to  the  limits  of  precise  definition.  We  think  they  were 
used  comprehensively  to  cover  customs  and  excise  duties 
imposed  on  importation,  consumption,  manufacture  and 
sale  of  certain  commodities,  privileges,  particular  business 
transactions,  vocations,  and  occupations." 

Power  of  Oongress  to  tax  is  unreetrainecL — Justice  White, 
in  McCray  v.  The  United  States**  held  for  a  majority  of 
the  Court,  "The  right  of  Congress  to  tax  within  its  dele- 
gated power  being  unrestrained,  except  as  limited  by  the 
constitution,  it  is  within  the  authority  conferred  on  Con- 
gress to  select  the  objects  upon  which  an  excise  should  be 
laid." 

The  manner  of  collecting  the  tax  and  its  increase  is 
left  to  the  power  of  Oongress. — ^The  Constitution  makes 
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no  suggestion  concerning  the  collection  of  taxes.     That 
is  very  properly  left  wholly  to  Congress. 

Congress  may  not  only  provide  for  the  collection  of  the 
tax  as  held  in  United  States  v.  Packages,^^  but  may  also 
provide  for  the  **  increase  of  an  excise  as  well  as  a  prop- 
erty tax"  as  held  by  Justice  Brewer,  in  Patton  v.  Brady." 
Nor  does  the  power  conferred  upon  Congress  to  tax  in- 
terfere with  the  same  power  being  exercised  by  the  States. 
It  was  held  by  Justice  White,  in  Knowlton  v.  Moore,** 
''Under  our  constitutional  system  both  the  national  and 
State  Gk)vemments,  moving  in  their  respective  orbits, 
have  a  common  authority  to  tax  many  and  diverse  ob- 
jects, but  this  does  not  cause  the  exercise  of  its  lawful 
attributes  by  one  to  be  a  curtailment  of  the  powers  of 
government  of  the  other,  for  if  it  did,  there  would  prac- 
tically be  an  end  of  the  dual  system  of  government  which 
the  Constitution  established." 

Debts,  common  Defence  and  general  Welfare. — ^The  pur- 
poses for  which  taxes,  duties,  imposts  and  excises  are 
laid  are :  1st,  to  pay  the  debts,  and  2d,  provide  for  the 
common  defence  and  general  welfare  of  the  United 
States.  And  here  we  are  met  with  the  question:  What 
are  the  debts  of  the  United  States  within  the  meaning 
of  this  clause?  The  question  is  answered  by  Justice 
Peckham  in  the  United  States  v.  Realty  Company,*^  where 
in  considering  this  special  subject  he  says:  ''It  is  con- 
ceded and  indeed  it  can  not  be  questioned  that  the 
debts  (of  the  United  States)  are  not  limited  to  those 
which  are  evidenced  by  some  written  obligation  or  those 
which  are  otherwise  of  a  strictly  legal  character.  The 
term  'debts'  includes  those  debts  or  claims  which  rest 
upon  a  merely  equitable  or  honorary  obligation,  and 
which  would  not  be  recoverable  in  a  court  of  law  if 
existing  against  an  individual.  The  Nation,  speaking 
broadly,  owes  *a  debt'  to  an  individual  when  his  claim 
grows  out  of  general  principles  of  right  and  justice; 
when,   in   other   words,   it   is   based  upon   considerations 
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of  a  moral  or  merely  honorary  nature,  such  as  are 
binding  on  the  conscience  or  the  honor  of  an  individual, 
although  the  debt  could  obtain  no  recognition  in  a  court 
of  law.  The  power  of  Congress  extends  at  least  as  far 
as  the  recognition  and  payment  of  claims  against  the 
government  which  are  thus  founded.  To  no  other  branch 
of  the  government  than  Congress  could  any  application  be 
successfully  made  on  the  part  of  the  owners  of  such  claims 
or  debts  for  the  payment  thereof.  Their  recognition 
depends  solely  upon  Congress,  and  whether  it  will  recog- 
nize claims  thus  founded  must  be  left  to  the  discretion 
of  that  body.  Payments  to  individuals,  not  of  right  or 
of  a  merely  legal  claim,  but  payments  in  the  nature  of 
a  gratuity,  yet  having  some  feature  of  moral  obliga- 
tion to  support  them,  have  been  made  by  the  govern- 
ment by  virtue  of  acts  of  Congress,  appropriating  the 
public  money,  ever  since  its  foundation.  Some  of  the 
acts  were  based  upon  considerations  of  pure  charity." 

All  Duties,  Imposts  and  Excises  shall  be  uniform 
throughout  the  United  States. — This  is  the  closing  lan- 
guage of  this  clause.  These  words  attracted  little  atten- 
tion in  the  Convention.  It  was  so  eminently  just  and 
proper  that  the  rule  of  uniformity  should  be  observed  among 
the  States  in  laying  duties,  imposts  and  excises  that  the 
provision  met  with  unanimous  favor.**  The  omission  from 
the  Constitution  of  such  a  provision  would  have  resulted  in 
a  very  awkward,  if  not  a  very  dangerous,  condition.  Noth- 
ing could  have  produced  greater  friction  than  the  laying  of 
duties,  imposts  and  excises  among  the  different  States  by  an 
irregular  or  unequal  rule.  Few  provisions  of  the  Consti- 
tution contributed  more  toward  creating  a  feeling  of 
general  good  will  in  all  the  States,  and  among  all  the 
people,  in  favor  of  the  Constitution  than  the  insertion  of 
this  clause.  Of  this  Judge  Story  says:  ''This  pro- 
vision was  adopted  to  cut  off  undue  preference  of 
one  State  over  another  in  the  regulation  of  subjects 
affecting  their  common  interest.  Unless  duties,  im- 
posts, and  excises  are  uniform,  the  grossest  and  most 
oppressive  inequalities,  vitally  affecting  the  pursuits  and 
employments  of  the  people  of  different  States,  might  ex- 
ist.    The  agriculture,  commerce,  or  manufactures  of  one 

46  Journal,  648. 


UNIPOBiaXT   OP   TAXATION.  407 

State  might  be  built  up  on  the  ruins  of  those  of  an- 
other; and  a  combination  of  a  few  States  in  Congress 
might  secure  a  monopoly  of  certain  branches  of  trade 
and  business  to  themselves,  to  the  injury,  if  not  the  de- 
struction, of  their  less  favored  neighbors.  ...  If 
this  provision  as  to  the  uniformity  of  duties  had  been 
omitted,  although  the  power  might  never  have  been 
abused  to  the  injury  of  the  feebler  States  of  the  Union, 
yet  it  would,  of  itself,  have  been  sufficient  to  demolish, 
in  a  practical  sense,  the  value  of  most  of  the  other  re- 
strictive clauses  in  the  Constitution.  New  York  and 
Pennsylvania  might,  by  an  easy  combination  with  the 
Southern  States,  have  destroyed  the  whole  navigation  of 
New  England.  A  combination  of  a  different  character, 
between  the  New  England  and  the  Western  States,  might 
have  borne  down  the  agriculture  of  the  South;  and  a 
combination  of  a  yet  different  character  might  have 
struck  at  the  vital  interests  of  manufactures.  So  that 
the  general  propriety  of  this  clause  is  established  by  its 
intrinsic  political  wisdom,  as  well  as  by  its  tendency  to 
quiet  alarms  and  suppress  discontents.''** 

Mr.  Justice  Miller,  in  commenting  upon  this  language, 
gives  the  following  explanation  of  its  meaning:*® 
^' Taxes,  imposts  and  excises  are  not  required  to  be  uni- 
form as  between  the  different  articles  that  are  taxed, 
but  uniform  as  between  the  different  places  and  States. 
Whiskey,  for  instance,  shall  not  be  taxed  any  higher  in 
the  State  of  Illinois,  or  Kentucky,  where  so  much  of  that 
article  is  produced,  than  it  is  in  Pennsylvania.  The  tax 
must  be  uniform  on  the  particular  article;  and  it  is  uni- 
form within  the  meaning  of  the  constitutional  require- 
ment if  it  is  made  to  bear  the  same  percentage  over  all 
the  United  States.  That  is  manifestly  the  meaning  of 
this  word,  as  used  in  this  clause.  The  framers  of  the 
Constitution  could  not  have  meant  to  say  that  the  Gov- 
ernment, in  raising  its  revenues,  should  not  be  allowed  to 
discriminate  between  the  articles  which  it  should  tax. 
This  conclusion  has  come  to  be  accepted  as  the  well- 
settled  construction  of  this  clause  in  regard  to  uniformity, 
and  it  bothers  the  State  authorities  now  more  than  the 

<»  Story  on  the  Constitution,  vol.  1,  sec.  957,  5th  ed. 
so  Miller  on  the  Constitution,  240,  242. 
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Federal  officers.  The  people  in  the  States  are  every  day 
resisting  the  collection  of  taxes,  upon  the  ground  that 
they  are  not  uniform,  although  imposed  under  their  own 
statutes.  The  better  opinion  seems  to  be  that  what  is 
meant  by  the  use  of  that  term  in  such  statutes  is  not 
uniformity  as  to  place.  They  operate  only  upon  one  State, 
and  when  they  use  the  words  'taxes  must  be  uniform,* 
they  mean  uniform  with  regard  to  the  subject  of  the 
tax.  This  has  been  productive  of  some  trouble.  A 
State  might  wish  to  tax  whiskey  and  tobacco  higher 
than  a  man's  plough  or  comrfield;  and  this  might  be 
prevented  by  confining  the  meaning  of  this  language 
within  too  narrow  bounds.  The  difficulties  in  the  way 
of  this  construction  have,  however,  been  very  largely 
obviated  by  the  meaning  of  the  word  'uniform,*  which 
has  been  adopted,  holding  that  the  uniformity  must  refer 
to  articles  of  the  same  class.  That  is,  different  articles 
may  be  taxed  at  different  amounts,  provided  tKe  rate  is 
uniform  on  the  same  class  everywhere,  with  all  people, 
and  at  all  times.  Take,  for  instance,  the  case  of  a  li- 
cense. If  everybody  in  any  particular  class  is  required 
to  pay  a  certain  license, — if  all  lawyers  are  taxed  $25 
a  year,  if  all  merchants  are  taxed  $100  a  year,  if  all 
saloon-keepers  are  taxed  $200  a  year — then  it  is  uni- 
form, because  it  imposes  the  same  burden  upon  every 
man  of  the  same  class,  and  who  comes  within  the  cir- 
cle of  its  well-defined  limits.  This  interpretation  may  be 
a  little  strained,  but  probably  it  has  arisen  from  the 
necessity  of  enabling  the  Legislature  to  levy  taxes  accord- 
ing to  common  sense,  if  not  altogether  with  regard  to 
strict  uniformity.'* 

What  is  a  uniform  tax? — In  Head  Money  Cases,"  the 
learned  Justice  held  that  a  tax  is  uniform  when  it 
operates  with  the  same  force  and  effect  in  every  place 
where  the  subject  of  it  is  found  (p.  594).  In  Knowlton 
V.  Moore,"^  Mr.  Justice  White  held  that  the  language  of 
the  Constitution,  ''all  duties,  imposts  and  excises  shall 
be  uniform  throughout  the  United  States,"  refers  purely 
to  a  geographical  uniformity,  and  is  synonymous  with  the 
expression  "to  operate   generally  throughout  the  United 

61112  u.  S.,  581. 

»2  178  U.  R.,  41,  96-98. 
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States."  .  .  .  ''Again,  the  qualification  of  uniformity 
is  imposed  only  upon  duties,  imposts,  and  excises,  and 
not  upon  all  taxes  which  the  Constitution  authorizes."** 

68  Knowlton  v.  Moore,  178  U.  S.,  88 ;  De  Lima  v.  Bidwell,  182  U.  S., 
1;  Dooley  v.  United  States,  182  U.  8.,  222;  Downes  v.  Bidwell,  182  U. 
&,  244;  Binns  y.  United  SUtee,  194  U.  S.,  486;  Fourteen  Diamond 
Rings  V.  United  States,  183  U.  S.,  176;  Thomas  v.  United  States,  192 
U.  S.  363;  Spreckels  Sugar  Co.  v.  McGlain,  192  U.  S.,  397;  South  Car- 
olina V.  United  States.,  199  U.  S.,  437. 


CHAPTER  XIX. 

THE    POWEB    TO    BORROW    MONEY. 

To  borrow  Money  on  the  Credit  of  the  United  States. 

Among  the  powers  expressly  delegated  by  the  Articles 
of  Confederation  to  the  United  States  in  Congress  as- 
sembled was  the  power  ''to  borrow  money  or  emit  bills 
on  the  credit  of  the  United  States/' 

If  we  examine  Mr.  Pinckney's  plan  we  will  find  that 
among  the  powers  which  it  proposed  to  confer  upon 
Congress  was  one  **to  borrow  money  and  emit  bills  of 
credit."^  The  other  plans  submitted  to  the  Convention 
did  not  contain  any  provision  on  this  subject.  The  Com- 
mittee of  Detail  reported  in  favor  of  giving  Congress 
power  **to  borrow  money,  and  emit  bills  on  the  credit  of 
the  United  States."*  When  this  part  of  the  report  was 
under  consideration  in  the  Convention  the  following 
short  but  very  interesting  and  important  debate  occurred 
on  a  motion  made  by  Mr.  Gouverneur  Morris  to  strike 
from  the  report  the  words  **and  emit  bills  on  the  credit 
of  the  United  States. "»  ''If,"  said  he,  "the  United 
States  had  credit,  such  bills  would  be  unnecessary;  if 
they  had  not,  unjust  and  useless." 

Mr.  Madison.  Will  it  not  be  sufficient  to  prohibit  the 
making  them  a  tender?  This  will  remove  the  temptation 
to  emit  them  with  unjust  views.  And  promissory  notes, 
in  that  shape,  may  in  some  emergencies  be  best. 

Mr.  Gouverneur  Morris.  Striking  out  the  words  will 
leave  room  still  for  notes  of  a  responsible  minister,  which 
will  do  all  the  good  without  the  mischief.  The  moneyed 
interest  will  oppose  the  plan  of  government,  if  paper 
emissions  be  not  prohibited. 

Mr.  Gorham  was  for  striking  out  without  inserting  any 
prohibition.  If  the  words  stand,  they  may  suggest  and 
lead  to  the  measure. 

1  Journal,  67. 

2  Journal,  454. 
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Mr.  Mason  had  doubts  on  the  subject.  Congress,  he 
thought,  would  not  have  the  power,  unless  it  were  ex- 
pressed. Though  he  had  a  mortal  hatred  to  paper-money, 
yet  as  he  could  not  foresee  all  emergencies,  he  was  un- 
willing to  tie  the  hands  of  the  Legislature.  He  observed 
that  the  late  war  could  not  have  been  carried  on,  had 
such  a  prohibition  existed. 

Mr.  Gk>rham.  The  power,  as  far  as  it  will  be  neces- 
sary, or  safe,  is  involved  in  that  of  borrowing. 

Mr.  Mercer  was  a  friend  to  paper-money,  though  in 
the  present  state  and  temper  of  America,  he  should 
neither  propose  nor  approve  of  such  a  measure.  He  was 
consequently  opposed  to  a  prohibition  of  it  altogether. 
It  will  stamp  suspicion  on  the  Government,  to  deny  it 
a  discretion  on  this  point.  It  was  impolitic,  also,  to  ex- 
cite the  opposition  of  all  those  who  were  friends  to  paper- 
money.  The  people  of  property  would  be  sure  to  be  on 
the  side  of  the  plan,  and  it  was  impolitic  to  purchase 
their  further  attachment  with  the  loss  of  the  opposite 
class  of  citizens. 

Mr.  Ellsworth  thought  this  a  favorable  moment  to 
shut  and  bar  the  door  against  paper-money.  The  mis- 
chiefs of  the  various  experiments  which  had  been  made 
were  now  fresh  in  the  public  mind,  and  had  excited  the 
disgust  of  all  the  respectable  part  of  America.  By  with- 
holding the  power  from  the  new  Government,  more 
friends  of  influence  would  be  gained  to  it  than  by  almost 
anything  else.  Paper-money  can  in  no  case  be  necessary. 
Give  the  Government  credit,  and  other  resources  will 
offer.    The  power  may  do  harm,  never  good. 

Mr.  Randolph,  notwithstanding  his  antipathy  to  paper- 
money,  could  not  agree  to  strike  out  the  words,  as  he 
could  not  foresee  all  the  occasions  that  might  arise. 

Mr.  Wilson.  It  will  have  a  most  salutary  influence  on 
the  credit  of  the  United  States,  to  remove  the  possibility 
of  paper-money.  This  expedient  can  never  succeed  whilst 
its  mischiefs  are  remembered.  And  as  long  as  it  can  be 
resorted  to,  it  will  be  a  bar  to  other  resources. 

Mr.  Butler  remarked,  that  paper  was  a  legal  tender 
in  no  country  in  Europe.  He  was  urgent  for  disarming 
the  government  of  such  a  power. 

Mr.  Mason  was  still  averse  to  tying  the  hands  of  the 
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Legislature  altogether.  If  there  was  no  example  in  Ea- 
rope,  as  just  remarked,  it  might  be  observed,  on  the 
other  side,  that  there  was  none  in  which  the  Oovemment 
was  restrained  on  this  head. 

'  Mr.  Read  thought  the  words,  if  not  struck  out,  would 
be  as  alarming  as  the  mark  of  the  Beast  in  Revelations. 

Mr.  Langdon  had  rather  reject  the  whole  plan  than 
retain  the  three  words,  "'and  emit  bills." 

On  the  motion  to  strike  out  the  following  States  voted 
aye :  New  Hampshire,  Massachusetts,  Connecticut,  Pennsyl- 
vania, Delaware,  Virginia,*  North  Carolina,  South  Caro- 
lina, Georgia — ^9. 

The  following  voted  no :    New  Jersey,  Maryland — 2. 

The  remaining  clause  to  borrow  money  was  then  agreed 
to  without  objection.*  As  the  clause  then  stood  it  read. 
Congress  shall  have  power  to  borrow  money. 

Subsequently  the  Committee  on  Style  added  to  this 
language  the  words,  "on  the  credit  of  the  United 
States."*  And  it  then  read,  Congress  shall  have  power 
to  borrow  money  on  the  credit  of  the  United  States,  and 
that  language  was  carried  into  the  Constitution  without 
opposition  or  debate,  there  being  no  reference  in  the 
report  of  the  Committee  on  Style  to  the  emission  of  bills 
of  credit. 

It  will  be  seen  from  this  debate  that  there  was  wide 
difference  of  opinion  in  the  Convention  concerning  the 
policy  of  empowering  Congress  to  ''emit  bills  on  the 
credit  of  the  United  States."  Mr.  Gouverneur  Morris 
was  opposed  to  Congress  having  such  authority.  Mr. 
Madison  was  not  opposed  to  conferring  such  authority 
on  Congress,   but  was  in   favor  of  prohibiting  Congress 

4  This  vote  in  the  affirmative  by  Virginia  waa  occasioned  by  the 
acquiescence  of  Mr.  Madison,  who  became  satisfied  that  striking  out 
the  words  would  not  disable  the  Government  from  the  use  of  public 
notes,  as  far  as  they  could  be  safe  and  proper;  and  would  only  cut 
off  the  pretext  for  a  paper-currency  and  particularly  for  making  the 
bills  a  tender,  either  for  public  or  private  debts. 

ft  Journal,  543. 

^  There  is  nothing  in  the  proceedings  of  the  Convention  to  indicate 
who  is  the  author  of  the  phrase  ''On  the  credit  of  the  United  States/' 
or  why  the  Committee  inserted  these  words  in  their  report  or  just  what 
they  were  expected  to  accomplish,  or  what  effect  or  construction  should 
be  given  them. 


POWER   TO   BOSBOW    MONET.  413 

from  making  such  bills  a  legal  tender,  and  thought  that 
the  promissory  notes  of  the  Oovemment  issued  in  that 
shape  might  in  some  emergencies  be  beneficial.  Mr. 
Mason  was  doubtful  on  the  subject.  He  thought  Con- 
gress could  not  emit  such  bills  unless  the  power  to  do  so 
'was  expressly  conferred,  and  though  he  dreaded  the  ef- 
fect of  paper  money,  he  could  not  foretell  the  emergen- 
cies that  might  arise,  and  was,  therefore,  unwilling  to  tie 
the  hands  of  Congress  in  the  matter.  He  thought  the 
War  of  the  Revolution  could  not  have  been  carried  on 
had  such  a  prohibition  existed  during  that  time.  Mr. 
Gorham  thought  the  power  to  emit  bills  as  far  as  was 
necessary  or  safe,  was  involved  in  the  power  to  borrow 
money.  Mr.  Mercer  was  friendly  to  paper  money,  but  in 
consideration  of  the  state  of  public  feeling  would  neither 
oppose  nor  approve  the  measure,  but  he  was  opposed  to 
prohibiting  Congress  from  emitting  bills,  for  the  reason 
that  it  would  stamp  suspicion  on  the  Government  to  re- 
fuse to  give  it  discretionary  power  over  the  question. 
Mr.  Ellsworth  took  a  different  view,  and  thought  the 
door  should  be  shut  and  barred  against  paper  money. 
Paper  money,  said  he,  can  in  no  case  be  necessary;  only 
give  the  Government  credit  and  other  resources  will 
come.  Mr.  Randolph  was  opposed  to  paper  money,  but 
could  not  consent  to  withhold  the  power  to  emit  bills  of 
credit  from  Congress,  for  like  Mr.  Mason  he  could  not 
foretell  all  the  occasions  that  might  arise,  and  Congress 
should  have  discretionary  power  on  the  subject.  Mr. 
Wilson  thought  that  to  remove  the  possibility  of  issuing 
paper  money  would  have  a  most  beneficial  effect  on  the 
credit  of  the  Government.  Mr.  Butler  said  paper  money 
was  not  a  legal  tender  in  any  country  in  Europe,  and 
he  favored  preventing  Congress  from  having  the  power 
to  make  it  such.  Mr.  Mason  replied  to  this  by  saying, 
if  Europe  furnished  no  example  of  a  country  making 
paper  money  a  legal  tender,  it  was  also  true  that  there 
was  no  Government  in  Europe  which  was  prevented 
from  doing  so.  Mr.  Read  thought  it  would  be  beneficial 
if  Congress  were  deprived  of  such  power;  and  Mr.  Lang- 
don  said  he  would  reject  the  whole  plan  rather  than  re- 
tain the  three  words  '*and  emit  bills." 
Mr.  Madison  seems  to  have  changed  his  opinion  dur- 
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ing  the  debate,  for  he  came  to  the  conclusion  that  to 
deprive  Congress  of  the  power  to  emit  bills  would  not 
prevent  the  Government  from  issuing  public  notes,  as 
long  as  such  a  course  was  safe  and  proper,  but  that  to 
omit  giving  Congress  such  power  would  prevent  the 
pretext  for  a  paper  currency,  and  especially  for  making 
the  bills  a  legal  tender,  either  for  public  or  private  debts/ 
The  final  vote  on  the  question  of  prohibiting  Congress 
from  emitting  bills  on  the  credit  of  the  United  States 
showed  that  the  States  by  more  than  four  to  one  favored 
such  prohibition,  yet  it  is  apparent  that  several  members 
of  the  Convention  voted  with  their  States  because  they 
believed  it  a  matter  of  present  expediency,  and  not  be- 
cause they  believed  the  prohibition  would  be  a  perma- 
nent benefit  to  the  country,  or  was  justified  by  superior 
wisdom.  Several  members  of  the  Convention  were  un- 
doubtedly strongly  impressed  with  the  belief  that  it 
would  be  inexpedient  to  deprive  Congress  of  the  power 
to  emit  bills,  since  a  contingency  might  some  time  arise 
when  it  would  be  proper  to  do  so,  and  Congress  should 
be  free  to  exercise  its  judgment  as  to  the  course  it 
should  pursue  at  such  times.  Long  afterwards  such  a 
contingency  did  arise. 

In  considering  this  clause  as  it  stands  in  the  Consti- 
tution the  question  naturally  suggests  itself  whether  the 
words  **on  the  credit  of  the  United  States"  strengthen 
the  clause.  Had  Congress  been  empowered  **to  borrow 
money,"  would  it  not  have  had  the  same,  and  as  full 
power,  as  it  has  under  the  clause  standing  now  in  the 
Constitution?  If  the  power  were  conferred- upon  Con- 
gress to  borrow  money,  would  it  not  imply  the  power  to 
borrow  it  in  any  manner,  or  in  any  way  consistent  with 
the  ends  and  purposes  to  be  accomplished  so  long  as 
those  ends  and  purposes  were  within  the  limitations  of 
the  Constitution  f  If  under  such  a  power  Congress  had 
borrowed  money  on  the  credit  of  the  United  States,  that 
is,  authorized  the  issuance  of  notes  payable  by  the  Gov- 
ernment, could  it  not  have  justified  itself  and  found  safe 
refuge  under  the  decision  of  Marshall  in  McCuUoch  v. 
Maryland,  ''that  the  ends  to  be  sought  were  legitimate 
and  within   the   scope   of   the   Constitution?"     This   was 

1  Journal,  543,  note. 
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evidently  the  opinion  of  some  members  of  the  Conven- 
tion, as  appears  from  the  debate  just  cited.  But  the 
Convention  added  to  the  power  to  borrow  money  the 
words  **on  the  credit  of  the  United  States,"  and  this 
takes  the  question  from  the  domain  of  doubt  and  pledges 
the  whole  credit  of  the  Oovemment  to  the  payment  of 
money  borrowed  by  Congress.  There  is  no  limitation  on 
the  power  to  borrow.  A  learned  commentator  on  the 
Constitution,  speaking  of  this  clause,  said:  '' Congress 
may  borrow  at  any  time,  in  any  manner,  anywhere,  of 
anybody,  to  any  amount,  and  on  any  terms  as  to  secur- 
ity, payment  or  interest."* 

This  clause  is  one  of  the  shortest  and  most  explicit, 
and  certainly  one  of  the  most  important,  in  the  Consti- 
tution. The  whole  subject  of  borrowing  money  is  left  to 
Congress  without  any  limitation  or  restriction.  Whatever 
means  that  body  employs  to  borrow  money  is  permissible 
and  constitutional  under  this  grant.  Chief  Justice  Chase 
said  of  it  in  Banks  v.  The  Mayor:*  **The  authority  to 
borrow  money  on  the  credit  of  the  United  States  is,  in 
the  enumeration  of  the  powers  expressly  granted  by  the 
Constitution,  second  in  place,  and  only  second  in  im- 
portance to  the  authority  to  lay  and  collect  taxes.  Both 
are  given  as  means  to  the  exercise  of  the  functions  of 
Government  under  the  Constitution;  and  both,  if  neither 
had  been  expressly  conferred,  would  be  necessarily  im- 
plied from  other  powers.  For  no  one  will  assert  that 
without  them  the  great  powers  to  raise  and  support 
armies,  to  provide  and  maintain  a  navy,  and  to  carry 
on  war,  could  be  exercised  at  all;  or,  if  at  all,  with 
adequate   efficiency. ' ' 

It  was  seventy  years  after  the  adoption  of  the  Consti- 
tution before  the  contingency  which  some  members  of 
the  Constitutional  Convention  thought  might  come,  did 
come,  and.  it  tested  the  strength  of  this  clause  and  other 
clauses  of  the  Constitution  as  no  man  who  assisted  in 
the  preparation  of  that  instrument  could  have  dreamed 
would  be  done.  Could  the  framers  of  our  Constitution 
have  looked  into  the  future  of  the  Republic  which  they 
established    and    have    seen    more    than    thirty    millions 

>  Farrar'B  Manual  of  the  Constitution,  290. 
•  7  Wall.,  23. 
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of  population  in  thirty-four  States,  engaged  in  one  of  the 
most  bloody  wars  of  history,  struggling  on  the  one  hand  for 
the  overthrow,  and  on  the  other  for  the  maintenance  of 
the  nation  they  had  founded,  they  could  have  formed 
some  idea  of  the  strains  and  tests  which  the  Constitution 
they  adopted  would  be  called  upon  to  sustain. 

It  was  during  the  Civil  War  in  the  United  States 
that  the  strength  and  wisdom  of  the  Constitution  be- 
came understood.  It  was  when  the  necessities  of  war 
arose  that  the  latent  powers  of  the  Constitution  de- 
veloped. They  had  always  existed,  but  the  occasion 
had  not  before  existed  which  called  them  into  operation; 
but  when  it  came,  the  Constitution  was  great  enough  and 
stalwart  enough  to  stand  the  ordeal. 

One  of  the  most  trying  and  momentous  questions  which 
grew  out  of  the  war  between  the  States  was  the  precise 
question  Mr.  Madison  suggested  in  the  debate  just 
quoted — ^the  power  of  Congress  to  emit  bills  on  the  credit  of  the 
United  States  and  make  them  a  legal  tender  for  public  and 
private  debts.  The  expression  used  in  the  Articles  of  Confeder- 
ation was  **to  borrow  money  or  emit  bills  on  the  credit 
of  the  United  States,"  as  we  have  already  seen.  The 
clause  of  the  Constitution  now  under  consideration  was 
taken  by  the  Convention  from  the  Articles,  and  only 
differs  from  their  language  by  the  omission  of  the  words 
''or  emit  bills;"  so  it  was  an  easy  transition  from  the 
language  of  the  Articles  to  that  of  the  Constitution. 
Bills  of  credit  were  the  paper  currency  issued  by  the 
Congress  of  the  Confederation,  and  also  by  the  several 
States  before  the  formation  of  the  Constitution.  Later 
in  the  history  of  our  currency  most,  if  not  all,  the 
paper  money  issued  by  the  Government  was  classed  as 
coming  within  the  meaning  of  the  expression  ''bills  of 
credit." 

The  power  of  Congress  to  make  paper  money  a  legal 
tender  for  the  payment  of  public  and  private  debts  first 
came  before  the  Supreme  Court  of  the  United  States  in 
the  case  of  Hepburn  v.  Griswold,*°  and  was  decided  in 
1869.  The  facts  on  which  the  question  was  presented 
were  these.     On  the  20th  of  June,  1860,  Mrs.  Hepburn 

10  8  Wall.,  603. 
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executed  and  delivered  her  promissory  note  to  Henry 
Griswold,  by  the  terms  of  which  she  promised  to  pay 
him  on  the  20th  of  February,  1862,  eleven  thousand 
two  hundred  and  fifty  ''dollars."  When  the  note  fell 
due  the  only  lawful  money  of  the  United  States,  or 
money  which  was  legal  tender  in  payment  of  private 
debts,  was  gold  and  silver.  Five  days  after  the  maturity 
of  the  note.  Congress  passed  a  bill  which  authorized  the 
issue  of  $150,000,000  of  notes  by  the  government  commonly 
called  green-backs. 

The  act  authorizing  the  issue  of  these  notes  contained 
this  provision:  ''And  such  notes,  herein  authorized,  shall  be 
receivable  in  payment  of  all  taxes,  internal  duties,  excises,  debts, 
and  demands  of  every  kind  due  to  the  United  States,  except 
duties  on  imports,  and  of  all  claims  and  demands  against  the 
United  States  of  every  kind  whatsoever,  except  for  interest 
upon  bonds  and  notes,  which  shall  be  paid  in  coin ;  and  shall 
also  be  lawful  money  and  a  legal  tender  in  payment  of  all 
debts,  public  and  private,  within  the  United  States,  except 
duties  on  imports  and  interest  as  aforesaid.  "^^ 

On  Mrs.  Hepburn's  failing  to  pay  her  note  at  matur* 
ity,  and  for  some  time  thereafter,  Oriswold  brought  suit 
against  her  on  the  note,  and  she  then  tendered  him  (but 
not  in  gold  or  silver)  the  sum  of  twelve  thousand  seven 
hundred  and  twenty  dollars,  being  the  amount  of  the 
principal  of  the  note  with  interest  thereon  to  the  date  ot 
the  tender,  together  with  all  costs.  Oriswold  refused  to 
accept  the  tender.  The  case  was  then  tried  and  the 
Chancellor  found  in  favor  of  Mrs.  Hepburn.  Griswold 
took  the  case  to  the  court  of  errors  of  Kentucky,  where 
the  judgment  of  the  Chancellor  was  reversed,  and  the 
cause  was  remanded  to  the  lower  court  with  instructions 
to  enter  judgment  for  Griswold.  From  the  judgment  of 
the  court  of  errors  Mrs.  Hepburn  took  the  case  to  the 
Supreme  Court  of  the  United  States. 

Perhaps  no  case  except  the  Dred  Scott  case  was  ever 
presented  to  that  tribunal  which  excited  more  universal 
interest  than  this  one.  Public  sentiment  was  greatly  di- 
vided upon  the  question  and  hardly  a  public  man  could 
be  found  who  had  not  formed  and  expressed  his  views 
on    the    constitutionality   of   the    question    involved,    and 
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many  of  the  most  able  and  eminent  members  of  the  domi- 
nant political  party  were  not  in  sympathy  with  their 
party  on  this  subject.  By  reason  of  the  great  importance 
of  the  case  I  will  review  the  decision  of  the  Chief 
Justice  at  length. 

The  opinion  of  the  majority  of  the  court  was  an- 
nounced by  Chief  Justice  Chase.  Coming  to  the  question 
of  the  legal  tender  quality  of  the  notes  issued  under  the  ^ 
act  he  said,  (p.  614):  ''It  has  not  been  maintained  in 
argument,  nor,  indeed,  would  anyone,  however  slightly 
conversant  with  constitutional  law,  think  of  maintain- 
ing that  there  is  in  the  Constitution  any  express  grant 
of  legislative  power  to  make  any  description  of  credit 
currency  a  legal  tender  in  payment  of  debts. 

''We  must  inquire,  then,  whether  this  can  be  done  in 
the  exercise  of  an  implied  power." 

Having  stated  this  to  be  the  fundamental  question  in 
the  case,  he  went  back  to  the  case  of  McCulloch  v. 
Maryland,^'  and  willingly  accepted  Marshall's  rule  as  laid 
down  in  that  case  for  the  correct  determination  whether 
an  act  of  Congress  can  be  held  constitutional  on  the 
ground  that  it  is  an  exercise  by  Congress  of  an  implied 
power.  That  rule  was,  "Let  the  end  be  legitimate,  let 
it  be  within  the  scope  of  the  Constitution,  and  all  means 
which  are  appropriate,  which  are  plainly  adapted  to  that 
end,  which  are  not  prohibited,  but  consistent  with  the 
letter  and  spirit  of  the  Constitution,  are  constitutional." 

He  then  quoted  the  following  from  the  same  opinion 
of  Marshall:  "Should  Congress,  in  the  execution  of  its 
powers,  adopt  measures  which  are  prohibited  by  the  Con- 
stitution, or  should  Congress,  under  the  pretext  of  exe- 
cuting its  powers,  pass  laws  for  the  accomplishment  of 
objects  not  entrusted  to  the  Government,  it  would  be  the 
painful  duty  of  this  tribunal,  should  a  case  requiring 
such  a  decision  come  before  it,  to  say  that  such  an  act 
was  not  the  law  of  the  land.  But  where  the  law  is  not 
prohibited,  and  is  really  calculated  to  effect  any  of  the 
objects  entrusted  to  the  Government,  to  undertake  here 
to  inquire  into  the  degree  of  its  necessity  would  be  to 
pass  the  line  which  circumscribes  the  judicial  department 
and  tread  on  legislative  grounds." 

IS  4  Wheaton,  316. 
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Having  adopted  Marshall's  rule  for  testing  the  con- 
stitutionality of  an  implied  power  of  Congress,  and  hav- 
ing also  adopted  Marshall's  rule  as  to  when  it  was  the 
duty  of  the  court  to  say  that  ''An  act  of  Congress  was 
not  the  law  of  the  land,"  the  Chief  Justice  proceeded  to 
state  the  question  upon  which  the  decision  of  the  court 
was  asked,  to  be  this  (p.  615) :  ''Is  the  clause  which 
makes  United  States  notes  a  legal  tender  for  debts  con- 
tracted prior  to  its  enactment  a  law  of  the  description 
stated  in  the  rule."  He  then  proceeded  to  argue  that  the 
power  to  impart  legal  tender  quality  to  notes  or  promises 
by  the  Government  to  pay  money  when  offered  in  dis- 
charge of  preexisting  debts,  would  not  be  derived  from 
the  coinage  power  or  from  any  other  power  expressly 
given.  ...  It  had  been  maintained,  he  said  (p.  617), 
"in  argument  that  the  power  to  make  United  States  notes 
a  legal  tender  in  payment  of  all  debts  is  a  means  appro- 
priate and  plainly  adapted  to  the  execution  of  the  power 
to  carry  on  war,  of  the  power  to  regulate  commerce,  and 
of  the  power  to  borrow  money."  "If  it  is,"  said  he, 
"and  id  not  prohibited,  nor  inconsistent  with  the  law  or 
spirit  of  the  Constitution,  then  the  act  which  makes  them 
such  legal  tender  must  be  held  to  be  constitutional." 

He  then  took  up  the  question  whether  the  act  was  an 
appropriate  and  plainly  adapted  means  for  carrying  on 
war,  and  assumed  to  state  the  affirmative  of  the  argu- 
ment as  follows  (p.  617):  "Congress  has  power  to  de- 
clare and  provide  for  carrying  on  war;  Congress  has 
also  power  to  emit  bills  of  credit,  or  circulating  notes 
receivable  for  government  dues  and  payable,  so  far  at 
least  as  parties  are  willing  to  receive  them,  in  discharge 
of  government  obligations;  it  will  facilitate  the  use  of 
such  notes  in  disbursements  to  make  them  a  legal  ten- 
der in  payment  of  existing  debts;  therefore  Congress 
may  mak^  such  notes  a  legal  tender." 

He  challenged  the  soundness  of  this  argument,  and 
urged  that  it  carried  the  doctrine  of  implied  powers 
further  than  was  warranted  and  further  than  it  had 
ever  been  carried.  "It  is  difficult,"  he  said,  "to  say 
what  express  power  the  authority  to  make  notes  a  legal 
tender  in  payment  of  preexisting  debts  may  not  be  up- 
held as  incidental,  upon  the  principles  of  this  argument. 
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Is  there  any  power  which  does  not  involve  the  use  of 
money  f  And  is  there  any  doubt  that  Congress  may  is- 
sue and  use  bills  of  credit  as  money  in  the  execution  of 
any  power?  The  power  to  establish  postoffices  and  post- 
roads,  for  example,  involves  the  collection  and  disburse- 
ments of  a  great  revenue.  Is  not  the  power  to  make 
notes  a  legal  tender  as  clearly  incidental  to  this  power 
as  to  the  war  power?  The  answer  to  this  question  does 
not  appear  to  us  doubtful.  The  argument  therefore  seems 
to  prove  too  much.  It  carries  the  doctrine  of  implied 
powers  very  far  beyond  any  extent  hitherto  given  to  it. 
It  asserts  that  whatever  in  any  degree  promotes  an  end 
within  the  scope  of  a  general  power,  whether,  in  the  cor- 
rect sense  of  the  word,  appropriate  or  not,  may  be  done 
in  the  exercise  of  an  implied  power. '^  Can  this  proposi- 
tion be  maintained?  He  said  it  was  asserted  that  this 
is  not  a  question  for  the  court  deciding  a  cause,  but  for 
Congress  exercising  a  power. 

To  this  objection  he  replied  'Hhat  the  admission  of 
a  legislative  power  to  determine  finally  what  powers  have 
the  described  relation  as  means  to  the  execution  of  other 
powers  plainly  granted,  and,  then,  to  exercise  absolutely 
and  without  liability  to  questions,  in  cases  involving  pri- 
vate rights,  the  powers  thus  determined  to  have  that 
relation,  would  completely  change  the  nature  of  Ameri- 
can government.  It  would  convert  the  government 
which  the  people  ordained  as  a  government  of  limited 
powers,  into  a  government  of  unlimited  powers.  It  would 
confuse  the  boundaries  which  separate  the  executive  and 
judicial  from  the  legislative  authority.  It  would  obliter- 
ate every  criterion  which  this  court,  speaking  through  the 
venerated  Chief  Justice  in  the  case  already  cited,  es- 
tablished for  the  determination  of  the  question  whether 
legislative  acts  are  constitutional  or  unconstitutional. 

*' Undoubtedly  among  means  appropriate,  plainly  adapt- 
ed, really  calculated,  the  legislature  has  unrestricted 
choice.  But  there  can  be  no  implied  power  to  establish 
means  not  within  the  description"  (p.  618). 

The  Chief  Justice  was  willing  to  concede  that  Congress 
was  supreme  to  legislate  along  the  lines  established  by 
Marshall's  rule,  that  is,  '^ among  the  means  implied, 
plainly  adapted,  really  calculated,''  but  he  was  not  will- 
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ing  to  surrender  the  right  of  the  judicial  branch  of  the 
government  to  say  what  means  were  appropriate,  and, 
announced  that  there  could  be  no  implied  power  to  es- 
tablish means  not  within  the  description.  It  is  evi- 
dent that  he  was  clinging  closely  to  the  principles  of 
Marshall's  rule.  He  was  willing  to  follow  it,  but  he 
would  insist  that  it  should  not  be  carried  beyond  its 
true  limit,  and  thai  it  was  the  privilege  of  the  court  to  deter- 
mine what  that  limit  was.  He  then  proceeded  to  review 
the  national  currency  acts  and  show  that  much  of 
the  paper  currency  which  had  been  issued  by  the  govern- 
ment, and  was  then  in  existence,  did  not  contain  a  legal 
tender  clause,  and  con^equently  was  not  a  legal  tender, 
and  that  in  1863  three  hundred  and  fifty  millions  in  notes 
of  national  banks  was  issued  and  was  not  a  legal  tender, 
and  that  notwithstanding  these  facts  these  notes  circu- 
lated and  were  accepted  equally  with  notes  which  were  a 
legal  tender,  and  he  asserted  that  the  notes  which  were 
not  declared  a  legal  tender  circulated  with  those  which 
were  so  declared  without  unfavorable  discrimination. 

He  then  recurred  to  the  main  question  in  the  case, 
and  said  (p.  619) :  ''The  doubt  is  as  to  the  power  to 
declare  a  particular  class  of  these  notes  to  be  a  legal 
tender  in  payment  of  preexisting  debts."  And  further 
he  said  (p.  620),  **The  only  ground  upon  which  this 
power  is  asserted  is  that  the  making  of  them  a  legal 
tender  to  the  extent  mentioned  was  an  appropriate  and 
plainly  adapted  means  for  carrying  on  the  war." 

H^  then  again  referred  to  the  fact  that  other  notes 
which  were  not  legal  tender  constituted  a  very  large  por- 
tion of  the  circulating  medium  of  the  country  and  that 
they  circulated  freely  and  without  discount  with  those 
which  were  a  legal  tender.  He  pressed  this  argument 
still  further,  and  claimed  that  it  was  not  the  fact,  as 
was  asserted,  that  these  non-legal  tender  notes  were  re- 
deemable in  notes  which  were  legal  tender,  that  gave 
them  ready  circulation,  but  asserted  that  they  derived  their 
circulating  power  from  the  fact,  that  they  were  receivable  for 
'^government  dues," 

Eminent  writers,  he  continued,  denied  that  the  quality 
of  legal  tender  adds  anything  to  the  credit  or  usefulness 
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of  government  notes,  bnt,  on  the  contrary,  insisted  that 
it  impaired  both. 

''However  this  may  be,  it  must  be  remembered  that 
it  is  as  a  means  to  an  end  to  be  attained  by  the  action 
of  the  government,  that  the  implied  power  of  making 
notes  a  legal  tender  in  all  payments  is  claimed  under 
the  Constitution.  Now,  how  far  is  the  government 
helped  by  this  means  f  Certainly  it  can  not  obtain  new 
supplies  or  services  at  a  cheaper  rate,  for  no  one  will 
take  the  notes  for  more  than  they  are  worth  at  the 
time  of  the  new  contract.  The  price  will  rise  in  the 
ratio  of  the  depreciation,  and  this  is  all  that  could  hap- 
pen if  the  notes  were  not  made  a  legal  tender.  But  it 
may  be  said  that  the  depreciation  will  be  less  to  him 
who  takes  them  from  the  government,  if  the  govern- 
ment will  pledge  to  him  its  power  to  compel  his  creditors 
to  receive  them  at  par  in  payments.  This  is,  as  we 
have  seen,  by  no  means  certain.  If  the  quantity  issued 
be  excessive,  and  redemption  uncertain  and  remote,  great 
depreciation  will  take  place;  if,  on  the  other  hand,  the 
quantity  is  only  adequate  to  the  demands  of  business, 
and  confidence  in  early  redemption  is  strong,  the  notes 
will  circulate  freely,  whether  made  a  legal  tender  or  not. 

''But  if  it  be  admitted  that  some  increase  of  avail- 
ability is  derived  from  making  the  notes  a  legal  tender 
under  new  contracts,  it  by  no  means  follows  that  any 
appreciable  advantage  is  gained  by  compelling  creditors 
to  receive  them  in  satisfaction  of  pre-existing  debts.  And 
there  is  abundant  evidence,  that  whatever  benefit  is  pos- 
sible from  that  compulsion  to  some  individuals  or  to  the 
government,  is  far  more  than  outweighed  by  the  losses 
of  property,  the  derangement  of  business,  the  fluctuations 
of  currency  and  values,  and  the  increase  of  prices  to  the 
people  and  the  government,  and  the  long  train  of  evils 
which  flow  from  the  use  of  irredeemable  paper  money. 
It  is  true  that  these  evils  are  not  to  be  attributed  alto- 
gether to  making  it  a  legal  tender.  But  this  increases 
these  evils.  It  certainly  widens  their  extent  and  pro- 
tracts their  continuance.'' 

Concluding  his  opinion  upon  this  branch  of  the  ques- 
tion he  said  (pp.  621,  622) :  "We  are  unable  to  persuade 
ourselves  that  an  expedient  of  this  sort  is  an  appropriate 
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and  plainly  adapted  means  for  the  execution  of  the  power 
to  declare  and  carry  on  war.  If  it  adds  nothing  to  the 
utility  of  the  notes,  it  can  not  be  upheld  as  a  means 
to  the  end  in  furtherance  of  which  the  notes  are  issued. 
Nor  can  it,  in  our  judgment,  be  upheld  as  such,  if, 
while  facilitating  in  some  degree  the  circulation  of  the 
notes,  it  debases  and  injures  the  currency  in  its  proper 
use  to  a  much  greater  degree.  And  these  considerations 
seem  to  us  equally  applicable  to  the  powers  to  regulate 
commerce  and  to  borrow  money.  Both  powers  necessar- 
ily involve  the  use  of  money,  by  the  people  and  by  the 
government,  but  neither,  as  we  think,  carries  with  it 
as  an  appropriate  and  plainly  adapted  means  to  its 
exercise,  the  power  of  making  circulating  notes  a  legal 
tender  in  pa3anent  of  pre-existing  debts.'* 

He  then  discussed  the  question  from  another  view,  and 
said:  ''In  the  rule  stated  by  Chief  Justice  Marshall, 
the  words  appropriate,  plainly  adapted,  really  calculated, 
are  qualified  by  the  limitation  that  the  means  must  be 
not  prohibited,  but  consistent  with  the  letter  and  spirit 
of  the  Constitution.  Nothing  so  prohibited  or  inconsis- 
tent can  be  regarded  as  appropriate,  or  plainly  adapted, 
or  really  calculated  means  to  any  end. 

"Let  us  inquire,  then,  first,  whether  making  bills  of 
credit  a  legal  tender,  to  the  extent  indicated,  is  con- 
sistent with  the  spirit  of  the  Constitution.'' 

This  important  question  he  discussed  in  the  following 
manner:  ** Among  the  great  cardinal  principles  of  that  in- 
strument,, no  one  is  more  conspicuous  or  more  venerable 
than  the  establishment  of  justice.  And  what  was  intended 
by  the  establishment  of  justice  in  the  minds  of  the  peo- 
ple who  ordained  it  is,  happily,  not  a  matter  of  disputa- 
tion. It  is  not  left  to  inference  or  conjecture,  especially 
in  its  relations  to  contracts. 

"When  the  Constitution  was  undergoing  discussion  in 
the  Convention,  the  Congress  of  the  Confederation  was 
engaged  in  the  consideration  of  the  ordinance  for  the 
government  of  the  territory  northwest  of  the  Ohio,  the 
only  territory  subject  at  that  time  to  its  regulation  and 
control.  By  this  ordinance  certain  fundamental  articles 
of  compact  were  established  between  the  original  States 
and  the  people  and  States  of  the  territory,  for  the  pur* 
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pose,  to  use  its  own  language,  ^of  extending  the  funda- 
mental principles  of  civil  and  religious  liberty,  whereon 
these  republics'  (the  States  united  under  the  Confedera- 
tion), 'their  laws,  and  constitutions  are  erected.'  Among 
these  fundamental  principles  was  this:  'And  in  the 
just  preservation  of  rights  and  property  it  is  understood 
and  declared  that  no  law  ought  ever  to  be  made,  or 
have  force  in  the  said  territory,  that  shall  in  any  man- 
ner whatever  interfere  with  or  affect  private  contracts 
or  engagements  bona  fide  and  without  fraud  previously 
formed. ' 

''The  same  principle  found  more  condensed  expression 
in  that  most  valuable  provision  of  the  Constitution  of 
the  United  States,  ever  recognized  as  an  efficient  safe- 
guard against  injustice,  that  'no  State  shall  pass  any  law 
impairing    the    obligation    of    contracts.' 

"It  is  true  that  this  prohibition  is  not  applied  in  terms 
to  the  government  of  the  United  States.  Congress  has 
express  power  to  enact  bankrupt  laws,  and  we  do  not 
say  that  a  law  made  in  the  execution  of  any  other 
express  power,  which,  incidentally  only,  impairs  the 
obligation  of  a  contract,  can  be  held  to  be  unconstitu- 
tional for  that  reason. 

"But  we  think  it  clear  that  those  who  framed  and 
those  who  adopted  the  Constitution,  intended  that  the 
spirit  of  this  prohibition  should  pervade  the  entire  body 
of  legislation,  and  that  the  justice  which  the  Constitution 
was  ordained  to  establish  was  not  thought  by  them  to 
be  compatible  with  legislation  of  an  opposite  tendency. 
In  other  words,  we  can  not  doubt  that  a  law  not  made 
in  pursuance  of  an  express  power,  which  necessarily  and 
in  its  direct  operation  impairs  the  obligation  of  con- 
tracts, is  inconsistent  with  the  spirit  of  the  Constitution." 
(p.  623). 

Along  the  line  of  the  argument  that  .the  act  in  question 
was  an  impairment  of  the  obligation  of  contracts,  the 
Chief  Justice  further  cited  the  provision  of  the  Fifth 
Amendment  to  the  Constitution,  which  provides  that: 
"Private  property  shall  not  be  taken  for  public  use  with- 
out compensation."  This  provision,  he  said,  is  kindred 
in  spirit  to  that  which  forbids  legislation  impairing  the 
obligation  of  contracts;  but,  that  it  was  addressed  direct- 
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ly  and  solely  to  the  National  government.  The  pro- 
vision does  not,  he  said,  in  terms,  prohibit  legislation 
which  appropriates  the  private  property  of  one  class  of 
citizens  to  the  use  of  another  class;  but  if  such  property 
can  not  be  taken  for  the  benefit  of  all,  without  compen- 
sation, it  is  difficult  to  understand  how  it  can  be  so 
taken  for  the  benefit  of  a  part  without  violating  the 
spirit  of  the  prohibition. 

He  then  referred  to  the  provision  in  the  same  amend- 
ment which  declared  ''that  no  person  shall  be  deprived 
of  life,  liberty,  or  property,  without  due  process  of  law;'' 
and  said  that  in  the  judgment  of  the  majority  of  the 
Court  ''this  provision  of  the  amendment  could  not  have 
its  full  and  intended  effect  unless  it  was  considered  as 
a  direct  prohibition  of  the  legislation  which  he  was  con- 
sidering." • 

"It  is  not  doubted,"  he  continued  (p.  624),  "that  all 
the  provisions  of  this  amendment  operate  directly  in 
limitation  and  restraint  of  the  legislative  powers  con- 
ferred by  the  Constitution.  The  only  question  is,  whether 
an  act  which  compels  all  those  who  hold  contracts  for 
the  payment  of  gold  and  silver  money  to  accept  in  pay- 
ment a  currency  of  inferior  value  deprives  such  persons 
of  property  without  due  process  of  law. 

"It  is  quite  clear,  that  whatever  may  be  the  operation 
of  such  an  act,  due  process  of  law  makes  no  part  of  it. 
Does  it  deprive  any  person  of  property?  A  very  large 
proportion  of  the  property  of  civilized  men  exists  in  the 
form  of  contracts.  These  contracts  almost  invariably 
stipulate  for  the  payment  of  money.  And  we  have  al- 
ready seen  that  contracts  in  the  United  States,  prior  to 
the  act  under  consideration,  for  the  payment  of  money, 
were  contracts  to  pay  the  sums  specified  in  gold  and 
silver  coin.  And  it  is  beyond  doubt  that  the  holders  of 
these  contracts  were  and  are  as  fully  entitled  to  the 
protection  of  this  constitutional  provision  as  the  holders 
of  any  other  description  of  property. 

"But  it  may  be  said  that  the  holders  of  no  description 
of  property  are  protected  by  it  from  legislation  which 
incidentally  only  impairs  its  value.  And  it  may  be  urged 
in  illustration  that  the  holders  of  stock  in  a  turnpike, 
a  bridge,  or  a  manufacturing  corporation,  or  an   insur- 
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ance  company,  or  a  bank,  can  not  invoke  its  protection 
against  legislation  which,  by  authorizing  similar  works 
or  corporations,  reduces  its  price  in  the  market.  But 
all  this  does  not  appear  to  meet  the  real  difficulty.  In 
the  cases  mentioned  the  injury  is  purely  contingent  and 
incidental.  In  the  case  we-  are  considering  it  is  direct 
and  inevitable. 

''If  in  the  cases  mentioned  the  holders  of  the  stock 
were  required  by  law  to  convey  it  on  demand  to  anyone 
who  should  think  fit  to  offer  half  its  value  for  it,  the 
analogy,  would  be  more  obvious.  No  one  probably  could 
be  found  to  contend  that  an  act  enforcing  the  acceptance 
of  fifty  or  seventy-five  acres  of  land  in  satisfaction  of  a 
contract  to  convey  a  hundred  would  not  come  within 
the   prohibition   against   arbitrary   privation   of  property. 

**We  confess  ourselves  unable  to  perceive  any  solid  dis- 
tinction between  such  an  act  and  an  act  compelling  all 
citizens  to  accept,  in  satisfaction  of  all  contracts  for 
money,  half  or  three-quarters  or  any  other  proportion 
less  than  the  whole  of  the  value  actually  due,  according 
to  their  terms.  It  is  difficult  to  conceive  what  act  would 
take  private  property  without  process  of  law  if  such  an 
act  would  not. 

''We  are  obliged  to  conclude  that  an  act  making  mere 
promises  to  pay  dollars  a  legal  tender  in  payment  of 
debts  previously  contracted,  is  not  a  means  appropriate, 
plainly  adapted,  really  calculated  to  carry  into  effect  any 
express  power  vested  in  Congress;  that  such  an  act  is 
inconsistent  with  the  spirit  of  the  Constitution;  and 
that  it  is  prohibited  by  the  Constitution." 

The  Chief  Justice  then  concluded  his  opinion  in  the  fol- 
lowing resume  of  the  political  condition  of  the  country 
at  the  time  the  act  was  passed  (p.  625) :  "It  is  not 
surprising  that  amid  the  tumult  of  the  late  Civil  War,  and 
under  the  influence  of  apprehensions  for  the  safety  of  the 
Republic  almost  universal,  different  views,  never  before 
entertained  by  American  statesmen  or  jurists,  were 
adopted  by  many.  The  time  was  not  favorable  to  con- 
siderate reflections  upon  the  constitutional  limits  of 
legislative  or  executive  authority.  If  power  was  as- 
sumed from  patriotic  motives,  the  assumption  found 
ready  justification  in  patriotic  hearts.     Many  who  doubt- 
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ed  yielded  their  doubts;  many  who  did  not  doubt  were 
silent.  Some  who  were  strongly  adverse  to  making  gov- 
ernment notes  a  legal  tender  felt  themselves  constrained 
to  acquiesce  in  the  views  of  the  advocates  of  the  measure. 
Not  a  few  who  then  insisted  upon  its  necessity,  or  ac- 
quiesced in  that  view,  have,  since  the  return  of  peace, 
and  under  the  influence  of  the  calmer  time,  reconsidered 
their  conclusions,  and  now  concur  in  those  which  we  have 
just  announced.  These  conclusions  seem  to  us  to  be 
fully  sanctioned  by  the  letter  and  spirit  of  the  Constitu- 
tion." 

Summarizing  this  opinion  we  can  group  together  its 
distinctive  features  and  the  different  points  it  decided  as 
follows : 

First.  The  acts  of  Congress  of  1862  and  1863,  which 
made  United  States  notes  a  legal  tender  for  public  and 
private  debts,  included  debts  contracted  before  as  well 
as  those  contracted  after  their  passage. 

Second.  The  Constitution  contains  no  express  grant 
of  legislative  power  to  make  any  description  of  credit 
currency  a  legal  tender  in  payment  of  public  and  private 
debts. 

Third.  Congress  has  unlimited  choice  of  means  which 
are  appropriate,  plainly  adapted,  not  inconsistent  with 
the  spirit  of  the  Constitution,  nor  prohibited  by  its  terms; 
but  no  power  can  be  derived  iy  implication  from  any 
express  power  to  enact  laws  as  a  means  for  carrying  it 
into  execution,  unless  such  laws  come  within  the  above 
description. 

Fourth.  Making  Government  notes  or  bills  of  credit 
a  legal  tender  in  payment  of  antecedent  debts  is  not  a 
means  appropriate,  plainly  adapted,  or  really  calculated 
to  carry  into  effect  any  express  power  vested  in  Con- 
gress, and  is  inconsistent  with  the  spirit  of  the  Constitu- 
tion and  prohibited  by  it. 

Fifth.  The  provision  in  the  acts  of  1862  and  1863 
which  makes  United  States  notes  a  legal  tender  in  pay- 
ment of  public  and  private  debts,  so  far  as  it  applies 
to  debts  contracted  before  the  passage  of  the  acts,  is 
unwarranted  by  the  Constitution. 

Sixth.  Making  United  States  notes  a  legal  tender  for 
the  pajrment  of  public  and  private  debts  did  not  add  to 
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their  valae  as  a  circulating  medium,  and  was  not  a  means 
appropriate  and  plainly  adapted  for  carrying  on  the  war. 

Seventh.  In  the  United  States  the  power  to  deter- 
mine what  shall  be  lawful  money  and  a  legal  tender  is 
vested  in  Congress,  and  so  far  as  it  relates  to  the  precious 
metal  is  derived  from  the  power  to  coin  money;  but  this 
power  does  not  embrace  the  power  to  make  notes  or  the 
promises  of  the  Government  to  pay  money  a  legal  tender 
in  the  satisfaction  of  pre-existing  debts. 

Eighth.  If  X!ongress  in  executing  the  express  powers 
conferred  upon  it  by  the  Constitution  can  use  such  means 
as  to  it  seems  proper,  it  could  completely  change  the  na- 
ture of  the  American  Government.  The  exercise  of 
such  a  power  would  convert  the  Government  which  the 
people  ordained  as  one  of  limited  power  into  one  of 
tmlimited  power. 

Ninth.  The  acts  of  1862  and  1863  amounted  to  an  im- 
pairment of  the  obligation  of  contracts. 

Tenth.  They  also  violate  that  provision  of  the  fifth 
amendment  to  the  Constitution  which  declares  that  pri- 
vate property  shall  not  be  taken  for  public  use  without 
compensation. 

Eleventh.  The  acts  in  question  were  not  a  means  ap- 
propriate, plainly  adapted,  really  calculated  to  carry  into 
effect  any  express  power  vested  in  Congress,  and,  there- 
fore, were  inconsistent  with  the  spirit  of  the  Constitu- 
tion and  were  prohibited  by  it. 

Mr.  Justice  Miller  delivered  a  dissenting  opinion,  in 
which  Justices  Swayne  and  Davis  concurred. 

Because  of  the  importance  of  the  case,  and  for  the  ad- 
ditional reason  that  the  opinion  of  the  majority  of  the 
court  was  subsequently  reversed,  and  the  dissenting  opin- 
ion adopted  as  the  law,  I  shall  quote  with  liberality  from 
Mr.  Justice  Miller's  opinion. 

He  began  by  saying  (p.  626) :  **Tbe  provisions  of  the 
Constitution  of  the  United  States  which  have  direct 
reference  to  the  function  of  legislation  may  be  divided 
into  three  primary  classes: 

**1.    Those  which  confer  legislative  powers  on  Congress. 

'^2.  Those  which  prohibit  the  exercise  of  legislative 
powers  by  Congress. 
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"3.  Those  which  prohibit  the  States  from  exercising 
certain  legislative  powers. 

**The  powers  conferred  on  Congress  may  be  subdivided 
into  the  positive  and  auxiliary,  or,  as  they  are  more 
commonly  called,  the  express  and  the  implied  powers." 

After  this  general  statement  concerning  the  express 
and  implied  powers  of  Congress  under  the  Constitution, 
he  said:  ''The  implied  or  auxiliary  powers  of  legisla- 
tion are  founded  largely  on  that  general  provision  which 
closes  the  enumeration  of  powers  granted  in  express 
terms,  by  the  declaration  that  Congress  shall  also  'have 
power  to  make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution  the  foregoing  powers 
and  all  other  powers  vested  by  this  Constitution  in  the 
government  of  the  United  States,  or  in  any  department 
or  oiSScer  thereof.'  " 

He  then  said  the  question  which  the  court  is  called 
upon  to  decide  is:  "Whether  the  authority  to  make  the 
notes  of  the  United  States  a  lawful  tender  in  payment  of 
debts,  is  to  be  found  in  Congress  under  either  of  these 
classes  of  legislative  powers."  Then,  as  it  were,  to  clear 
away  any  lingering  doubt  which  might  exist  as  to 
whether  such  legislation  would  not  be  an  invasion  of  the 
rights  of  the  States,  he  said  expressly  (p.  627)  that  "this 
is  among  the  subjects  forbidden  by  the  Constitution  to 
the  States." 

He  quoted  the  Constitution  as  follows:  "No  State 
shall  coin  money,  emit  bills  of  credit,  or  make  anything 
but  gold  and  silver  coin  a  tender  in  payment  of  debts;" 
and  said  this  language  removed  the  whole  subject  from 
the  "domain  of  State  legislation."  He  continued  by 
saying  that  "the  Constitution  placed  no  such  prohibition 
upon  Congress,"  and  claimed  that  neither  the  power  of 
making  legal  tender,  nor  the  power  to  emit  bills  of 
credit,  nor  to  impair  the  obligation  of  contracts,  was 
denied  by  the  Constitution  to  Congress. 

He  then  states  the  question  in  the  case  again  in  this 
broad  way  (p.  628) :  "It  being  conceded,  then,  that  the 
power  under  consideration  would  not,  if  exercised  by 
Congress,  be  an  invasion  of  any  right  reserved  to  the 
States,  but  one  which  they  are  forbidden  to  employ,  and 
that  it  is  not  one  in  terms  either  granted  or  denied  to 
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Congress,  can  it  be  sustained  as  a  law  necessary  and 
proper,  at  the  time  it  was  enacted,  for  carrying  into  exe- 
cution any  of  these  powers  that  are  expressly  granted 
either  to  Congress,  or  to  the  government,  or  to  any  de- 
partment thereof? 

'*From  the  organization  of  the  government  under  the 
present  Constitution,  there  have  been  from  time  to  time 
attempts  to  limit  the  powers  granted  by  that  instrument, 
by  a  narrow  and  literal  rule  of  construction,  and  these 
have  been  specially  directed  to  the  general  clause  which 
we  have  cited  as  the  foundation  of  the  auxiliary  powers 
of  the  government.  It  has  been  said  that  this  clause,  so 
far  from  authorizing  the  use  of  any  means  which  could 
not  have  been  used  without  it,  is  a  restriction  upon  the 
powers  necessarily  implied  by  an  instrument  so  general 
in  its  language." 

''The  doctrine  is,"  he  continued,  ''that  when  an  act  of 
Congress  is  brought  to  the  test  of  this  clause  of  the  Con- 
stitution, its  necessity  must  be  absolute,  and  its  adaptation 
to  the  conceded  purpose  unquestionable'* 

He  maintained  that  this  .view  was  not  correct,  and 
said:  "Nowhere  has  this  principle  been  met  with  more 
emphatic  denial,  and  more  satisfactory  refutation,  than 
in  this  court." 

He  quoted  from  the  opinion  of  Marshall  in  the  case  of 
The  United  States  v.  Fisher,^'  where  that  eminent  jurist 
said  (p.  395) :  "Congress  must  possess  the  choice  of 
means,  and  must  be  empowered  to  use  any  means  which 
are  in  fact  conducive  to  the  exercise  of  a  power  granted 
by  the  Constitution." 

He  then  went  back  to  Marshall's  opinion  in  McCul- 
loch  V.  Maryland,^^  and  said  that  in  that  case  was 
to  be  found  the  most  exhaustive  discussion  of  the 
clause  that  "Congress  shall  have  power  to  make  all 
laws  which  shall  be  necessary  and  proper  for  carrying 
into  execution  the  foregoing  powers,  in  this  clause  and 
all  other  powers  vested  by  this  Constitution  in  the  gov- 
ernment of  the  United  States  or  in  any  department  or 
officer  thereof,"  and  quoted  Marshall's  discussion  of  the 
word   "necessary^'   as   follows    (p.    630) :     "In   speaking 

19  2  Crancfa,  358,  396. 
i«4  Wheaton,  316. 
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of  the  trae  meaning  of  the  word  'necessary'  in  this  clause 
of  the  Constitution,  he  says:  *Does  it  always  import  an 
absolute  physical  necessity  so  strong,  that  one  thing  to 
which  another  may  be  termed  necessary  can  not  exist 
without  it?  We  think  it  does  not.  If  reference  be  had 
to  its  use,  in  the  common  affairs  of  the  world,  or  in  ap- 
proved authors,  we  find  that  it  frequently  imports  no 
more  than  that  one  thing  is  convenient  or  useful,  or  es- 
sential to  another.  To  employ  means  necessary  to  an  end, 
is  generally  understood  as  employing  any  means  calcu- 
lated to  produce  the  end,  and  not  as  being  confined  to 
those  single  means  without  which  the  end  would  be  en- 
tirely unattainable.'  " 

He  then  asks  (p.  631-2):  *'Does  there  exist,  then,  any 
power  in  Congress  or  in  the  government,  by  express 
grant,  in  the  execution  of  which  this  legal  tender  act  was 
necessary  and  proper  in  the  sense  here  defined,  and 
under  the   circumstances  of  its  passage? 

''The  power  to  declare  war,  to  suppress  insurrection, 
to  raise  and  support  armies,  to  provide  and  maintain  a 
navy,  to  borrow  money  on  the  credit  of  the  United  States, 
to  pay  the  debts  of  the  Union,  and  to  provide  for  the 
common  defence  and  general  welfare,  are  each  and  all 
distinctly  and  specifically  granted  in  separate  clauses  of 
the  Constitution. 

"We  were  in  the  midst  of  a  war  which  called  all  these 
powers  into  exercise  and  taxed  them  severely.  A  war 
which,  if  we  take  into  account  the  increased  capacity  for 
destruction  introduced  by  modem  science,  and,  the  cor- 
responding increase  of  its  cost,  brought  into  operation 
powers  of  belligerency  more  potent  and  more  expensive 
than  any  that  the  world  has  ever  known. 

"All  the  ordinary  means  of  rendering  efficient  the  sev- 
eral powers  of  Congress  above  mentioned  had  been  em- 
ployed to  their  utmost  capacity,  and  with  the  spirit  of 
the  rebellion  unbroken,  with  large  armies  in  the  field 
unpaid,  with  a  current  expenditure  of  over  a  million  of 
dollars  per  day,  the  credit  of  the  government  nearly  ex- 
hausted, and  the  resources  of  taxation  inadequate  to  pay 
even  the  interest  on  the  public  debt,  Congress  was 
called  on  to  devise  some  new  means  of  borrowing  money 
on  the  credit  of  the  nation;  for  the  result  of  the  war  was 
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conceded  by  all  thoughtful  men  to  depend  on  the  ca- 
pacity of  the  government  to  raise  money  in  amounts 
previously  unknown.  The  banks  had  already  loaned 
their  means  to  the  treasury.  They  had  been  compelled  to 
suspend  the  payment  of  specie  on  their  own  notes.  The 
coin  in  the  country,  if  it  could  all  have  been  placed  with- 
in the  control  of  the  Secretary  of  the  Treasury,  would 
not  have  made  a  circulation  sufficient  to  answer  army 
purchases  and  army  payments,  to  say  nothing  of  the  or- 
dinary business  of  the  country.  A  general  collapse  of 
credit,  of  payment,  and  of  business  seemed  inevitable,  in 
which  faith  in  the  ability  of  the  government  would  have 
been  destroyed,  the  rebellion  would  have  triumphed,  the 
States  would  have  been  left  divided,  and  the  people  im- 
poverished. The  National  government  would  have  per- 
ished, and,  with  it,  the  Constitution  which  we  are  now 
called  upon  to  construe  with  such  nice  and  critical  ac- 
curacy."  . 

He  maintained  that  the  legal  tender  act  prevented  such 
a  national  disaster,  and  said  in  his  opinon  the  tender 
clause  was  necessary  to  prevent  such  disastrous  results, 
because  (p.  633),  ''It  furnished  instantly  a  means  of 
paying  the  soldiers  in  the  field,  and  filled  the  coffers  of 
the  commissary  and  quartermaster.  It  furnished  a  med- 
ium for  the  payment  of  private  debts,  as.  well  as  public, 
at  a  time  when  gold  was  being  rapidly  withdrawn  from 
circulation,  and  the  State  bank  currency  was  becoming 
worthless.  It  furnished  the  means  to  the  capitalist  of 
buying  the  bonds  of  the  government.  It  stimulated  trade, 
revived  the  drooping  energies  of  the  country,  and  re- 
stored confidence  to  the  public  mind." 

Turning  his  attention  to  that  portion  of  the  opinion  of 
the  Chief  Justice  in  which  he  claimed  that  it  "was  not 
necessary  to  clothe  the  notes  of  the  government  with 
legal  tender  power  in  order  to  make  them  available,  and 
that  treasury  notes  without  the  legal  tender  quality,  but 
bearing  on  their  face  the  pledge  of  the  faith  of  the 
United  States  for  their  ultimate  payment  in  coin,  would 
have  answered  the  necessities  of  the  government  with- 
out being  a  legal  tender,"  he  replied  (p.  633) :  '*But 
what  was  needed  was  something  more  than  the  credit 
of    the    government.      That    had    been    stretched    to    its 
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utmost  tension,  and  was  clearly  no  longer  sufSeient 
in  the  simple  form  of  borrowing  money.  Is  there  any 
reason  to  believe  that  the  mere  change  in  the  form  of 
the  security  given  would  have  revived  this  sinking  credit? 
On  the  contrary,  all  experience  shows  that  a  currency  not 
redeemable  promptly  in  coin,  but  dependent  on  the  credit 
of  a  promisor  whose  resources  are  rapidly  diminishing, 
while  his  liabilities  are  increasing,  soon  sinks  to  the  dead 
level  of  worthless  paper.  As  no  man  would  Have  been 
compelled  to  take  it  in  payment  of  debts,  as  it  bore  no 
interest,  as  its  period  of  redemption  would  have  been 
remote  and  uncertain,  this  must  have  been  the  inevitable 
fate  of  any  extensive  issue  of  such  notes. 

**But  when  by  lawv  they  were  made  to  discharge  the 
function  of  paying  debts,  they  had  a  perpetual  credit  of 
value,  equal  to  the  amount  of  all  the  debts,  public  and 
private,  in  the  country.  If  they  were  never  redeemed, 
as  they  never  have  been,  they  still  paid  debts  at  their 
par  value,  and  for  this  purpose  were  then,  and  always 
have  been,  eagerly  sought  by  the  people.  .  To  say,  then, 
that  this  quality  of  legal  tender  was  not  necessary  to 
their  usefulness,  seems  to  be  unsupported  by  any  sound 
view  of  the  situation.     .     .     . 

''The  legal  tender  clauses  of  the  statutes  under  con- 
sideration were  placed  emphatically  by  those  who  enacted 
them,  upon  their  necessity  to  the  further  borrowing  of 
money  and  maintaining  the  army  and  navy.  It  was  done 
reluctantly  and  with  hesitation,  and  only  after  the  neces- 
sity had  been  demonstrated  and  had  become  impera- 
tive.   .    .    . 

''Certainly  it  seems  to  the  best  judgment  that  I  can 
bring  to  bear  upon  the  subjeet  that  this  law  was  a  neces- 
sity in  the  most  stringest  sense  in  which  that  word 
can  be  used.  But  if  we  adopt  the  construction  of  Chief 
Justice  Marshall  and  the  full  court  over  which  he  pre- 
sided, a  construction  which  has  never  to  this  day  been 
overruled  or  questioned  in  this  court,  how  can  we  avoid 
this  conclusion?  Can  it  be  said  that  this  provision  did 
not  conduce  towards  the  purpose  of  borrowing  money, 
of  paying  debts,  of  raising  armies,  of  suppressing  in- 
surrection? Or  that  it  was  not  calculated  to  effect  these 
objects?    Or  that  it  was  not  useful  and  essential  to  that 
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endf  Can  it  be  said  that  this  was  not  among  the  choice 
of  means,  if  not  the  only  means,  which  were  left  to 
Congress  to  carry  on  this  war  for  national  existence?" 

Beferring  to  the  statement  in  the  opinion  of  the  Chief 
Justice  that  the  acts  in  question  were  an  impairment  of 
the  obligation  of  contracts,  he  admitted  they  were  an 
impairment  of  contracts  ''made  before  the  passage  of 
the  act,"  but  claimed  that  this  was  not  forbidden  to 
Congress  by  the  Constitution,  that  it  was  only  forbidden 
to  the  States,  and  that  the  exercise  of  the  power  was 
therefore  rightfully  within  the  domain  of  Congress. 

In  answer  to  the  further  objection  of  the  Chief  Jus- 
tice that  the  conduct  of  Congress  in  passing  the  acts 
in  question  was  a  violation  of  the  provision  of  the  Fifth 
Amendment  to  the  Constitution,  providing,  first,  that 
**  private  property  shall  not  be  taken  for  public  use  with- 
out due  compensation,"  and  second,  that  ''no  person 
shall  be  deprived  of  life,  liberty  or  property  without 
due  course  of  law,"  are  opposed  to  the  acts  under  con- 
sideration (p.  637),  he  said  the  'argument  was  too  vague 
for  his  conception,  by  which  the  indirect  effect  of  a 
great  public  measure,  in  depreciating  the  value  of  lands, 
stocks,  bonds,  and  other  contracts,  renders  such  a  law 
invalid  as  taking  private  property  for  public  use,  or  as 
depriving  the  owner  of  it  without  due  course  of  law." 

He  concluded  this  branch  of  his  opinion  as  follows  (p. 
638) :  "This  whole  argument  of  the  injustice  of  the  law, 
an  injustice  which  if  it  ever  existed  will  be  repeated  by 
now  holding  it  wholly  void;  and  of  its  opposition  to  the 
spirit  of  the  Constitution,  is  too  abstract  and  intangible 
for  application  to  courts  of  justice,  and  is,  above  all, 
dangerous  as  a  ground  on  which  to  declare  the  legisla- 
tion of  Congress  void  by  the  decision  of  a  court.  It 
would  authorize  this  court  to  enforce  theoretical  views  of 
the  genius  of  the  government,  or  vague  notions  of  the 
spirit  of  the  Constitution  and  of  abstract  justice,  by  de- 
claring void  laws  which  did  not  square  with  those  views. 
It  substitutes  our  ideas  of  policy  for  judicial  construc- 
tion, an  undefined  code  of  ethics  for  the  Constitution, 
and  a  court  of  justice  for  the  National  legislature." 

He  concluded  his  opinion  in  this  strong  language  (p- 
639) :    "Where  there  is  a  choice  of  means  the  selection  is 
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with  Congress,  not  the  court.  If  the  act  to  be  considered 
is  in  any  sense  essential  to  the  execution  of  an  acknowl- 
edged power,  the  degree  of  that  necessity  is  for  the  legis- 
lature and  not  for  the  court  to  determine." 

It  is  clear  that  Mr.  Justice  Miller  put  his  dissenting 
opinion  clearly  upon  the  ground  that  the  act  in  question 
was  necessary  as  a  war  measure — a  measure  so  necessary, 
that  in  his  opinion,  the  rebellion  would  have  been  success- 
ful and  the  nation  overthrown  had  not  Congress  resorted 
to  the  means  it  did. 

Like  the  Chief  Justice,  Justice  Miller  went  to  Mar- 
shall's opinion  in  McCulloch  v.  Maryland,  and  accepted 
the  rule  there  established  by  that  great  expounder  of 
th^  Constitution  as  being  the  correct  rule,  viz.,  '*Let  the 
end  be  legitimate,  let  it  be  within  the  scope  of  the  Con- 
stitution, and  all  means  which  are  appropriate,  which 
are  plainly  adapted  to  the  end,  which  are  not  prohibited, 
but  consistent  with  the  letter  and  spirit  of  the  Con- 
stitution, are  constitutional."  And  here  was  the  diverg- 
ing point  in  these  two  great  opinions.  They  accepted  the 
same  test  by  which  to  determine  the  constitutionality  of 
an  act  of  Congress.  About  this  there  was  no  question  or 
difference  of  opinion  between  them.  Marshall  had  given 
the  correct  rule  for  the  solution  of  the  question,  but  it 
was  for  them  to  agree  to  its  application.  This  they  could 
not  do.  Starting  from  the  same  common  ground,  their 
arguments  began  at  once  to  diverge  and  kept  constantly 
widening  as  they  progressed  until  their  conclusions  were 
far  apart  and  in  the  end  irreconcilable  with  each  other. 
The  Chief  Justice  maintained  that  the  passage  of  the 
acts  in  question  did  not  come  within  Marshall's  rule 
while  Mr.  Justice  Miller  claimed  they  did. 

At  the  time  this  case  was  decided  the  Supreme  Court 
consisted  of  the  Chief  Justice  and  seven  associate  Jus- 
tices. Soon  thereafter  one  of  the  Justices  resigned  and 
the  vacancy  was  filled  and  under  the  provisions  of  the  act 
of  April  10,  1869,  another  Justice  was  appointed  making 
the  Court  consist  of  the  Chief  Justice  and  eight  associate 
justices. 

In    1870    the    cases    of   Knox    v.    Lee,    and    Parker   v. 
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Davis/^  involving  substantially  the  same  question  as 
Hepburn  v.  Griswold,  were  argued  before  the  Court  con- 
sisting of  the  Chief  Justice  and  the  eight  associate  Jus- 
tices. The  case  of  Knox  v.  Lee  was  presented  on  the 
following  facts:  Before  the  rebellion,  Mrs.  Lee,  a  loyal 
citizen  of  the  United  States,  resident  in  Pennsylvania, 
owned  a  flock  of  sheep  in  Texas,  which,  on  the  outbreak 
of  the  rebellion,  she  left  in  charge  of  their  shepherd.  In 
March,  1863,  the  Confederate  authorities,  under  certain 
statutes  which  they  had  passed  in  aid  of  the  rebellion, 
confiscated  and  sold  the  sheep  as  the  property  of  an 
alien  enemy.  Enox  purchased  them,  paying  for  them  in 
''Confederate  money,"  then  worth  but  the  third  part  of 
a  like  sum  in  coin.  The  rebellion  having  been  suppressed, 
Mrs.  Lee  brought  suit  against  Enox  for  taking  and  con- 
verting the  sheep.  Enox  pleaded  in  bar  the  confiyscation 
and  sale  by  the  Confederate  Government;  a  plea  which 
the  Court  overruled. 

The  ordinary  money  in  use  in  the  United  States  at  the 
time  of  the  purchase  of  the  sheep  by  Enox  was  notes  of 
the  United  States,  commonly  known  as  ''greenbacks" — 
notes  whose  issue  was  authorized  by  acts  of  Congress, 
dated  February  25,  1862,  July  11,  1862,  and  March  3, 
1863,  and  which  the  acts  declared  should  be  a  legal  ten- 
der in  payment  of  all  debts.  The  plaintiffs  offered  to 
prove  what  the  difference  in  value  was  between  gold  and 
silver  and  the  United  States  currency  known  as  green- 
backs, for  the  purpose  of  showing  that  gold  and  silver 
had  a  greater  value  than  greenbacks,  and  for  the  pur- 
pose of  allowing  the  jury  to  estimate  the  difference  be- 
tween the  two,  to  which  evidence  the  defendant,  at  the^ 
time  it  was  offered,  objected,  on  the  ground  that  the 
United  States  currency  was  made  a  legal  tender  by  law, 
and  that  there  was  no  difference  in  value  in  law  be- 
tween the  two.  The  court  sustained  the  objection,  and 
excluded  all  evidence  as  to  the  difference  in  value  be- 
tween specie  and  legal  tender  notes  of  the  United  States, 
and  no  evidence  was  allowed  to  go  to  the  jury  on  this 
point. 

After  having   ruled   as   above,   the   court,   on   its   own 

18  12  Wallace,  457. 
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motion,  at  the  conclusion  of  its  charge,  said:  *''In  assessing 
damages,  the  jury  will  recollect  that  whatever  amount  they 
may  give  by  their  verdict  can  be  discharged  by  the  payment 
of  such  amount  in  legal  tender  notes  of  the  United  States." 

The  jury  found  for  the  plaintiff,  and  the  defendant 
brought  the  case  to  the  Supreme  Court,  complaining, 
first,  of  the  overruling  of  his  plea,  and  second,  of  the 
above-quoted  sentence  in  the  charge;  which  he  alleged 
had  led  the  jury  improperly  to  increase  the  damages. 

The  case  of  Parker  v.  Davis  arose  on  a  bill  in  equity 
by  Davis  to  compel  the  specific  performance  of  a  con- 
tract by  Parker  to  convey  a  lot  of  land  to  Davis  upon 
the  payment  of  a  given  sum  of  money.  The  contract  was 
dated,  and  the  suit  upon  it  brought,  before  the  passage 
of  any  of  the  acts  of  Congress  above  referred  to,  au- 
thorizing the  issue  of  (Government  notes  and  making 
them  a  legal  tender  in  payment  of  all  debts.  The  Su- 
preme Court  of  Massachusetts  decreed  that  Davis  should 
pay  into  Court  a  certain  sum  of  money,  and  that  Parker 
should  thereupon  execute  a  deed  to  him  of  the  lands  in 
question. 

In  pursuance  of  that  decree  Davis  paid  into  Court  the 
sum  named,  in  United  States  notes,  known  as  greenbacks. 
Parker  refused  to  execute  the  deed  required  by  the  de- 
cree, upon  the  ground  that  he  was  entitled  to  have  the 
sum  paid  into  Court  in  coin,  and  that  the  payment  into 
Court  of  greenbacks  was  not  complying  with  the  order 
of  the  Court.  Whereupon  the  Court,  upon  hearing  the 
parties,  changed  the  decree,  and  ordered  that  Parker 
should  execute  the  deed  required  by  his  contract  upon 
payment  into  Court  by  Davis  of  the  specific  sum  in 
notes  of  the  United  States.  Prom  that  decree  the  case 
was  taken  to  the  Supreme  Court. 

The  cases  were  argued  at  the  same  time,  and  are  re- 
ported together,  and  are  known  as  the  Legal  Tender 
Cases. 

Mr.  Justice  Strong  delivered  the  opinion  of  the  Court. 
He  said  in  the  very  beginning  of  his  opinion  (p.  529), 
**The  controlling  questions  in  these  cases  are  the  fol- 
lowing: Are  the  acts  of  Congress  known  as  the  legal 
tender  acts,  constitutional  when  applied  to  contracts  made 
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before  their  passage;  and,  secondly,  are  they  valid  as 
applicable  to  debts  contracted  since  their  enactments 

The  case  of  Parker  ▼.  Davis  involved  the  determination 
of  the  first  question,  and  Enox  v.  Lee  presented  the 
second  question. 

After  some  preliminary  remarks  on  the  general  status 
of  the  cases  and  the  questions  involved,  Justice  Strong 
said  (p.  531),  *'A  decent  respect  for  a  co-ordinate  branch 
of  the  government  demands  that  the  judiciary  should  pre- 
sume, until  the  contrary  is  clearly  shown,  that  there  has 
been  no  transgression  of  power  by  Congress — all  the  mem- 
bers of  which  act  under  the  obligation  of  an  oath  of 
fidelity  to  the  Constitution,"  and  quoted  from  Common- 
wealth V.  Smith^*  and  Fletcher  v.  Peck"  to  support  this 
proposition. 

He  then  announced  that,  it  was  incumbent  on  those  who 
claimed  the  acts  in  question  to  be  unconstitutional  to 
show  that  they  were  in  violation  of  the  Constitution. 

He  next  stated  (p.  531,  532)  that,  ''When  investigating 
the  nature  and  extent  of  the  powers  conferred  by  the 
Constitution  upon  Congress,  it  is  indispensable  to  keep 
in  view  the  objects  for  which  those  powers  were  granted. 
This  is  a  universal  rule  of  construction  applied  alike  to 
statutes,  wills,  contracts,  and  constitutions.  If  the  gen- 
eral purpose  of  the  instrument  is  ascertained,  the  lan- 
guage of  its  provisions  must  be  construed  with  reference 
to  that  purpose  and  so  as  to  subserve  it.  In  no  other 
way  can  the  intent  of  the  framers  of  the  instrument  be 
discovered.  And  there  are  more  urgent  reasons  for 
looking  to  the  ultimate  purpose  in  examining  the  pow- 
ers conferred  by  a  constitution  than  there  are  in  constru- 
ing a  statute,  a  will,  or  a  contract.  We  do  not  expect 
to  find  in  a  constitution  minute  details.  It  is  necessarily 
brief  and  comprehensive.  It  prescribes  outlines,  leav- 
ing the  filling  up  to  be  deduced  from  the  outlines."  He 
quoted  Martin  v.  Hunter,"  and  McCulloch  v.  Maryland** 
as  sustaining  this  proposition;  and  then  continued:  ''If 
these    are   correct   principles,    if   they   are   proper    views 
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of  the  manner  in  which  the  Constitution  is  to  be  under- 
stood, the  powers  conferred  upon  Congress  must  be  re* 
garded  as  related  to  each  other,  and  all  means  for  a 
common  end.  Each  is  but  part  of  a  system,  a  constituent 
of  one  whole.  No  single  power  is  the  ultimate  end  for 
which  the  Constitution  was  adopted.  It  may,  in  a  very 
proper  sense,  be  treated  as  a  means  for  the  accomplish- 
ment oi  a  subordinate  object,  but  that  object  is  itself  a 
means  designed  for  an  ulterior  purpose.  Thus  the  power 
to  levy  and  collect  taxes,  to  coin  money  and  regulate 
its  value,  to  raise  and  support  armies,  or  to  provide  for 
and  maintain  a  navy,  are  instruments  for  the  paramount 
object,  which  was  to  establish  a  government,  sovereign 
within  its  sphere,  with  capability  of  self-preservation, 
thereby  forming  a  union  more  perfect  than  that  which 
existed  under  the  old  Confederacy." 

Again  he  said  (p.  534):  *'It  is  not  indispensable  to 
the  existence  of  any  power  claimed  for  the  Federal  gov- 
ernment that  it  can  be  found  specified  in  the  words  of 
the  Constitution,  or  clearly  and  directly  traceable  to  some 
one  of  the  specified  powers.  Its  existence  may  be  de- 
duced fairly  from  more  than  one  of  the  substantive  pow- 
ers expressly  defined,  or  from  them  all  combined.  It  is 
allowable  to  group  together  any  number  of  them  and 
infer  from  them  all  that  the  power  claimed  has  been  con- 
ferred. Such  a  treatment  of  the  Constitution  is  recog- 
nized by  its  own  provisions.  This  is  well  illustrated  in 
its  language  respecting  the  writ  of  habeas  corpus.  The 
power  to  suspend  the  privilege  of  that  writ  is  not  expressly 
given,  nor  can  it  be  deduced  from  any  one  of  the  par- 
ticularized grants  of  power.  Tet  it  is  provided  that  the 
privileges  of  the  writ  shall  not  be  suspended  except  in 
certain  defined  contingencies.  This  is  no  express  grant  of 
power.  It  is  a  restriction.  But  it  shows  irresistibly  that 
somewhere  in  the  Constitution  power  to  suspend  the  privi- 
lege of  the  writ  was  granted,  either  by  some  one  or 
more  of  the  specifications  of  power,  or  by  them  all 
combined."  He  then  said  (p.  538)  that  in  McCulloch 
V.  Maryland  the  fullest  consideration  was  given  to 
this  clause  of  the  Constitution  granting  auxiliary  powers, 
and  a  construction  adopted  that  has  ever  since  been 
accepted    as    determining    its    true    meaning.      ^'In    that 
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case  it  was  finally  settled  that  in  the  gift  by  the  Con- 
stitution to  Congress  of  authority  to  enact  laws  'neces- 
sary and  proper'  for  the  execution  of  all  the  powers 
created  by  it,  the  necessity  spoken  of  is  not  to  be  under- 
stood as  an  absolute  one.  On  the  contrary,  this  court 
then  held  that  the  sound  construction  of  the  Constitu- 
tion must  allow  to  the  national  legislature  that  discre- 
tion with  respect  to  the  means  by  which  the  powers  it 
confers  are  to  be  carried  into  execution,  which  will  en- 
able that  body  to  perform  the  high  duties  assigned  to 
it  in  the  manner  most  beneficial  to  the  people.    .    .    . 

''The  same  case  marked  out  with  admirable  precision 
the  province  of  this  court,  when  it  declared  that  'when 
the  law  is  not  prohibited  and  is  really  calculated  to  effect 
any  of  the  objects  intrusted  to  the  government,  to  under- 
take here  to  inquire  into  the  degree  of  its  necessity  would 
be  to  pass  the  line  which  circumscribes  the  judicial  de- 
partment and  to  tread  on  legislative  ground.'  This 
court  disclaims  all  pretensions  to  such  a  power." 

"With  these  rules  of  constitutional  construction  be- 
fore us,"  continued  the  learned  Justice  (p.  539),  "settled 
at  an  early  period  in  the  history  of  the  government, 
hitherto  universally  accepted,  and  not  even  now  doubted, 
we  have  a  safe  guide  to  a  right  decision  of  the  questions 
before  us.  Before  we  can  hold  the  legal  tender  acts 
unconstitutional,  we  must  be  convinced  they  were  not  ap- 
propriate means,  or  means  conducive  to  the  execution 
of  any  or  all  of  the  powers  of  Congress,  or  of  the 
government,  not  appropriate  in  any  degree  (for  we  are 
not  judges  of  the  degree  of  appropriateness),  or  we  must 
hold  that  they  were  prohibited.  This  brings  us  to  the 
inquiry  whether  they  were,  when  enacted,  appropriate 
instrumentalities  for  carrying  into  effect,  or  executing 
any  of  the  known  powers  of  Congress,  or  of  any  de- 
partment of  the  government." 

He  then  entered  into  a  lengthy  discussion  of  the  cir- 
cumstances under  which  the  acts  in  question  were  passed 
and  the  legal  tender  power  imparted  to  the  bills  issued 
by  the  government,  and  reviewed  the  legislation  upon  the 
subject  and  put  it  upon  the  same  ground  that  Mr.  Justice 
Miller  put  it  upon,  namely,  a  necessity  of  war,  and  con- 
cluded his  opinion  upon  this  branch  of  the  cases  in  the 
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following  language  (p.  541) :  ''But  if  it  be  conceded 
that  some  other  means  might  have  been  chosen  for  the 
accomplishment  of  these  legitimate  and  necessary  ends, 
the  concession  does  not  weaken  the  argument.  It  is  urged 
now,  after  the  lapse  of  nine  years,  and  when  the  emer- 
gency has  passed,  that  treasury  notes  without  the  legal 
tender  clause  might  have  been  issued,  and  that  the  neces- 
sities of  the  government  might  thus  have  been  supplied. 
Hence  it  is  inferred  there  was  no  necessity  for  giving 
to  the  notes  issued  the  capability  of  paying  private  debts. 
At  best  this  is  mere  conjecture.  But  admitting  it  to  be 
true,  what  does  it  prove  t  Nothing  more  than  that  Con- 
gress had  the  choice  of  means  for  a  legitimate  end,  each 
appropriate,  and  adapted  to  that  end,  though,  perhaps, 
in  different  degrees.  What  thenf  Can  this  court  say 
that  it  ought  to  have  adopted  one  rather  than  the  other! 
Is  it  our  province  to  decide  that  the  means  selected  were 
beyond  the  constitutional  power  of  Congress,  because 
we  may  think  that  other  means  to  the  same  ends  would 
have  been  more  appropriate  and  equally  efficient  t  That 
would  be  to  assume  legislative  power,  and  to  disregard 
the  accepted  rules  for  construing  the  Constitution.  The 
degree  of  the  necessity  for  any  congressional  enactment, 
or  the  relative  degree  of  its  appropriateness,  if  it  have 
any  appropriateness,  is  for  consideration  in  Congress,  not 
here.'' 

As  to  the  impairment  of  the  obligation  of .  contracts, 
Mr.  Justice  Strong  did  not  admit,  as  Mr.  Justice  Miller 
admitted  in  his  opinion  in  Hepburn  v.  Oriswold,  that 
the  acts  did  impair  certain  contracts,  to  wit,  those  made 
before  the  passage  of  the  acts  in  question,  but  centered 
his  opinion  on  this  subject  on  the  doctrine  that  ''the 
obligation  of  a  contract  to  pay  money  is  to  pay  that 
which  the  law  shall  recognize  as  money  when  the  pay- 
ment is  to  be  made."  He  said:  ''If  there  is  anything 
settled  by  decision  it  is  this,  and  we  do  not  understand 
it  to  be  controverted."  "No  one,"  said  he  (p.  548),  "ever 
doubted  that  a  debt  of  one  thousand  dollars,  contracted 
before  1834,  could  be  paid  by  one  hundred  eagles  coined 
after  that  year,  though  they  contained  no  more  gold  than 
ninety-four  eagles  such  as  were  coined  when  the  con- 
tract was  made,  and  this,  not  because  of  the  intrinsic 
value  of  the  coin,  but  because  of  its  legal  value." 
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"Every  contract,"  he  continued  (p.  549),  '*for  the 
payment  of  money,  simply,  is  necessarily  subject  to  the 
constitutional  power  of  the  government  over  the  cur- 
rency, whatever  that  power  may  be,  and  the  obligation 
of  the  parties  is,  therefore,  assumed  with  reference  to 
that  power." 

He  then  considered  whether  the  acts  in  question 
amounted  to  the  impairment  of  the  obligation  of  a 
contract,  and  declared  that  there  was  nothing  in  the  Con- 
stitution which  prevented  Congress  from  doing  so.  Next 
he  passed  to  the  consideration  of  the  question  that  the 
legal  tender  acts  were  prohibited  by  the  spirit  of  the 
Fifth  Amendment,  which  forbids  the  taking  of  private 
property  for  public  purposes  without  just  compensation, 
or  due  process  of  law.  **That  provision,"  said  he  (p.  551), 
**has  always  been  understood  as  referring  only  to  a 
direct  appropriation,  and  not  to  consequential  injuries 
resulting  from  the  exercise  of  lawful  power.  It  has 
never  been  supposed  to  have  any  bearing  upon,  or  to  in- 
hibit laws  that  indirectly  work  harm  and  loss  to  in- 
dividuals. A  new  tariff,  an  embargo,  a  draft,  or  a  war 
may  inevitably  bring  upon  individuals  great  losses;  may, 
indeed,  render  valuable  property  almost  valueless.  They 
may  destroy  the  worth  of  contracts.  But  whoever  sup- 
posed that,  because  of  this,  a  tariff  could  not  be  changed, 
or  a  non-intercourse  act,  or  an  embargo  be  enacted,  or  a 
war  be  declared  Y  .  .  .  Admit  it  was  a  hardship  (p. 
552),  but  it  is  not  every  hardship  that  is  unjust,  much 
less  that  is  unconstitutional;  and  certainly  it  would  be 
an  anomaly  for  us  to  hold  an  act  of  Congress  invalid 
merely  because  we  might  think  its  provisions  harsh  and 
unjust." 

The  acts  of  Congress  were  held  constitutional  as 
applied  to  contracts  made  either  before  or  after  their 
passage,  and  so  far  as  Hepburn  v.  Griswold  conflicted 
with  this  opinion  it  was  overruled. 

Mr.  Justice  Bradley  delivered  a  concurring  opinion, 
in  which  he  considered  the  question  of  issuing  bills  of 
credit  from  an  historical  standpoint,  and  said  on  this  sub- 
ject (p.  556) :  "Another  proposition  equally  clear  is,  that 
at  the  time  the  Constitution  was  adopted  it  was,  and  had  for 
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a  long  time  been,  the  practice  of  most,  if  not  all,  civilized 
governments,  to  employ  the  public  credit  as  a  means  of 
anticipating  the  national  revenues  for  the  purpose  of 
enabling  them  to  exercise  their  governmental  functions, 
and  to  meet  the  various  exigencies  to  which  all  nations 
are  subject;  and  that  the  mode  of  employing  the  public 
credit  was  various  in  diflEerent  countries,  and  at  differ- 
ent periods — sometimes  by  the  agency  of  a  national  bank, 
sometimes  by  the  issue  of  exchequer  bills  or  bills  of 
credit,  and  sometimes  by  pledges  of  the  public  domain." 

He  then  reviewed  the  history  of  bills  of  credit  by  the 
various  Colonies  prior  to  and  during  the  Revolution,  and 
asserted  that  the  Revolution  was  successful  by  reason  of 
the  benefit  derived  from  these  bills,  and  continued  (p. 
558):  **  These  precedents  are  cited  without  reference  to 
the  policy  or  impolicy  of  the  several  measures  in  the 
particular  cases;  that  is  always  a  question  for  the  legis- 
lative discretion.  They  establish  the  historical  fact  that 
when  the  Constitution  was  adopted,  the  employment  of 
bills  of  credit  was  deemed  a  legitimate  means  of  meet- 
ing the  exigencies  of  a  regularly  constituted  govern- 
ment, and  that  the  affixing  to  them  of  the  quality  of  a 
legal  tender  was  regarded  as  entirely  discretionary  with 
the  legislature." 

He  then  said  (p.  560) :  **I  hold  it  to  be  the  prerogative 
of  every  government  not  restrained  by  its  Constitution  to 
anticipate  its  resources  by  the  issue  of  exchequer  bills, 
bills  of  credit,  <  bonds,  stock,  or  a  banking  apparatus. 
Whether  those  issues  shall  or  shall  not  be  receivable  in 
payment  of  private  debts  is  an  incidental  matter  in  the 
discretion  of  such  government  unless  restrained  by  consti- 
tutional prohibition." 

After  discussing  this  question  he  concludes  this  half  of 
his  opinion  in  this  very  strong  and  comprehensive  language 
(p.  563) :  ^'It  is  absolutely  essential  to  independent  national 
existence  that  government  should  have  a  firm  hold  on  the 
two  great  sovereign  instrumentalities  of  the  sword  and  the 
purse,  and  the  right  to  wield  them  without  restriction  on  oc- 
casions of  national  peril.  In  certain  emergencies  government 
must  have  at  its  command,  not  only  the  personal  services — 
the  bodies  and  lives — of  its  citizens,  but  the  lesser,  though 
not  less  essential,  power  of  absolute  control  over  the  re- 
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sources  of  the  eountiy.  Its  armies  miist  be  Med,  and  its 
navies  manned,  by  the  citizens  in  person.  Its  material  of 
war,  its  monitions,  equipment,  and  commisBary  stores  most 
eome  from  the  industry  of  the  country.  This  can  only  be 
stimulated  into  activity  by  a  proper  financial  system,  espe- 
cially as  regards  the  currency." 

Differing  from  Mr.  Justice  Miller  in  his  opinion, 
and  from  Mr.  Justice  Strong  in  his,  in  which  each  of  those 
Justices  put  the  power  of  Congress  to  make  biUs  a  legal 
tender  upon  the  ground  that  it  was  an  exigency  of  the  war, 
Mr.  Justice  Bradley  said  upon  this  point  (p.  567) :  ''I  do 
not  say  that  it  is  a  war  power,  or  that  it  is  only  to  be 
called  into  exercise  in  time  of  war;  for  other  public  exi- 
gencies may  arise  in  the  history  of  a  nation  which  may 
make  it  expedient  and  imperative  to  exercise  it.  But  of 
the  occasions  when,  and  of  the  times  how  long,  it  shall 
be  exercised  and  in  force,  it  is  for  the  legislative  depart- 
ment of  the  government  to  judge." 

Mr.  Justice  Bradley  did  not  discuss  the  question  of  the 
impairment  of  the  obligation  of  contracts,  nor  the  ques- 
tions arising  out  of  the  Fifth  Amendment. 

He  seems  to  have  rested  his  opinion  upon  the  ground  that 
Congress  must  be  the  judge  of  the  question  as  to  when  an 
emergency  arises  which  would  justify  making  the  currency 
of  the  country  a  legal  tender  for  the  payment  of  public 
and  private  debts;  and  that  when  Congress  had  exercised 
that  power  there  was  no  power  in  the  court  to  interfere  with 
it. 

Chief  Justice  Chase  delivered  a  dissenting  opinion,'^  as 
did  Justices  Clifford  and  Field. 

20  Senator  Sherman  and  the  author  were  once  conyersing  about  the 
Legal  Tender  cases  when  the  Senator  made  the  following  interesting 
statement:  While  Chief  Justice  Chase  was  Secretary  of  the  Treasury, 
he  invited  several  Senators  and  Representatives  to  his  office  and  told 
them  it  was  necessary  to  have  Congress  pass  an  act  authorizing  the 
issuing  of  legal  tender  notes.  He  was  at  once  told  by  almost  every- 
one present  that  such  an  act  would  not  be  constitutional.  To  this 
he  replied  that  that  objection  had  not  escaped  his  attention,  but  on 
the  contrary  he  had  given  it  careful  consideration  and  was  clearly 
of  the  opinion  that  Congress  could  pass  such  an  act  under  such 
national  necessity  as  then  existed.  With  great  reluctance  the  Senators 
and  Representatives  present  agreed  to  aid  in  passing  such  an  act,  which 
was  done.  Soon  after  this  the  constitutionality  of  the  act  was  raised  in 
a  case  and  its  validity  sustained.    Secretary  Chase  called  the  Senators 
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The  Chief  Justice  quoted  Marshall's  rule  as  laid  down  in 
McCulloeh  V.  Maryland  for  determining  the  constitutional- 
ity of  a  statute,  and  said  it  was  the  proper  test,  and  further 

and  RepresentatiTes  together  who  had  formerly  met  in  his  office  and 
with  great  pleasure  informed  them  of  the  decision.    "Very  well/'  said 
they,  **wait  until  the  case  reaches  the  Ck)urt  of  Appeals,  then  you  will 
see  what  becomes  of  your  constitutional  question."    In  a  short  time  the 
case  was  decided  by  the  Court  of  Appeals  and  again  the  constitutionality 
of  the  legislation  was  sustained.    The  Secretary  again  called  the  Senators 
and  Representatives  together  and  informed  them  of  the  decision  and 
seemed  to  take  great  delight  in  making  the  announcement.  The  Senators 
and  Representatives  then  said,  "Wait  until  the  question  reaches  the  Su- 
preme Court  of  the  United  States  and  you  will  hear  something."   To  thia 
Secretary  Chase  replied,  "It  will  be  decided  when  it  gets  to  that  Court 
just  as  it  has  been  in  the  State  courts;  the  constitutionality  of  the 
act  will  be  upheld."     Soon  after,  Mr.  Chase  resigned  as  Secretary  of 
the  Treasury.    In  a  short  time  he  was  appointed  Chief  Justice  of  the 
Supreme  Court  and  sat  in  that  capacity  when  the  case  from  the  Court 
of     Appeals     came     before     the     Supreme     Court,     and     delivered 
the  opinion  in  the  case.    To  the  amazement  of  everybody  the  judgment 
of  the  lower  courts  was  reyersed  and  the  legislation  held  to  be  uncon- 
stitutional. 

Mr.  Justice  Strong  in  delivering  the  majority  opinion  in  the  L^al 
Tender  cases  made  the  following  reference  to  the  views  of  Chief  Justice 
Chase  when  Secretary  of  the  Treasury,  "Even  the  head  of  the  treasury 
represented  to  Congress  the  necessity  of  making  the  new  issues  Legal 
Tenders,  or  rather,  declared  it  impossible  to  avoid  the  necessity."  12 
Wallace,  642. 

To  this  reference  the  Chief  Justice  in  his  dissenting  opinion  replied: 
"The  reference  made  in  the  opinion  just  read,  as  well  as  in  the  argu- 
ment at  the  bar,  to  the  opinions  of  the  Chief  Justice,  when  Secretary 
of  the  Treasury,  seems  to  warrant,  if  it  does  not  require,  some  observa- 
tions before  proceeding  further  in  the  discussion. 

"It  was  his  fortune  at  the  time  the  legal  tender  clause  was  in- 
serted in  the  bill  to  authorize  the  issue  of  United  States  notes  and 
received  the  sanction  of  Congress,'  to  be  charged  with  the  anxious  and 
responsible  duty  of  providing  funds  for  the  prosecution  of  the  war. 
In  no  report  made  by  him  to  Congress  was  the  expedient  of  making 
the  notes  of  the  United  States  a  legal  tender  suggested.  He  urged 
the  issue  of  notes  payable  on  demand  in  coin  or  received  as  coin  in 
pa3rment  of  duties.  When  the  State  banks  had  suspended  specie  pay- 
ments, he  recommended  the  issue  of  United  States  notes  receivable  for 
all  loans  to  the  United  States  and  all  government  dues  except  duties 
on  imports.  In  his  report  of  December,  1862,  he  said  that  'United 
States  notes  receivable  for  bonds  bearing  a  secure  specie  interest  are 
next  beet  to  notes  convertible  into  coin,'  and  after  stating  the  financial 
measures  which  in  his  judgment  were  advisable,  he  added:  'The  Sec- 
retary recommends,  therefore,  no  mere  paper  money  scheme,  but  on 
the  contrary  a  series  of  measures  looking  to  a  safe  and  gradual  return 
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said  that  it  was  the  duty  of  the  court  to  decide  an  act  of 
Congress  unwarranted  by  the  Constitution  if  it  did  not 
come  within  the  reasonable  scope  of  this  rule.  He  then 
said  (p.  571):  ''Congress  may  not  adopt  any  means  for 
the  execution  of  an  express  power  that  Congress  may  see 
fit  to  adopt.  It  must  be  a  necessary  and  proper  means 
within  the  fair  meaning  of  the  rule.  If  not  such  it  can  not 
be  employed  consistently  with  the  Constitution.  Whether 
the  means  actually  employed  in  a  given  case  are  such  or 
not  the  court  must  decide.  The  court  must  judge  of  the 
fact,  Congress  of  the  degree  of  necessity." 

By  maintaining  that  this  was  the  rule,  he  placed  the 
final  determination  of  the  question  on  the  court  and  not  on 
Congress,  for  whether  Congress  brought  itself  within  the 
rule  or  not  must  depend  upon  what  the  Court  said  about 
it. 

This  view  he  did  not  discuss  in  his  former  opinion. 

He  then  reviewed  the  questions  involved,  substantially  as 
he  had  in  his  opinion  in  Hepburn  v.  Griswold,  and  quoted 
from  Mr.  Webster's  argument,  in  which  that  great  states- 
man said  (p.  586):  '*Most  unquestionably  there  is  no 
legal  tender  and  there  can  be  no  legal  tender  in 
this  country,  under  the  authority  of  this  government 
or  any  other,  but  gold  and  silver,  either  the  coinage 
of    our    mints    or    foreign    coin    at    rates    regulated   by 

to  gold  and  silver  as  the  only  permanent  basis,  standard,  and  measure 
of  value  recognized  by  the  Oonstitution.'  At  the  seseion  of  Congress 
before  this  report  was  made  the  bill  containing  the  legal  tender 
clause  had  become  a  law.  He  was  extremely  and  avowedly  averse  to 
this  clause,  but  was  very  solicitous  for  the  passage  of  the  bill  to 
authorise  the  issue  of  the  United  States  notes  then  pending.  He  thought 
it  indispensably  necessary  that  the  authority  to  issue  these  notes 
should  be  granted  by  Congress.  The  passage  of  the  bill  was  delayed^ 
if  not  jeoparded,  by  the  difference  of  opinion  which  prevailed  on  the 
question  of  making  them  a  legal  tender.  It  was  under  these  circum- 
stances that  he  expressed  the  opinion,  when  called  upon  by  the  Com- 
mittee of  Ways  and  Means,  that  it  was  necessary;  and  he  was  not 
sorry  to  find  it  sustained  by  the  decisions  of  respected  courts  not 
unanimous  indeed,  nor  without  contrary  decisions  of  State  courts  equal- 
ly respectable.  Examination  and  reflection  under  more  propitious  cir- 
cumstances have  satisfied  him  that  this  opinion  was  erroneous,  and 
he  does  not  hesitate  to  declare  it.  He  would  do  so,  just  as  unhes- 
itatingly, if  his  favor  to  the  legal  tender  clause  had  been  at  that  time 
decided,  and  his  opinion  as  to  the  constitutionality  of  the  measure 
clear."     12  Wallace,  575-576. 
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Congress.  This  is  a  constitutional  principle  perfectly 
plain  and  of  the  very  highest  importance.  The  States  are 
prohibited  from  making  anything  but  gold  and  silver  a 
tender  in  payment  of  debts,  and  although  no  such  express 
prohibition  is  applied  to  Congress,  yet  as  Congress  has  no  power 
granted  to  it  in  this  respect  but  to  coin  money  and  regvlate  the 
valvs  of  foreign  coin,  it  clearly  has  no  power  to  substitute  paper 
or  anything  else  for  coin  as  a  tender  in  payment  of  debts 
and  in  discharge  of  contracts." 

This  decision  reversed  the  decision  of  the  court  in  Hep- 
bum  V.  Qriswold  and  adopted  the  dissenting  opinion  of 
Mr.  Justice  Miller  in  that  case  as  the  law.  The  history 
of  that  period,  however,  shows  that  the  decision  was 
regarded  by  the  bench  and  bar  of  the  country  as  a  doubt- 
ful construction  of  the  Constitution,  but  so  far  as  the 
ground  upon  which  the  dissenting  justices  in  Hepburn  v. 
Qriswold  and  the  majority  of  the  justices  in  Knox  v.  Lee, 
and  Parker  v.  Davis  had  rested  their  decisions  there  could 
be  no  question  and  no  room  for  misconstruction  or  mis- 
understanding. It  was  a  plain,  unequivocal,  unambiguous 
declaration  that  Congress  had  passed  these  acts  strictly  as 
a  necessity  of  war.  That  whether  the  power  was  an  express 
one  or  an  implied  one  really  made  no  difference.  The  life 
of  the  Government  was  in  jeopardy  and  the  doctrine  of 
self-preservation  was  resorted  to  to  maintain  it.  It  is  true 
that  Justice  Bradley,  in  his  concurring  opinion  in  the  last 
cases,  said  that  he  ''did  not  put  this  exercise  by  Congress 
as  a  war  power,  for  other  emergencies  might  arise  even 
in  time  of  peace  when  it  would  be  necessary  for  Congress 
to  exercise  such  power,"  yet  he  concurred  in  the  opinion 
of  Mr.  Justice  Miller  and  that  of  Mr.  Justice  Strong  that 
as  the  exercise  of  a  war  power  it  was  entirely  within  the 
power  of  Congress  to  pass  the  acts  in  question. 

The  fact  that  the  exercise  of  such  power  on  the  part  of 
Congress  was  regarded  as  a  necessity  of  war,  for  the  preser- 
vation of  the  Union,  greatly  tended  to  reconcile  the  spirit 
of  the  country  to  the  decision.  The  feeling  of  loyalty  to 
the  Union  which  pervaded  the  great  body  of  the  people 
induced  them  to  accept  the  decision  with  less  reluctance 
and  less  complaint  than  they  otherwise  would.  Six  years 
later  Congress  passed  the  act  of  1878,  the  constitutionality 
of  which  came  before  the  Supreme  Court  in  the  celebrated 
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case  of  Juilliard  ▼.  Oreenman,"  which  again  brought  the 
qaestion  of  the  power  of  Congress  to  make  paper  money  a 
legal  tender  in  payment  of  pnblic  and  private  debts  be- 
fore the  Court,  only  it  was  in  a  new  form. 

The  question  this  time  was  whether  or  not  Congress  had 
the  power  to  pass  snch  a  law  in  a  time  of  profound  peace. 
This  phase  of  the  question  was  entirely  new.  There  hiid 
been  no  intimation  or  expression  of  that  character  in  any 
opinion  on  the  part  of  any  justice  in  either  case  which 
had  been  decided  by  the  Court  except  the  dictum  of  Mr. 
Justice  Bradley  before  referred  to.  It  had  been  thought 
by  many  eminent  constitutional  lawyers  that  as  the  de- 
cision sustaining  the  constitutionality  of  such  acts  had  been 
put  in  the  last  cases  upon  the  ground  that  they  were  a 
war  measure  the  Court  would  not  go  beyond  that  doctrine. 

The  question  came  before  the  Supreme  Court  on  the  fol- 
lowing facts.  Juilliard,  who  was  a  citizen  of  New  York, 
brought  an  action  against  Oreenman,  who  was  a  citizen 
of  Connecticut,  in  the  circuit  court  of  New  York,  stating 
that  he  sold  and  delivered  to  Greenman,  at  his  request, 
one  hundred  bales  of  cotton  at  the  price  of  $5,122.90,  and 
that  Oreenman  agreed  to  pay  that  sum  in  cash  on  the  de- 
livery of  the  cotton  to  him,  but  that  he  had  not  paid  the 
same  or  any  part  thereof  except  the  sum  of  $22.90  on  ac- 
count, and  that  there  was  justly  due  him  from  said  Oreen- 
man the  sum  of  $5,100  for  which  amount  he  asked  judg- 
ment with  interest.  Oreenman  in  his  answer  admitted  the 
citizenship  of  the  parties,  the  purchase  and  delivery  of  the 
cotton  and  the  agreement  to  pay  the  price  as  alleged  in 
the  bill.  He  further  alleged  that  after  the  delivery  of  the 
cotton  to  him  he  offered  in  tender  to  the  plaintiff  in  full 
payment  of  the  same  $22.50  in  gold  coin  of  the  United 
States,  forty  cents  in  silver  coin  of  the  United  States,  and 
two  United  States  notes,  one  of  the  denomination  of  $5,000, 
and  the  other  of  the  denomination  of  $100,  being  of  the 
description  known  as  United  States  legal  tender  notes,  pur- 
porting to  be  legal  tender  at  their  respective  face  values 
for  all  debts,  public  and  private,  except  duties  on  imports 
and  interest  on  the  public  debt,  and  which,  after  having 
been  presented  for  payment,  and  paid  in  gold  coin,  since 
January  1,  1879,  at  the  United  States  Sub- Treasury  in  New 

«illO  u.  S..  421. 
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York,  had  been  reissued  and  kept  in  circulation  under  the 
act  of  Congress  of  May  3,  1878.  He  further  alleged  that 
at  the  time  he  offered  to  pay  the  debt  which  he  owed  the 
plaintiff,  plaintiff  declined  to  receive  the  notes  in  payment 
of  $5,100  thereof  and  that  he,  the  defendant,  had  ever  since 
remained  and  was  still  ready  and  willing  to  pay  to  said 
Juilliard  the  sum  of  $5,100  in  these  notes.  The  plaintiff 
demurred  to  the  answer,  upon  the  ground  that  the  defense, 
consisting  of  new  matter,  was  insufficient  upon  its  face, 
and  that  the  facts  stated  in  the  answer  did  not  constitute 
any  defense  to  the  cause  of  action.  Mr.  Justice  Gray  de- 
livered the  opinion  of  the  court.  He  began  by  quoting  the 
act  of  Congress  under  which  the  suit  was  brought  which 
provided  (p.  437) :  **Prom  and  after  the  passage  of  this 
act  it  shall  not  be  lawful  for  the  Secretary  of  the  Treasury 
or  other  officer  under  him  to  cancel  or  retire  any  more  of 
the  United  States  legal  tender  notes.  And  when  any  of 
said  notes  may  be  redeemed  or  be  received  into  the  Treas- 
ury under  any  law  from  any  source  whatever  and  shall 
belong  to  the  United  States  they  shall  not  be  retired,  can- 
celled or  destroyed,  but  they  shall  be  reissued  and  paid  out 
again  and  kept  in  circulation:  Provided,  That  nothing 
herein  shall  prohibit  the  cancellation  and  destruction  of 
mutilated  notes  and  the  issue  of  other  notes  of  like 
denomination  in  their  stead,  as  now  provided  by  law." 

He  then  said  that  the  question  in  the  case  is  '^Wheth- 
er notes  of  the  United  States,  issued  in  time  of  war, 
under  acts  of  Congress  declaring  them  to  be  a  legal 
tender  in  payment  of  private  debts,  and  afterwards 
in  time  of  peace,  redeemed  and  paid  in  gold  coin  at  the 
Treasury,  and  then  reissued  under  the  above  act,  can, 
under  the  Constitution  of  the  United  States,  be  a  legal 
tender  in  payment  of  such  debts."  Further  on  he  quoted, 
among  other  provisions  of  the  Constitution,  the  one  which 
confers  upon  Congress  the  power  **To  make  all  laws 
which  shall  be  necessary  and  proper  for  carrying  into 
execution  the  foregoing  powers,  and  all  other  powers 
vested  by  this  Constitution  in  the  Government  of  the 
United  States,  or  in  any  department  or  officer  thereof." 
He  then  said  (p.  440) :  **By  the  settled  construction  and 
the  only  reasonable  interpretation  of  this  clause  the 
words  *  necessary  and  proper'  are  not  limited  to  such 
29 
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measures  as  are  absolutely  and  indispensably  necessary, 
without  which  the  powers  granted  must  fail  of  execution; 
but  they  include  all  appropriate  means  which  are  con- 
ducive or  adapted  to  the  end  to  be  accomplished,  and 
which  in  the  judgment  of  Congress  will  most  advantage- 
ously aflpect  it  (p.  444).    .     .    . 

**The  words  *to  borrow  money,'  as  used  in  the  Constitu- 
tion, to  designate  a  power  vested  in  the  national  govern- 
ment, for  the  safety  and  welfare  of  the  whole  people, 
are  not  to  receive  that  limited  and  restricted  interpreta- 
tion and  meaning  which  they  would  have  in  a  penal 
statute,  or  in  an  authority  conferred,  by  law  or  by  con- 
tract, upon  trustees  or  agents  for  private  purposes. 

*'The  power  'to  borrow  money  on  the  credit  of  the 
United  States'  is  the  power  to  raise  money  for  the  public 
use  on  a  pledge  of  the  public  credit,  and  may  be  exercised 
to  meet  either  present  or  anticipated  expenses  and  lia- 
bilities of  the  government.  It  includes  the  power  to 
issue,  in  return  for  the  money  borrowed,  the  obligations 
of  the  United  States  in  any  appropriate  form,  of  stock, 
bonds,  bills  or  notes." 

Reviewing  a  number  of  authorities,  he  continued  (p. 
447):  ''It  follows,  as  a  logical  and  necessary  conse- 
quence, that  Congress  has  the  power  to  issue  the  obliga- 
tions of  the  United  States  in  such  form,  and  to  impress 
upon  them  such  qualities  as  currency  for  the  purchase 
of  merchandise  and  the  payment  of  debts,  as  accord  with 
the  usage  of  sovereign  governments.  The  power,  as  inci- 
dent to  the  power  of  borrowing  money  and  issuing  bills 
or  notes  of  the  government  for  money  borrowed,  of  im- 
pressing upon  those  bills  or  notes  the  quality  of  being 
a  legal  tender  for  the  payment  of  private  debts,  was  a 
power  universally  understood  to  belong  to  sovereignty, 
in  Europe  and  America,  at  the  time  of  the  framing  and 
adoption  of  the  Constitution  of  the  United  States.  .  .  . 
The  power  of  issuing  bills  of  credit,  and  making  them, 
at  the  discretion  of  the  legislature,  a  tender  in  payment 
of  private  debts,  had  long  been  exercised  in  this  country 
by  the  several  Colonies  and  States;  and  during  the  Revo- 
lutionary War  the  States,  upon  the  recommendation  of 
the  Congress  of  the  Confederation,  had  made  the  bills 
issued  by  Congress  a  legal  tender.     The  exercise  of  this 
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power  not  being  prohibited  to  Congress  by  the  Constitu- 
tion, it  is  included  in  the  power  expressly  granted  to 
borrow  money  on  the  credit  of  the  United  States." 

Responding  to  the  objection  that  the  act  in  question 
would  impair  the  obligation  of  contracts,  he  said  (p.  448) : 
*'The  power  of  making  the  notes  of  the  United  States 
a  legal  tender  in  payment  of  private  debts,  being  in- 
cluded in  the  power  to  borrow  money  and  to  provide  a 
national  currency,  is  not  defeated  or  restricted  by  the 
fact  that  its  exercise  may  affect  the  value  of  private  con- 
tracts. If,  upon  a  just  and  fair  interpretation  of  the 
whole  ConS'titution,  a  particular  power  or  authority  ap- 
pears to  be  vested  in  Congress,  it  is  no  constitutional 
objection  to  its  existence,  or  to  its  exercise,  that  the  prop- 
erty or  the  contracts  of  individuals  may  be  'incidentally 
affected.'' 

He  concludes  his  opinion  in  this  language  (p.  450) : 
**The  question  whether  at  any  particular  time,  in  war 
or  in  peace,  the  exigency  is  such,  by  reason  of  unusual 
and  pressing  demands  on  the  resources  of  the  government, 
or  of  the  inadequacy  of  the  supply  of  gold  and  silver 
coin  to  furnish  the  currency  needed  for  the  uses  of  the 
government  and  of  the  people,  that  it  is,  as  matter  of 
fact,  wise  and  expedient  to  resort  to  this  means,  is  a 
political  question,  to  be  determined  by  Congress  when  the 
question  of  exigency  arises,  and  not  a  judicial  question, 
to  be  afterwards  passed  upon  by  the  courts.  It  follows 
that  the  act  of  May  31,  1878,  under  which  this  action 
was  brought,  is  constitutional  and  valid;  and  that  the 
tender  in  Treasury  notes,  reissued  and  kept  in  circulation 
under  that  act,  was  a  tender  in  lawful  money  in  payment 
of  the  defendant's  debt." 

From  this  decision  Mr.  Justice  Field  dissented.  The  de- 
cision was  that  '' Congress  had  the  constitutional  power 
to  make  the  Treasury  notes  of  the  United  States 
a  legal  tender  in  payment  of  private  debts;  in  time  of 
peace  as  well  as  in  time  of  war."  It  placed  the  whole 
question  with  Congress.  If  that  branch  of  the  Govern- 
ment declared  that  for  any  reason  it  was  **wise  and 
expedient  to  resort  to  a  given  means  to  furnish  the 
currency  needed  for  the  uses  of  the  Government  and  of 
the  people"  it  was  a  political  question,  to  be  determined 
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by  Congress,  and  not  a  judicial  one  to  be  passed  upon 
afterwards  by  the  courts.  In  other  words,  when  Con- 
gress acts  the  question  is  settled.  The  courts  are  power- 
less to  say  that  the  legislation  was  not  in  accordance 
with  the  Constitution.  So  the  highest  court  in  the  coun- 
try has  decided,  and  consequently  such  is  the  law  of  the 
land.  But  it  was  a  long  distance  from  the  opinion  of 
Chief  Justice  Marshall  in  Sturgis  v.  Crowninshield,*^ 
in  whieh  he  said:  ''Nothing  but  gold  and  silver  coin 
can  be  made  a  tender  in  payment  of  debts,"  to  this 
opinion  of  Mr.  Justice  Gray. 

So  general  is  the  power  to  borrow  money,  which  this 
clause  confers  upon  Congress  that  it  can  not  be  burdened 
by  State  taxation  in  any  form  or  manner.*' 

«2  4  Wheat.,  201. 

St  Home  Bavings  Bank  v.  Des  Moines,  205  U.  6.,  503-13. 


CHAPTER  XX. 

RBQULATION    OF    COMMERCE. 

To  regulate  Commerce  with  foreign  Nations,  and  among 
fhe  BevmJ  States,  and  mth  the  Indian  Tribes. 

This  clause  did  not  attract  must  attention  in  the  Consti- 
tutional Convention.  Its  importance  was  of  slow  develop- 
ment and  it  was  more  than  a  third  of  a  century  after  the 
establishment  of  the  government  before  a  case  involving 
the  construction  of  this  language  reached  the  Supreme 
Court  of  the  United  States.^  But  for  many  years  it  has 
been,  and  will  continue  to  be  the  most  potent  pro- 
vision of  the  Constitution,  having  become  the  basis  of  our 
national  commercial  system.  It  invades  the  sovereignty  and 
domain  of  the  individual  States,  and  without  asking  their 
permission  appropriates  the  possessions  of  their  citizens  to 
its  own  use  and  desires,  and  constructs  highways  of  com- 
merce across  their  territory.  Yet  all  this  is  done  under 
the  law  and  within  the  rightful  domain  of  the  law.  Not 
the  law  of  the  States,  but  the  law  of  the  Constitution  and 
of  Congress.* 

1  An  interesting  and  instructive  writer  on  this  subject  says  that 
for  forty  years  after  the  establishment  of  the  government  only  five 
cases  under  this  clause  reached  the  Supreme  Court  of  the  United  States. 
Judson  on  Interstate  Commerce,  4,  note. 

'So  rapid  has  been  the  development  of  this  clause  and  so  exten- 
sive have  its  powers  grown  that  fully  two  thousand  cases  involving 
the  construction  of  this  language  have  reached  the  courts  of  last  resort 
in  the  States  and  the  Supreme  Court  of  the  United  States.  In  the 
limited  space  which  can  be  allowed  to  this  subject  in  a  work  of  this 
character  it  would  be  wholly  undesirable  and  impossible  to  examine 
all  these  cases,  or  even  all  those  which  have  gone  to  the  Supreme 
Court  of  the  Nation.  The  student  who  wishes  to  follow  the  subject 
minutely  is  referred  to  the  excellent  works  which  have  appeared  on 
the  subject  of  interstate  commerce.  So  numerous  are  the  decisions  un- 
der this  provision  that  they  have  become  confusing  to  those  who  under- 
take to  distinguish  their  controlling  principles.  Even  the  Justices  of 
the  Supreme  Court  have  admitted  that  their  decisions  have  hardly 
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Oommerce   and   trade   before   the   Confederation. — ^We 

have  seen  in  the  second  chapter  that  the  principal  reasons 
for  calling  the  Constitutional  Convention  grew  out  of 
the  commercial  relations  of  the  States  to  each  other  and 
the  feeble  condition  of  commerce  under  the  Confedera- 
tion. 

Mr.  Justice  Johnson,  in  his  concurring  opinion  in  Gib- 
bons V.  Ogden,  remarked  (p.  224) :  *'Por  a  century  the 
States  had  submitted  with  murmurs,  to  the  commercial  re- 
strictions imposed  by  the  parent  State;  and  now,  finding 
themselves  in  the  unlimited  possession  of  those  powers 
over  their  own  commerce,  which  they  had  so  long  been 
deprived  of  and  so  earnestly  coveted,  that  selfish  prin- 
ciple which,  well  controlled,  is  so  salutary,  and  which, 
long  restricted,   is  so  unjust  and  tyrannical,   guided  by 

been  ooiiBisteiit,  that  there  have  been  numerous  dissents,  and  that 
experience  has  shown  that  some  cases,  if  now  before  the  court,  would 
be  decided  differently  from  what  they  were. 

In  F&rgo  V.  Michigan,  Mr.  Justice  Miller  for  the  court  said,  "With 
reference  to  the  utterances  of  this  court  until  within  a  very  short 
time  past,  as  to  what  constitutes  commerce  among  the  several  States, 
and  also  as  to  what  enactments  by  the  State  legislatures,  are  in  viola- 
tion of  the  constitutional  provision  on  that  subject,  it  may  be  ad- 
mitted that  the  court  has  not  always  employed  the  same  language,  and 
that  all  of  the  judges  of  the  court  who  have  written  opinions  for  it 
may  not  have  meant  precisely  the  same  thing."     (121  U.  S.,  240.) 

''The  differences  of  opinion  which  have  existed  in  this  tribunal 
in  many  leading  cases  upon  this  subject,  have  arisen,  not  from  a  denial 
of  the  power  of  Congress,  when  exercised,  but  upon  the  question  whether 
the  inaction  of  Congress  was  in  itself  equivalent  to  the  afiirmative 
interposition  of  a  bar  to  the  operation  of  an  undisputed  power  possessed 
by  the  States."     (In  ro  Rahrer,  140  U.  S.,  502.) 

In  Scott  V.  Donald,  Mr.  Justice  Shiras,  who  delivered  the  opinion 
for  the  majority  of  the  court,  said,  'The  difficulty  of  the  subject  is 
shown  in  the  frequent  and  elaborate  dissents  in  many  of  the  cases. 
Still,  it  can  be  safely  said  that  the  differences  of  opinion  thus  mani- 
fested have  not  been  so  much  upon  fundamental  principles,  as  upon 
questions  of  the  construction  and  meaning  of  the  various  State  statutes 
that  have  been  under  consideration."    ( 165  U.  S.,  90.) 

In  Leloup  v.  Port  of  Mobile,  Mr.  Justice  Bradley,  in  referring 
to  the  opinion  of  the  court  in  Osborne  v.  Mobile  (16  Wallace,  479), 
which  sustained  the  constitutionality  of  an  ordinance,  said  in  referring 
to  such  ordinances,  "In  view  of  the  course  of  decisions  which  have 
been  made  since  that  time,  it  is  very  certain  that  such  an  ordinance 
would  now  be  regarded  as  repugnant  to  the  power  conferred  upon 
Congress  to  regulate  commerce  among  the  several  States."  (127  U.  S., 
647.) 
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inexperience  and  jealousy,  began  to  show  itself  in  iniqui- 
tous laws  and  impolitic  measures,  from  which  grew  up 
a  conflict  of  commercial  regulations,  destructive  to  the 
harmony  of  the  States,  and  fatal  to  their  commercial  in- 
terests abroad. 

''This  was  the  immediate  cause,  that  led  to  the  forming 
of  a  Convention." 

But  it  is  doubtful  if  the  term  commerce  in  those  early 
days  had  any  fixed  or  controlling  meaning  beyond  what 
was  meant  or  understood  by  the  term  trade.  One  cause 
for  grievance  against  the  King,  as  set  forth  in  the 
Declaration  of  Independence,  was  **Por  cutting  off  our 
trade  with  all  parts  of  the  world."*  In  1785  JeflEerson 
wrote  Monroe,  **I  am  much  pleased  with  the  proposition 
to  the  States  to  invest  Congress  with  the  regulation  of 
their  trade/'*  In  August  of  the  same  year,  James  Mc- 
Henry,  a  member  of  Congress  from  Maryland,  wrote 
Washington,  **  Congress  have  it  under  consideration  to 
recommend  to  the  several  States  to  vest  them  with  the 
power  of  regulating  the  trade  of  the  States,  as  well  as 
with  foreign  nations."^  Madison,  when  a  member 
of  the  Virginia  House  of  Delegates  in  1785,  spoke  of 
"the  regulation  of  trade  being  as  impracticable  by  States 
as  peace,  war,  ambassadors,  etc."^  In  the  same  year  he 
wrote  Monroe,  ''Mr.  Jones  tells  me  he  informed  you  that 
a  substitute  had  been  brought  forward  to  the  commercial 
propositions  which  you  left  on  the  carpet.  The  subject 
has  not  been  since  called  up.  If  any  change  has  taken 
place  in  the  mind  of  the  House,  it  has  not  been  unfavor- 
able to  the  idea  of  confiding  to  Congress  a  power  over 
trade/"" 

Two  years  later  in  a  letter  to  Washington  in  which 
to  some  extent  he  outlined  the  work  of  the  federal 
Convention,  Madison  said,  "I  would  propose  that,  in  ad- 
dition to  the  present  federal  powers,  the  National  Govern- 
ment  should  be   armed  with   positive   and   compleat   au- 

>  Declaration   of   Independence. 

*  Ford's  Jefferson,  Vol.   4,   52. 

B  Sparks'  Writing  of  Washington,  vol.  9,  $01. 

A  Madison's  Writings,  vol.  1,  201. 

T  Madison's  Writings,  vol.  1,  203. 
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thority   in   all   cases   which   require   uniformity,   such   as 
the  regulation  of  trade,  etc/^^ 

On  the  2l8t  of  January,  1786,  the  Legislature  of  Vir- 
ginia, passed  a  resolution  inviting  a  meeting  of  repre- 
sentatives from  all  the  States  to  take  into  consideration 
the  trade  of  the  United  States,  to  examine  the  relative 
situations  and  trade  of  said  States,  etc. 

In  1787,  after  the  Constitution  had  been  submitted  to 
the  States,  the  terms  ''commerce'*  and  ** trade"  had  a 
common  significance  and  usage.  In  that  year  Wash- 
ington wrote  Lafayette,  **At  present,  or  under  our  exist- 
ing form  of  confederation,  it  would  be  idle  to  think  of 
making  commercial  regulations  on  our  part.  .  .  .  Vir- 
ginia in  the  very  last  session  of  her  legislature,  was  about 
to  pass  some  of  the  most  extravagant  and  preposterous 
edicts  on  the  subject  of  trade  that  ever  stained  the  leaves 
of  a  legislative  code."* 

As   late    as    1832,   Madison   wrote,    ''The    trade   which 
Congress    had    the    power   to    regulate    meant    commerce. 
.     Trade   and   commerce   are,   in   fact,   used   indis- 
criminately both  in  books  and  in  conversation."*® 

Speaking  in  the  Senate  on  the  subject  of  commerce  and 
reviewing  its  progress,  Rufus  Choate  declared,  "Nothing 
is  more  certain  than  that,  by  a  concurrence  of  ex- 
traordinary circumstances,  the  expressions,  'Commercial 
regulations,'  'regulations  of  trade,'  'the  power  to 
regulate  commerce,'  'the  power  to  regulate  trade,'  and 
the  like,  had  acquired  in  the  political  and  popular  lan- 
guage of  the  day,  a  definite  and  uniform  sense."" 

Commerce  and  trade  in  the  Articles  of  Confederation. — 
The  Articles  of  Confederation  provided:  "The  United 
States  in  Congress  assembled  shall  have  the  sole  and  ex- 
clusive right  and  power  of  regulating  the  trade  and  man- 
aging all  affairs  with  the  Indians  not  members  of  any 
of  the  States;  provided  that  the  legislative  right  of  any 
State,  within  its  own  limits,  be  not  infringed  or  vio- 
lated."*'    Also,   "The   people   of   each   State   shall   have 

8  Madison's  Writings,  vol.  1,  288. 

0  Sparks'  Writings  of  Wfushington,  vol.  0,  356. 

10  Madison's  Writings,  vol.  4,  233. 

11  Speech  in  Senate  March  12,  1842,  also,  Life  and  WritingB  of 
Rufus  Choate,  vol.  2,  79. 

"Art.  IX. 
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free  ingress  and  regress  to  and  from  any  other  State,  and 
shall  enjoy  therein  all  the  privileges  of  trade  and  com- 
merce, subject  to  the  same  duties,  impositions,  and  re- 
strictions, as  the  inhabitants  thereof  respectively;  pro- 
vided that  such  restrictions  shall  not  extend  so  far  as 
to  prevent  the  removal  of  property  imported  into  any 
State,  to  any  other  State  of  which  the  owner  is  an  in- 
habitant; provided,  also,  that  no  imposition,  duties,  or 
restrictions,  shall  be  laid  by  any  State  on  the  property 
of  the  United  States,  or  either  of  them."" 

This  article  was  probably  suggested  by  James  Mon- 
roe, who  was  a  member  of  the  Colonial  Congress,  and 
afterwards  President  of  the  United  States." 

Commerce  and  trade  in  the  Oonvention.— In  the  Con- 
vention the  term  ** commerce''  was  mostly  used,  though 
some  of  the  members  used  the  term  ''trade"  when  dis- 

i«Art.  IV. 

1*  Bancroft  Bays  of  Monroe  at  this  time:  "In  1776,  James  Monroe 
left  the  Ck>Uege  of  William  and  Maiy  to  enter  the  army;  when  but 
nineteen  he  gained  an  honorable  wound  and  promotion;  and  rapidly 
rose  to  the  rank  of  colonel.  Jeiferson  in  1781  described  him  as  a 
Virginian  'of  abilities,  merit,  and  fortune,'  and  as  'his  own  particular 
friend.'  In  1782  he  was  of  the  assembly  of  Vicginia;  and  was  chosen 
at  three-and-twenty  a  member  of  the  executive  coimcil.  In  1783  he 
was  elected  to  the  fourth  congress,  and  at  Annapolis  saw  Washington 
resign  his  commission.  When  Jefferson  embarked  for  France,  he  re- 
mained, not  the  ablest,  but  the  most  conspicuous  representative  of 
Virginia  on  the  floor  of  congress.  He  sought  the  friendship  of  nearly 
every  leading  statesman  of  his  commonwealth;  and  every  one  seemed 
glad  to  call  him  a  friend.  It  was  hard  to  say  whether  he  was  ad- 
dressed with  most  affection  by  Jefferson  or  by  John  Marshall.  His 
ambition  made  him  jealous  of  Randolph;  the  precedence  of  Madison 
he  acknowledged,  yet  not  so  but  that  he  might  consent  to  become  his 
rival.  To  Richard  Henry  Lee  he  turned  as  to  one  from  whose  zeal 
for  liberty  he  might  seek  the  confirmation  of  his  own.  He  was  willing 
to  invest  the  Confederation  with  a  perpetual  grant  of  power  to  regu- 
late commerce;  but  on  condition  that  it  should  not  be  exercised  with- 
out the  consent  of  nine  States.  ...  On  bringing  forward  the  all  im- 
portant motion  on  commerce  Congress  readily  referred  it  to  him  as  the 
chief  of  the  committee  with  four  associates,  of  whom  Spaight  from 
North  Carolina,  Houstoun  from  Georgia,  represented  the  South,  King  of 
Massachusetts,  and  Johnson  of  Connecticut,  the  North."  Bancroft's 
Constitution,  vol.  1,  191-2. 

Monroe  wrote  Madison:  "I  have  always  considered  the  regulation 
of  trade  in  the  hands  of  the  United  States  as  necessary  to  preserve 
the  Union;  without  it,  it  will  infallibly  crumble  to  pieces."  Oilman's 
life  of  Monroe,  p.  23. 
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cussing  the  general  subject.  Mr.  Randolph,  in  presenting 
his  views  to  the  Convention,  enumerated  some  of  the 
advantages  which  the  United  States  might  acquire,  which 
were  not  attainable  under  the  Articles  of  Confederation 
and  among  them  was  ''Counteraction  of  the  Commercial 
regulations  of  other  Nations, — ^pushing  of  Commerce  ad 
libitum,  etc."^^  In  his  plan  for  a  Constitution,  he  said, 
''The  National  Legislature  ought  to  be  empowered  to 
enjoy  the  legislative  rights  vested  in  Congress  by  the 
Confederation,  and  moreover,  to  legislate  in  all  cases  to 
which  the  separate  States  are  incompetent,  or  in  which 
the  harmony  of  the  United  States  may  be  interrupted  by 
the  exercise  of  individual  legislation.  "*•  We  have  seen 
that  under  the  Articles  of  Confederation  Congress  had 
authority  to  "regulate  the  trade  and  manage  all  aifairs 
with  such  Indians  as  were  not  members  of  any  of  the 
States,  subject  to  the  provision  that  the  legislative  right 
of  the  States,  within  their  own  limits  should  not  be  in- 
fringed or  violated."  Also  "that  the  people  of  each 
State  should  freely  go  into  and  return  from  any  other 
State,  and  enjoy  in  such  other  State  all  the  privileges  of 
trade  and  commerce,  subject  to  the  restrictions  imposed 
upon  the  inhabitants  of  such  State."  These  powers  Mr. 
Randolph  proposed  should  be  conferred  upon  Congress 
and  this  was  the  extent  to  which  his  plan  for  a  Constitu- 
tion went  on'  this  subject. 

Mr.  Pinckney's  plan  provided,  "The  Legislature  of  the- 
United  States  shall  have  the  power  to  regulate  commerce 
with    all   nations    and   among   the   several    States/'    also 
"All  laws  regulating  commerce  shall  require  the  assent 
of  two-thirds  of  the  members  present  in  each  House.^^ 

These  respective  plans  were  referred  to  the  Committee 
of  the  Whole,  which  made  its  report  to  the  Convention 
on  the  13th  of  June,  but  consideration  of  them  was  tem- 
porarily postponed.  Later,  on  the  subject  of  commerce, 
the  Committee  adopted  the  suggestion  of  Mr.  Randolph, 
that  the  National  Legislature  ought  to  be  empowered  to 
enjoy  the  legislative  rights  vested  in  Congress  by  the 
Confederation,  etc.^* 

3*  Journal,  60. 
i«  Journal,  62. 
17  Journal,  67-69. 
i«  Journal,  160,  161. 
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On  the  15th  of  June,  Mr.  Paterson,  a  member  of  the 
Convention  from  New  Jersey,  submitted  his  plan  for  a 
Constitution.  On  the  subject  of  commerce  it  provided, 
**That  in  addition  to  the  powers  vested  in  the  United 
States  in  Congress,  by  the  present  existing  Articles  of 
Confederation,  they  be  authorized  to  pass  acts  for  the 
regulation  of  trade  and  commerce,  as  well  with  foreign 
nations  as  with  each  other. ''^* 

This  plan  was  also  submitted  to  the  Committee  of  the 
Whole,  but  when  this  particular  question  first  came 
before  the  Convention  as  part  of  the  Committee's  report, 
its  consideration  was  postponed  on  motion  of  Mr.  But- 
ledge.*^  Subsequently  it  was  resumed  and  the  report  of 
the  Committee  was  agreed  to  without  objection  or  de- 
bate." 

The  adoption  of  the  report  committed  the  Convention 
to  the  plan  of  conferring  upon  Congress  only  such  power 
over  trade  and  commerce  as  the  Articles  of  Confedera- 
tion conferred  upon  that  body  in  relation  to  that  subject, 
and  this  as  we  have  seen,  was  a  very  limited  power. 

The  subject  referred  to  the  Oommittee  of  Detail. — At 
this  time  the  Committee  of  the  Whole  was  discharged  by 
the  Convention  from  the  consideration  of  the  proposi- 
tions of  Mr.  Pinckney  and  Mr.  Paterson,  and  the  subject 
was  submitted  to  the  Committee  of  Detail,  which  had 
just  been  created  to  report  a  Constitution  conformable  to 
the  resolutions  passed  by  the  Convention."  On  the  sub- 
ject of  commerce,  •  its  report  was  very  short,  very  plain, 
and  capable  of  being  readily  understood.  In  the  report 
it  was  the  second  enumeration  of  the  power  of  the  Legis- 
lature of  the  United  States, — the  term  Congress  had  not 
yet  been  adopted — as  set  forth  in  the  seventh  Article.  It 
provided  that  such  Legislature  should  have  the  power  **To 
regulate  Commerce  with  foreign  nations  and  among  the 
several  States."*'   The  term  ** trade"  was  omitted. 

The  Committee  of  Detail  had  been  elected  by  ballot 
and    consisted    of    five    members.     It   would    have    been 

10  Journal,  164. 
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extremely  difScult  to  have  found  an  equal  number  of 
members  of  the  Convention  better  qualified  to  perform 
the  duties  expected  of  them  than  these  men.  They  were 
of  high  character,  of  broad  and  liberal  views,  of  great 
legal  learning  and  philosophical  acumen,  and  most  fit- 
tingly represented  the  geographical  interests  of  the  States, 
one  being  from  South  Carolina,  one  from  Virginia,  one 
from  Massachusetts,  one  from  Connecticut,  and  one  from 
Pennsylvania. 

There  is  no  evidence  that  the  Committee  kept  a  record 
of  their  deliberations.  Whatever  opinions  may  have  been 
expressed  on  the  various  subjects  which  came  before  them 
are  not  known  except  by  their  report.  They  could  hardly 
have  discussed  at  length  all  the  important  matters  sub- 
mitted for  their  consideration,  for  in  two  weeks  after 
their  appointment  they  made  their  report.  What  dis- 
cussion was  had,  if  any,  on  the  subject  of  trade  and 
commerce,  we  do  not  know.  We  only  know  what  they 
reported  on  that  subject.  Mr.  Randolph,  who  had  com- 
mitted the  Convention  to  the  plan  he  suggested  in  his 
address  when  the  Convention  first  met  (and  which  had 
been  adopted  by  the  Committee  of  the  Whole,  and  then 
by  the  Convention)  must  have  abandoned  his  plan,  for 
the  two  reports  are  wholly  inconsistent. 

Why  the  word  ** commerce"  was  reported  and  not  the 
word  ** trade"  or  ** trade  and  commerce"  is  unexplained 
by  any  record.  The  Committee  may  have  thought  the 
terms  ** trade"  and  ** commerce"  were  synonymous,  and 
that  the  use  of  both  would  be  surplusage,  or  they  may 
have  thought  the  term  ** commerce"  was  of  broader  sig- 
nificance and  had  a  more  appropriate  application  to  ex- 
isting conditions.  In  any  event,  commerce  is  the  word 
the  Committee  reported  and  the  Convention  adopted,  and 
which,  in  many  respects,  has  become  the  most  important 
word  in  the  Constitution. 

The  report  of  the  Committee  on  this  subject  was  adopt- 
ed unanimously  and  without  debate.**  No  doubt  the 
reason  it  was  agreed  to  so  quickly  and  with  such  unani- 
mity was  that  all  the  members  of  the  Convention  rec- 
ognized the  necessity  of  taking  the  control  of  commerce 

24  Journal,  541. 
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from  the  States  and  placing  it  under  the  control  of  the 
general   government.** 

It  was  held  by  the  Supreme  Court  of  New  York,  in 
People  V.  Fisher,*'  that  trade  and  commerce  are  not  syn- 
onymous terms;  that  commerce  relates  to  dealings  with 
foreign  nations;  trade,  on  the  contrary,  means  mutual 
traffic  among  ourselves,  or  the  buying,  selling,  or  ex- 
change, of  articles  between  members  of  the  same  com- 
munity. 

At  the  time  the  Constitution  was  framed  trade  or  com- 
merce was  largely  regulated  by  the  individual  States 
and  each  State  claimed  the  right  to  tax  all  articles 
of  merchandise  which  passed  through  it  or  entered  its 
ports.  "Pew  things  are  better  known,"  said  Mr.  Web- 
ster, "than  the  immediate  causes  which  led  to  the  adop- 
tion of  the  present  Constitution,  and  there  is  nothing, 
as  I  think,  clearer  than  that  the  prevailing  motive  was 
to  regulate  commerce,  to  rescue  it  from  the  embarrassing 
and  destructive  consequences  resulting  from  the  legisla- 
tion of  so  many  different  States,  and  to  place  it  under 
the  protection  of  a  uniform  law.  By  the  Confederation 
the  States  could  still,  each  for  itself,  regulate  commerce, 
and  the  consequence  was  a  perpetual  jarring  and  hostil- 
ity of  commercial  regulation."*^  The  State  of  Rhode 
Island  had  in  Newport  a  very  important  port  of  entry 
and  by  levying  taxes  on  importations  from  other  States 
was  enabled  to  raise  sufficient  revenue  to  meet  most,  if 
not  all,  the  State  obligations.  Oliver  Ellsworth — speak- 
ing in  the  Connecticut  State  Convention — said,  "Our 
being  tributaries  to  our  sister  States  is  in  consequence 
of  the  want  of  a  Federal  system.  The  State  of  New 
York    raises    £60,000    or    £80,000    a    year    by    impost, 

ssProfeBsor  Melville  M.  Bigelow,  the  scholarly  Dean  of  the  Law 
School  of  Boston  University,  says,  ''Commerce  was  no  doubt,  an  un- 
fortunate word  to  use;  but  what  the  framers  of  the  Constitution  were 
aiming  at  is  made  plain  enough  in  their  debates  and  in  the  notorious 
facts  of  the  time,  if  not  in  the  final  language  of  the  Constitution  itself; 
they  were  endeavoring  to  break  down  the  barriers  to  freedom  of  inter- 
course between  the  States— business  intercourse  especially,  of  all  kinds. 
They,  however,  without  due  caution,  used  the  word  'commerce'  instead 
of  ^business,'  or  some  such  term."    Centralization  and  The  Law,  190. 

s«14  Wendell,  9,  15. 
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Connecticut  consumes  about  one-third  of  the  goods  upon 
which  this  impost  is  laid,  and  consequently  pays  one- 
third  of  this  sum  to  New  York.  If  we  import  by  the 
medium  of  Massachusetts,  she  has  an  impost,  and  to  her  we 
pay  a  tribute.*'  *•  Charleston,  in  South  Carolina,  and  Nor- 
folk, in  Virginia,  bore  the  same  relation  as  ports  to  those 
States  as  Newport  did  to  Rhode  Island.  Mr.  Hamilton  said 
on  this  subject,  "The  opportunities  which  some  States  would 
have  of  rendering  others  tributary  to  them  by  commercial 
regulations,  would  be  impatiently  submitted  to  by  the  tribu- 
tary States.  The  relative  situation  of  New  York,  Con- 
necticut, and  New  Jersey,  would  afford  an  example  of 
this  kind.  New  York,  from  the  necessities  of  revenue, 
must  lay  duties  on  her  importations.  A  great  part  of 
these  duties  must  be  paid  by  the  inhabitants  of  the  two 
other  States,  in  the  capacity  of  consumers  of  what  we 
import.  New  York  would  neither  be  willing,  nor  able  to 
forego  this  advantage.  Her  citizens  would  not  consent 
that  a  duty  paid  by  them  should  be  remitted  in  favor  of 
the  citizens  of  her  neighbors;  nor  would  it  be  practicable, 
if  there  were  not  this  impediment  in  the  way,  to  distin- 
guish the  customers  in  our  own  market. 

**  Would  Connecticut  and  New  Jersey  long  submit  to  be 
taxed  by  New  York  for  her  exclusive  benefit!  Should 
we  be  long  permitted  to  remain  in  the  quiet  and  undis- 
turbed enjoyment  of  a  metropolis,  from  the  possession 
of  which  we  derived  an  advantage  so  odious  to  our  neigh- 
bors, and,  in  their  opinion,  so  oppressive!  Should  we 
be  able  to  preserve  it  against  the  incumbent  weight  of 
Connecticut  on  the  one  side,  and  the  co-operating  pres- 
sure of  New  Jersey  on  the  other!  These  are  questions 
that  temerity  alone  will  answer  in  the  affirmative."** 

Commerce  with  the  Indians. — As  yet  nothing  had  been 
adopted  on  the  subject  of  regulating  commerce  among 
the  Indians,  but  on  the  18th  of  August,  Mr.  Madison 
submitted  a  series  of  resolutions  to  the  Convention,  which 
he  asked  might  be  referred  to  the  Committee  of  Detail 
as  proper  to  be  added  to  those  of  the  General  Legislature. 
Among  them  was  the  following:  ''To  regulate  affairs 
with  the  Indians  as  well  within  as  without  the  limits  of 
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the  United  States."'®  At  a  later  day  the  Convention 
added  the  following  to  the  commercial  clause  which 
had  already  been  adopted,  **And  with  Indians,  within  the 
limits  of  any  State,  not  subject  to  the  laws  thereof."*^ 

On  the  31st  of  August  the  Convention  referred  that 
portion  of  the  Constitution  which  had  been  postponed, 
and  those  parts  of  reports  which  had  not  been  acted  on 
to  a  committee  of  one  from  each  State.'*  On  the  4th  of 
September  Mr.  Brearley  of  this  committee  made  a  partial 
report  to  the  Convention  and  recommended  that  at  the 
end  of  the  commercial  clause  should  be  added  the  words 
*'And  with  the  Indian  tribes.""  This  was  adopted 
nem.  con./^  and  with  this  addition  to  it  the  clause  found 
its   way  into   the   Constitution  as   it   now  is." 

While  certain  matters  were  under  consideration  in  the 
Convention,  Mr.  Pinckney  moved  to  postpone  them  in 
favor  of  the  following  proposition:  **That  no  act  of 
the  legislature  for  the  purpose  of  regulating  the  com- 
merce of  the  United  States  with  foreign  powers,  among 
the  several  States,  shall  be  passed  without  the  assent 
of  two-thirds  of  the  members  of  each  House,  "'•  which  was 
substantially  the  provision  contained  in  his  plan  for  a 
Constitution.  Most  of  the  debate  in  the  Convention  on 
the  subject  of  commerce  grew  out  of  the  introduction 
of  this  motion. 

In  favor  of  his  motion,  Mr.  Pinckney  said:  ** There  are 
five  distinct  commercial  interests.  First,  the  fisheries 
and  West  India  trade,  which  belonged  to  the  New  Eng- 
land States.  Second,  the  interest  of  New  York  lay  in 
a  free  trade.  Third,  wheat  and  flour,  the  staples  of 
the    two   middle   States,   New  Jersey   and   Pennsylvania. 
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ss  In  his  argument  in  Oibbons  v.  Ogden,  Mr.  Emmet  commented 
on  the  fact  that  in  Pinckney's  plan  the  words  were  ''shall  have  the 
power,"  etc.,  and  that  the  report  of  the  committee  of  five  (meaning 
of  Detail)  used  the  same  language,  but  in  Mr.  Brearley's  report  the 
article  the  was  omitted.  He  maintained  it  was  done  "clearly  by  design." 
9  Wheaton,  85. 
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Fourth,  tobacco,  the  staple  of  Maryland  and  Virginia, 
and  partly  of  North  Carolina.  Fifth,  rice  and  indigo, 
the  staples  of  South  Carolina  and  Georgia.  These  dif- 
ferent interests  would  be  a  source  of  oppressive  regula- 
tions if  no  check  to  a  bare  majority  should  be  provided. 
States  pursue  their  interests  with  less  scruple  than  in- 
dividuals. The  power  of  regulating  commerce  was  a 
pure  concession  on  the  part  of  the  Southern  States.  They 
did  not  need  the  protection  of  the  Northern  States  at 
present.** 

General  Pinckney  said  it  was  the  true  interest  of  the 
Southern  States  to  have  no  regulation  of  commerce;  but 
considering  the  loss  brought  on  the  commerce  of  the 
Eastern  States  by  the  Revolution,  their  liberal  conduct 
toward  the  views  of  South  Carolina,  and  the  interest 
the  weak  Southern  States  had  in  being  united  with  the 
strong  Eastern  States,  he  thought  it  proper  that  no  fetters 
should  be  imposed  on  the  power  to  make  commercial 
regulations,  and  that  his  constituents,  though  preju- 
diced against  the  Eastern  States,  would  be  reconciled  to 
this  liberality.*' 

Mr.  Cljrmer  said,  **The  diversity  of  commercial  inter- 
ests, of  necessity,  creates  difficulties  which  ought  not  to 
be  increased  by  unnecessary  restrictions.  The  Northern 
and  Middle  States  will  be  ruined,  if  not  enabled  to  de- 
fend themselves  against  foreign  regulation."" 

Mr.  Sherman,  alluding  to  Mr.  Pinckney  *s  enumera- 
tion of  particular  interests,  as  requiring  a  security  against 
abuse  of  the  power,  observed  **that  the  diversity  was  of 
itself  a  security;"  adding,  **that  to  require  more  than 
a  majority  to  decide  a  question  was  always  embarrassing, 
as  had  been  experienced  in  cases  requiring  the  votes  of 
nine  States  in  Congress.  "•• 

Mr.  Gouverneur  Morris  opposed  the  object  of  the  motion 
as  highly  injurious.  ''Preferences,"  he  said,  **to  American 
ships  will  multiply  them,  till  they  can  carry  the  Southern 
produce  cheaper  than  it  is  now  carried.  A  navy  was 
essential  to  security,  particularly  of  the  Southern  States; 
and  can  only  be  had  by  a  navigation  act,  encouraging 
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American  bottoms  and  seamen.  In  those  points  of  view, 
then,  alone,  it  is  the  interest  of  the  Southern  States  that 
navigation  acts  should  be  facilitated.  Shipping  was  the 
worst  and  most  precarious  kind  of  property,  and  stood 
in  need  of  public  patronage."*® 

Mr.  Williamson  favored  making  two-thirds,  instead 
of  a  majority,  requisite,  as  more  satisfactory  to  the  South- 
em  people.  No  useful  measure,  he  believed,  had  been 
lost  in  Congress  for  want  of  nine  votes.  He  acknowl- 
edged that  he  did  not  think  the  motion  requiring  two- 
thirds  necessary  in  itself;  because  if  a  majority  of  the 
Northern  States  should  push  their  regulations  too  far, 
the  Southern  States  would  build  ships  for  themselves; 
but  he  knew  the  Southern  people  were  apprehensive  on 
this  subject  and  would  be  pleased  with  the  precaution.*^ 

Mr.  Spaight  was  against  the  motion.  ''The  Southern 
States,"  he  said,  ** could  at  any  time  save  themselves 
from  oppression,  by  building  ships  for  their  own  use."" 

Mr.  Butler  differed  from  those  who  considered  the 
rejection  of  the  motion  as  no  concession  on  the  part  of 
the  Southern  States.  He  considered  the  interests  of 
these  and  of  the  Eastern  States  to  be  as  different  as  the 
interests  of  Russia  and  Turkey.  Being,  notwithstanding, 
desirous  of  conciliating  the  affections  of  the  Eastern 
States,  he  should  vote  against  requiring  two-thirds  in- 
stead of  a  majority.** 

Colonel  Mason  argued:  **If  the  government  is  to  be 
lasting  it  must  be  founded  in  the  confidence  and  affec- 
tions of  the  people;  and  must  be  so  constructed  as  to 
obtain  these.  The  majority  will  be  governed  by  their 
interests.  The  Southern  States  are  the  minority  in  both 
Houses.  Is  it  to  be  expected  that  they  will  deliver  them- 
selves bound,  hand  and  foot,  to  the  Eastern  States,  and 
enable  them  to  exclaim,  in  the  words  of  Cromwell,  on  a 
certain  occasion — *The  Lord  hath  delivered  them  into 
our  hands!'  "** 

Mr.  Wilson  remarked^  *'that  if  every  peculiar  interest 

*o  Journal,  627. 

41  Journal,  628. 

42  Journal,  628. 
*«  Journal,  628. 
««  Journal,  628. 
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was  to  be  secured,  unanimity  ought  to  be  required.  The 
majority  would  be  no  more  governed  by  interest  than 
the  minority.  It  was  surely  better  to  let  the  latter  be 
bound  hand  and  foot,  than  the  former.  Great  incon- 
veniences had,  he  contended,  been  experienced  in  Congress 
from  the  Article  of  Confederation  requiring  nine  votes  in 
certain  cases."" 

Mr.  Madison  argued,  **The  power  of  foreign  pations 
to  obstruct  our  retaliating  measures  on  them,  by  a  cor- 
rupt influence,  would  also  be  less,  if  a  majority  should.be 
made  competent,  than  if  two-thirds  of  each  House  should 
be  required  to  legislative  acts  in  this  case."*' 

Mr.  Butledge  was  against  the  motion  of  his  col- 
league. **It  did  not  follow  from  a  grant  of  power  to  reg- 
ulate trade,  that  it  would  be  abused.  As  we  are  laying 
the  foundation  for  a  great  empire,  we  ought  to  take  a 
permanent  view  of  the  subject,  and  not  look  at  the  pres- 
ent moment  only." 

Mr.  Randolph  said  ''that  there  were  features  so  odious 
in  the  Constitution,  as  it  now  stands,  that  he  doubted 
whether  he  should  be  able  to  agree  to  it.  A  rejection  of 
the  motion  would  complete  the  deformity  of  the  system." 

Mr.  Oorham  said  the  Eastern  States  were  not  led 
to  strengthen  the  Union  by  fear  for  their  own  safety; 
he  deprecated  the  consequences  of  disunion;  but  if  they 
should  take  place,  it  was  the  Southern  part  of  the  Con- 
tinent that  had  most  reason  to  dread  them. 

On  Mr.  Pinckney's  motion,  Maryland,  Virginia,  North 
Carolina  and  Georgia,  voted  aye;  while  New  Hampshire, 
Massachusetts,  Connecticut,  New  Jersey,  Pennsylvania, 
Delaware  and  South  Carolina,  voted  nay.  And  the  mo- 
tion failed.*^ 

The  clause  in  the  State  OonventioDS.— In  the  State 
Conventions,  called  to  ratify  or  reject  the  Constitution, 
this  clause  did  not  receive  much  attention  and  certainly 
did  not  meet  with  objection.  Even  in  those  States  where 
the  opposition  to  the  Constitution  was  strongest  there 
was  no  substantial  opposition  to  it.  No  amendments  were 
adopted  on  the  subject  of  commerce  in  any  State  Conven- 
es Journal,  628. 

Adjournal,  620. 
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ventiojQ.  It  was  one  of  the  few  provisions  of  the  Consti- 
tution which  passed  the  ordeal  of  the  State  Conventions 
and  public  criticism  without  serious  remonstrances. 

The  commerce  clause  in  the  State  Courts. — It  is  an  in- 
teresting and  instructive  study  to  trace  the  early  history 
of  this  clause,  in  the  State  Courts,  though  their  deci- 
sions in  the  subject  were  soon  reversed  or  overruled,  by 
the  Supreme  Court  of  the  United  States. 

It  was  in  the  courts  of  New  York  that  this  clause  first 
received  judicial  construction.  The  legislature  of  that 
State  in  1787 — the  year  of  the  Constitutional  Convention — 
passed  an  act  granting  John  Fitch,  his  heirs,  etc.,  the  sole 
and  exclusive  right  and  privilege  for  the  term  of  fourteen 
years,  of  constructing,  making,  using,  employing  and  navi- 
gating, all  kinds  of  boats,  or  watercraft,  which  might  be 
urged  or  impelled  through  the  water,  by  force  of  fire  or 
steam,  in  all  the  waters  of  that  State.  Fitch  having  failed 
to  avail  himself  of  his  grant,  the  legislature  in  1798  re- 
pealed the  act  conferring  said  grant  upon  him  and  con- 
ferred similar  rights  and  powers  upon  Robert  R.  Living- 
ston,*® his  heirs  and  assigns,  for  the  period  of  twenty  years. 

In  1803  the  Legislature  passed  another  act  by  which 
it  conferred  similar  rights  and  privileges  upon  Livingston 
and  Robert  Fulton,  their  heirs  and  assigns  jointly,  for 
the  term  of  twenty  years.  Within  the  time  covered 
by  the  grant  to  Livingston  and  Fulton,  other  persons 
began  the  navigation  of  the  Hudson  River  by  a 
boat  propelled  by  steam.  Livingston  and  Fulton  thereupon 
applied  for  an  injunction  against  them,  which  was  denied 
by  the  Chancellor.  In  his  opinion  the  Chancellor  did  not 
attempt  to  construe  the  commerce  clause,  nor  did^he  base 
his  opinion  upon  the  violation  of  that  clause."  The  case 
was  taken  to  the  Supreme  Court  of  the  State,  where  the 
judgment  was  unanimously  reversed,  several  of  the  judges 
rendering  separate  opinions.     Kent,  C.  J.,  in  his  opinion 


AS  Mr.  Livingston  had  been  a  member  of  the  New  York  Convention 
called  to  consider  the  Constitution.  He  took  an  active  part  in  the 
proceedings  and  frequently  addressed  the  Convention.  In  one  of  his 
speeches  he  said,  in  speaking  of  the  power  of  the  State,  '^They  possess 
the  honor  of  regulating  commerce,  but  it  is  admitted  they  improperly 
possess  it."     2  EUiot,  384. 

4»  0  Johnson,  514-622. 
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gave  the  most  attention  to  the  power  to  regulate  commerce 
and  held  it  was  not  in  its  terms  exclusive  in  Congress. 
**The  Congressional  power/*  said  he  (p.  578),  ''re- 
lates to  external  not  to  internal  commerce,  and  it  is  con- 
fined to  the  regulation  of  that  commerce.  .  .  .  When- 
ever the  case  shall  arise  of  an  exercise  of  power  by  Con- 
gress which  shall  be  directly  repugnant  and  destructive 
to  the  use  and  enjoyment  of  appellants'  grant,  it  would 
fall  under  the  cognizance  of  the  federal  courts,  and  they 
would,  of  course,  take  care  that  the  laws  of  the  Union 
are  duly  supported  (p.  579) .  I  must  confess,  however,  that 
I  can  hardly  conceive  of  such  a  case,  because  I  do  not, 
at  present,  perceive  any  power  which  Congress  can  law- 
fully carry  to  that  extent.  But  when  there  is  no  existing 
regulation  which  interferes  with  the  grant,  nor  any  pre- 
tence of  a  constitutional  interdict,  it  would  be  most  extraor- 
dinary, for  us  to  adjudge  it  void,  on  the  mere  contingency 
of  a  collision  with  some  future  exercise  of  congressional 
power.  Such  a  doctrine  is  a  monstrous  heresy.  It  would 
go,  in  a  great  degree,  to  annihilate  the  legislative  power 
of  the  States.  .  .  .  The  grant  to  the  appellants  may, 
then,  be  considered  as  taken  subject  to  such  future  com- 
mercial regulations  as  Congress  may  lawfully  prescribe. 
Congress,  indeed,  has  not  any  direct  jurisdiction  over  our 
interior  commerce  or  waters.  Hudson  River  is  the  prop- 
erty of  the  people  of  this  State,  and  the  legislature  have 
the  same  jurisdiction  over  it  that  they  have  over  the  land, 
or  over  any  of  our  public  highways,  or  over  the  waters 
of  any  of  our  rivers  or  lakes.  They  may,  in  their  sound 
discretion,  regulate  and  control,  enlarge  or  abridge,  the 
use  of  its  waters,  and  they  are  in  the  habitual  exercise 
of  that  sovereign  right.  If  the  Constitution  had  given  to 
Congress  exclusive  jurisdiction  over  our  navigable  waters, 
then  the  argument  of  the  respondents  would  have  applied ; 
but  the  people  never  did,  nor  never  intended,  to  grant 
such  a  power;  and  Congress  have  concurrent  jurisdiction 
over  the  navigable  waters  no  further  than  may  be  inci- 
dental and  requisite  to  the  due  regulation  of  commerce  be- 
tween the  States  and  with  foreign  nations."  .  .  .  The 
Chief  Justice  concluded  his  opinion  thus  (p.  589) :  **It  was 
a  saying  of  Euripides,  and  often  repeated  by  Caesar,  that 
if  right  was  ever  to  be  violated,  it  was  for  the  sake  of 
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power.  We  follow  a  purer  and  nobler  system  of  morals, 
and  one  which  teaches  us  that  right  is  never  to  be  violated. 
This  principle  ought  to  be  kept  steadfast  in  every  man's 
breast;  and,  above  all,  it  ought  to  find  an  asylum  in  the 
sanctuary  of  Justice."*® 

This  opinion  was  a  vigorous  assertion  of  the  rights  and 
jurisdiction  of  the  State  upon  and  over  its  navigable  waters. 
It  asserted  that  its  jurisdiction  over  the  Hudson  River — 
meaning  thereby,  over  all  the  navigable  waters  of  the  State, 
— ^was  the  same  as  it  was  over  the  inland  rivers  and  lakes. 
The  people,  said  the  opinion,  never  did  and  never  intended 
to  grant  to  Congress  exclusive  jurisdiction  over  navigable 
waters.  The  grant  in  the  Act  of  the  State  legislature  was 
taken  subject  to  such  future  commercial  regulations  as 
might  lawfully  be  enacted  by  Congress.  This  last  ex- 
pression was  an  intimiition  of  the  doctrine  subsequently 
announced  by  Mjarshall  in  Willson  v.  Blackbird  Creek 
Marsh  Company*^ — ^that  until  Congress  chose  to  legislate 
on  the  subject  of  navigation  the  State  had  jurisdiction. 
But  the  supreme  error  was  in  holding  that  the  Constitution 
did  not  confer  upon  Congress  exclusive  jurisdiction  of  the 
navigable  waters  of  the  country;  and  also  that  its  power 
related  to  external  and  not  to  internal  commerce.  This 
case  was  not  taken  to  the  Supreme  Court  of  the  United 
States. 

Seven  years  later  the  case  of  Ogden  v.  Gibbons,"'  was 
brought  in  the  Chancery  Court  of  New  York,  for  an  in- 
junction against  Gibbons  for  navigating  the  waters  of  the 
Hudson  River  with  a  steam  vessel.  The  case  was  heard 
before  Chancellor  Kent,  who  followed  the  decision  in  Liv- 
ingston V.  Van  Ingen,  sustaining  the  validity  of  the  acts 
of  the  legislature  granting  an  injunction.  The  case  was 
taken  on  appeal  to  the  Supreme  Court  of  the  State,  where 
the  judgment  was  afSrmed. 

We  have  briefly  traced  the  history  of  commerce  from 
the  beginning  of  the  agitation  of  the  subject  among  the 
colonies  to  the  ratification  of  the  Constitution,  and  have 
followed  it  through  the  early  decisions  of  the  courts  of 
New  York  State,  which  were  the  first  to  give  it  judicial 

60  Livingston  v.  Van  Ingen,  0  Johnson,  589. 

61  2  Peters,  245. 
•2  9  Wheaton,  1. 
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consideration.  Those  courts  sustained  the  validity  of  State 
legislation,  conferring  an  exclusive  grant  to  navigate  the 
Hudson  River.  Then,  more  than  a  third  of  a  century  after 
the  establishment  of  the  government  the  subject  was  trans- 
ferred to  another  forum, — the  forum  of  the  Federal  Ju- 
diciary, where  every  vestige  of  the  State  decisions  was 
swept  away  and  the  permanent  and  complete  supremacy 
of  Congress  over  foreign  and  interstate  commerce  was  es- 
tablished. 

What  is  Commerce? — ^Four  years  after  the  decision  by 
the  New  York  Court  the  case  of  Gibbons  v.  Ogden  was 
argued  in  the  Supreme  Court  of  the  United  States.*'  The 
opinion  in  the  case  was  delivered  by  Chief  Justice  Marshall, 
and  is  regarded  as  one  of  his  greatest  judicial  utterances. 
The  path  before  him  was  untrodden  by  any  federal  decision 
save  his  own  in  the  Brig  Wilson  case,  and  the  questions 
presented  were  of  most  vital  importance.  His  opinion  in 
which  no  authority  was  cited  was  so  able,  so  profound  and 
masterful  that  it  announced  the  principle  which  all  future 
decisions  have  followed."* 

In  adopting  the  rule  which  should  govern  the  construc- 

68  0  Wheaton,  1. 

B'A  There  is  an  intereflting  Btaiement  relative  to  this  case  by  one  of 
the  eminent  counsel  connected  with  it.  Mr.  Wirt  wrote  his  friend. 
Judge  Carr,  "  'About  tomorrow  week  will  come  on  the  great  steamboat 
question  from  New  York;  Emmet  and  Oakley  on  one  side,  Webster  and 
myself  on  the  other.  Come  down  and  hear  it.  Emmet's  whole  soul 
is  in  the  cause,  and  he  will  stretch  all  his  powers.  Oakley  is  said 
to  be  one  of  the  first  logicians  of  the  age,  as  much  a  Phocion  as  Emmet 
is  a  Themistocles;  and  Webster  is  as  ambitious  as  Caesar.  He  will 
not  be  outdone  by  any  man,  if  it  is  within  the  compass  of  his  power 
to  avoid  it.    It  will  be  a  combat  worth  witnessing.' 

"The  argument  on  both  sides  was  conducted  with  consummate 
ability,  but  to  Mr.  Webster  belongs  the  credit  of  suggesting  the  ground 
which  constituted  the  basis  of  the  reasoning  and  conclusions  of  the 
Court.  Hie  proposition  he  maintained  was,  that  Congress  has  ihe 
ewcluaive  authority  to  regulate  commerce  in  all  its  forms,  on  all  the 
navigable  waters  of  the  United  States,  their  bays,  rivers,  and  harbors, 
without  any  monopoly,  restraint  or  interference  created  by  State  legis- 
lation. It  is  said  that  'Mr.  Webster  having  stated  his  positions  to  the 
Court,  Chief  Justice  Marshall  laid  down  his  pen,  turned  up  his  coat 
cuffs,  dropped  back  upon  his  chair,  and  looked  sharply  upon  him; 
that  Mr.  Webster  continued  to  state  his  propositions  in  varied  terms, 
until  he  saw  his  eyes  sparkle,  and  his  doubts  giving  way;  that  then 
he  gave  full  scope  to  his  argument.'"  Flanders'  Lives  of  the  Chief 
Justices,  vol.  2,  467-8. 
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tion  of  the  clause  in  question,  the  Chief  Justice  said  (pp. 
188-9) :  *'As  men  whose  intentions  require  no  concealment, 
generally  employ  the  words  which  most  directly  and  aptly 
express  the  ideas  they  intend  to  convey,  the  enlightened 
patriots  who  framed  our  Constitution,  and  the  people  who 
adopted  it,  must  be  understood  to  have  employed  words 
in  their  natural  sense,  and  to  have  intended  what  they 
have  said.  If,  from  the  imperfection  of  human  language, 
there  should  be  serious  doubts  respecting  the  extent  of 
any  given  power,  it  is  a  well  settled  rule,  that  the  objects 
for  which  it  was  given,  especially  when  those  objects  are 
expressed  in  the  instrument  itself,  should  have  great  in- 
fluence in  the  construction.  We  know  of  no  reason  for 
excluding  this  rule  from  the  present  case.  The  grant  does 
not  convey  power  which  might  be  beneficial  to  the  grantor, 
if  retained  by  himself,  or  which  can  enure  solely  to  the 
benefit  of  the  grantee;  but  is  an  investment  of  power  for 
the  general  advantage,  in  the  hands  of  agents  selected  for 
that  purpose;  which  power  can  never  be  exercised  by  the 
people  themselves,  but  must  be  placed  in  the  hands  of 
agents,  or  lie  dormant.  We  know  of  no  rule  for  constru- 
ing the  extent  of  such  powers,  other  than  is  given  by  the 
language  of  the  instrument  which  confers  them,  taken  in 
connection  with  the  purposes  for  which  they  were  con- 
ferred.''  (p.  189). 

He  then  said  the  subject  to  be  regulated  was  commerce, 
and  it  therefore  would  be  necessary  to  settle  the  meaning 
of  that  word.  ''Commerce,  undoubtedly,  is  traffic,  but  it  is 
something  more;  it  is  intercourse.  It  describes  the  com- 
mercial intercourse  between  nations,  and  parts  of  nations, 
in  all  its  branches,  and  is  regulated  by  prescribing  rules 
for  carrying  on  that  intercourse.     . 

**If  commerce  does  not  include  navigation,  the  govern- 
ment of  the  Union  has  no  direct  power  over  that  subject, 
and  can  make  no  law  prescribing  what  shall  constitute 
American  vessels,  or  requiring  that  they  shall  be  navi- 
gated by  American  seamen.  Yet  this  power  has  been  ex- 
ercised from  the  commencement  of  the  government,  has 
been  exercised  with  the  consent  of  all,  and  has  been  under- 
stood by  all  to  be  a  commercial  regulation.  All  ^Vmerica 
understands,  and  has  uniformly  understood,  the  word  'com- 
merce,' to  comprehend  navigation.     It  was  so  understood, 
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and  must  have  been  so  understood  when  the  Constitution 
was  framed.  The  power  over  commerce,  including  navi- 
gation, was  one  of  the  primary  objects  for  which  the  peo- 
ple of  America  adopted  their  government,  and  must  have 
been  contemplated  in  forming  it.  The  convention  must 
have  used  the  word  in  that  sense,  because  all  have  under- 
stood it  in  that  sense;  and  the  attempt  to  restrict  it  comes 
too  late   (p.  190).    .    .     . 

''The  word  used  in  the  Constitution,  then,  comprehends, 
and  has  been  always  understood  to  comprehend,  naviga- 
tion; and  a  power  to  regulate  navigation  is  as  expressly 
granted  as   if  that  term   had  been   added  to   the   word 


commerce.'  " 


Having  delSned  the  term  ''commerce,"  as  used  in  the 
Constitution,  and  having  decided  that  it  embraced  naviga- 
tion, the  Chief  Justice  then  proceeded  to  consider  the  ques- 
tion: "To  what  commerce  does  this  power  extend?"  and 
said:  "The  Constitution  informs  us,  to  commerce  with 
foreign  nations  and  among  the  several  States,  and  with 
the  Indian  tribes." 

He  further  said  (p.  193):  "It  has,  we  believe,  been 
universally  admitted,  that  these  words  comprehend  every 
species  of  commercial  intercourse  between  the  United 
States  and  foreign  nations.  No  sort  of  trade  can  be  car- 
ried on  between  this  country  and  any  other,  to  which 
this  power  does  not  extend.  .  .  .  Commerce,  as  the 
word  is  used  in  the  Constitution,  is  a  unit,  every  part  of 
which  is  indicated  by  the  term." 

Considering  the  question  further  he  continued:  "The 
subject  to  which  the  power  is  next  applied  is  to  commerce 
'among  the  several  States.'  The  word  'among'  means 
intermingled  with.  A  thing  which  is  among  others  is 
intermingled  with  them.  Commerce  among  the  States, 
can  not  stop  at  the  external  boundary  line  of  each  State, 
but  may  be   introduced  into  the  interior." 

But,  in  order  to  distinguish  what  may  be  called  State 
commerce  from  the  broader  expression  of  commerce  among 
the  States,  and  to  establish  the  rule  for  the  discrimination 
in  such  cases,  the  Chief  Justice  said:  "It  is  not  intended 
to  say  that  these  words  com|frehend  that  commerce  which 
is  completely  internal,  which  is  carried  on  between  man 
and  man  in  a  State,  or  between  different  parts  of  the 
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same  State,  and  which  does  not  extend  to,  or  affect  other 
States.  Such  a  power  would  be  inconvenient,  and  is  cer- 
tainly  unnecessary. 

'* Comprehensive  as  the  word  'among*  is,  it  may  very 
properly  be  restricted  to  that  commerce  which  concerns 
more  States  than  one.  The  phrase  is  not  one  which  would 
probably  have  been  selected  to  indicate  the  completely 
interior  traffic  of  a  State,  because  it  is  not  an  apt  phrase 
for  that  purpose;  and  the  enumeration  of  the  particular 
classes  of  commerce  to  which  the  power  was  to  be  extend- 
ed, would  not  have  been  made,  had  the  intention  been  to 
extend  the  power  to  every  description.  The  enumeration 
presupposes  something  not  enumerated;  and  that  some- 
thing, if  we  regard  the  language,  or  the  subject  >  of  the 
sentence,  must  be  the  exclusively  internal  commerce  of 
a  State.  The  genius  and  character  of  the  whole  govern- 
ment seem  to  be,  that  its  action  is  to  be  applied  to  all  the 
external  concerns  of  the  nation,  and  to  those  internal  con- 
cerns, which  affect  the  States  generally;  but  not  to  those 
which  are  completely  within  a  particular  State,  which  do 
not  affect  other  States,  and  with  which  it  is  not  necessary 
to  interfere,  for  the  purpose  of  executing  some  of  the  gen- 
eral powers  of  the  government.  The  completely  internal 
commerce  of  a  State,  then,  may  be  considered  as  reserved 
for  the  State  itself. 

*'But  in  regulating  commerce  with  foreign  nations,  the 
power  of  Congress  does  not  stop  at  the  jurisdictional  lines 
of  the  several  States.  It  would  be  a  very  useless  power, 
if  it  could  not  pass  those  lines.  The  commerce  of  the 
United  States  with  foreign  nations,  is  that  of  the  whole 
United  States.  Every  district  has  a  right  to  participate 
in  it.  The  deep  streams  which  penetrate  our  country  in 
every  direction,  pass  through  the  interior  of  almost  every 
State  in  the  Union,  and  furnish  the  means  of  exercising 
this  right.  If  Congress  has  the  power  to  regulate  it,  that 
power  must  be  exercised  whenever  the  subject  exists.  If 
it  exists  within  the  States,  if  a  foreign  voyage  may  com- 
mence or  terminate  at  a  port  within  a  State,  then  the  power 
of  Congress  may  be  exercised  within  a  State. 

"This  principle  is,  if  possible,  still  more  clear,  when  ap- 
plied to  commerce  'among  the  several  States.',  They 
either  join  each  other,  in  which  case  they  are  separated  by 
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a  mathematical  line,  or  they  are  remote  from  each  other, 
in  which  case  other  States  lie  between  them.  What  is 
commerce  'among'  them;  and  how  is  it  to  be  conducted! 
Can  a  trading  expedition  between  two  adjoining  States 
commence  and  terminate  outside  of  each?  And  if  the  trad- 
ing intercourse  be  between  two  States  remote  from  each 
other,  must  it  not  commence  in  one,  terminate  in  the  other, 
and  probably  pass  through  a  third?  Commerce  among  the 
States,  must,  of  necessity,  be  commerce  within  the  States. 
In  the  regulation  of  trade  with  the  Indian  Tribes,  the  ac- 
tion of  the  law,  especially  when  the  Constitution  was  made, 
was  chiefly  within  a  State.  The  power  of  Congress,  then, 
whatever  it  may  be,  must  be  exercised  within  the  terri- 
torial jurisdiction  of  the  several  States.    .     .     . 

**We  are  now  arrived  at  the  inquiry — ^what  is  this 
power?  It  is  the  power  to  regulate;  that  is,  to  prescribe 
the  rule  by  which  commerce  is  to  be  governed.  This  pow- 
er, like  all  others  vested  in  Congress,  is  complete  in  itself, 
may  be  exercised  to  its  utmost  extent,  and  acknowledges 
no  limitations,  other  than  are  prescribed  in  the  Constitu- 
tion. .  .  .  The  power  of  Congress,  then,  comprehends 
navigation  within  the  limits  of  every  State  in  the  Union, 
so  far  as  that  navigation  may  be,  in  any  manner,  con- 
nected with  'commerce  with  foreign  nations,  or  among 
the  several  States,  or  with  the  Indian  tribes.'  It  may, 
of  consequence,  pass  the  jurisdictional  line  of  New  York, 
and  act  upon  the  very  waters  to  which  the  prohibition 
now  under  consideration  applies."   (p.  197). 

An  analysis  of  this  great  opinion  shows  that  Marshall 
defined  with  masterful  genius  the  important  term  and 
words  in  this  clause,  and  settled  many  questions  arising 
out  of  their  consideration. 

First:  He  defined  commerce.  He  said  it  was  traffic  and 
intercourse;  that  it  described  commercial  intercourse  be- 
tween nations,  and  parts  of  nations  in  all  its  branches. 

Second :    He  decided  that  commerce  included  navigation. 

Third :  He  also  decided  that  the  language  of  this  clause 
comprehends  every  species  of  commercial  intercourse  be- 
tween the  United  States  and  foreign  nations.  That  no 
sort  of  trade  can  be  carried  on  between  this  country  and 
any  other  to  which  this  power  does  not  extend.    That  com- 
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merce,  as  used  in  the  Constitution,  is  a  unit,  every  part  of 
which  is  indicated  by  the  term. 

Fourth:  He  defined  the  word  '^ among,"  as  used  in  the 
clause,  and  said  it  meant  'intermingled  with,"  and  that 
it  was  restricted  to  that  commerce  which  concerned  more 
States  than  one. 

Fifth :  He  said  the  clause  did  not  comprehend  that  com- 
merce which  is  completely  internal,  and  carried  on  be- 
tween man  and  man  in  a  State,  or  between  different  parts 
of  the  same  State  and  which  does  not  extend  to,  or  affect 
other  States.  The  completely  internal  commerce  of  a 
State,  may  be  considered  as  reserved  to  the  State  itself. 

Sixth:  He  said,  in  regulating  commerce  with  foreign 
nations  the  power  of  Congress  does  not  stop  at  State 
lines.  The  commerce  of  the  United  States  with  foreign 
nations,  is  that  of  the  whole  United  States. 

Seventh:  This  principle,  he  said,  is  still  more  clear 
when  applied  to  commerce  ''among  the  several  States." 
Commerce  among  the  States  must  of  necessity  be  commerce 
with  the  States,  and  the  power  of  Congress  must  be  exer- 
cised within  the  territorial  jurisdiction  of  the  States. 

Eighth:  He  then  inquired  "what  is  this  power  of  Con- 
gress?" and  said,  it  is  the  power  to  regulate,  the  power  to 
prescribe  the  rule  by  which  commerce  shall  be  governed. 
That  it  is  vested  in  Congress,  is  complete  in  itself,  and 
may  be  exercised  to  its  utmost  extent,  for  it  has  no  limita- 
tions beyond  those  found  in  the  Constitution. 

Though  every  definition  of  commerce  which  has  been 
given  by  the  Courts  since  this  decision  reflects  the  defini- 
tion given  by  the  great  Chief  Justice,  it  is  well  in  this  con- 
nection to  see  what  the  Courts  in  later  cases  have  held  com- 
merce to  mean. 

Mr.  Justice  Field,  in  his  opinion  in  Welton  v.  State  of 
Missouri,*^*  in  speaking  for  the  court  said,  "Commerce  is 
a  term  of  the  largest  import.  It  comprehends  intercourse 
for  the  purposes  of  trade  in  any  and  all  its  forms,  includ- 
ing the  transportation,  purchase,  sale,  and  exchange  of 
commodities  between  the  citizens  of  our  country  and  the 
citizens  or  subjects  of  other  countries,  and  between  the 
citizens  of  different  States." 

B»  91  U.  S.,  280. 
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So  in  Addyston  Pipe  &  Steel  Company  v.  United  States, 
it  was  held,  '^  Interstate  commerce  is  business  and  com- 
mercial intercourse  carried  on  between  the  citizens  of  dif- 
ferent States,  and  includes  navigation,  the  transportation 
of  persons  and  property,  and  the  buying  and  exchange  of 
commodities.""  In  the  Lottery  Case  it  was  said  by 
Mr.  Justice  Harlan  that  the  Constitution  did  not  de- 
fine the  term  ** commerce,"  but  that  it  could  not  be  ques- 
tioned, that  the  carrying  or  transportation  from  one  State 
to  another  of  commodities  which  had  a  money  value, 
constituted  commerce  among  the  States.  After  making 
this  statement,  Mr.  Justice  Harlan  continued,  ''But  does 
not  commerce  among  the  several  States  include  something 
more?  Does  not  the  carrying  from  one  State  to  another, 
by  independent  carriers,  of  lottery  tickets,  that  entitle  the 
holder  to  the  payment  of  a  certain  amount  of  money  there- 
in specified,  also  constitute  commerce  among  the  States?" 
and  the  majority  of  the  Justices  held  that  it  did  and  that 
such  conduct  might  be  prohibited  by  Congress  under  its 
power  to  regulate  commerce  among  the  States."^ 

So  it  was  said  in  Hopkins  v.  United  States,*'  **  Defini- 
tions as  to  what  constitutes  interstate  commerce  are  not 
easily  given  so  that  they  shall  clearly  define  the  full  mean- 
ing of  the  term.  We  know  from  the  cases  decided  in  this 
court  that  it  is  a  term  of  very  large  significance.  It  com- 
prehends, as  it  is  said,  intercourse  for  the  purposes  of 
trade  in  any  and  all  its  forms,  including  transportation, 
purchase,  sale  and  exchange  of  commodities  between  the 
citizens  of  different  States,  and  the  power  to  regulate  it 
embraces  all  the  instruments  by  which  such  commerce  may 
be  conducted." 

Perhaps  no  more  comprehensive  definition  of  commerce 
can  be  found  than  that  given  by  Mr.  Justice  Harlan  in 
Adair  v.  United  States,**  **  Commerce  among  the  several 
States  comprehends  traffic,  intercourse,  trade,  navigation, 
communication,  the  transit  of  persons  and  the  transmission 
of  messages  by  telegraph, — ^indeed  every  species  of  com- 
mercial intercourse  among  the  several  States,  but  not  to 

»«176  U.  S.,  211. 

BT  Lottery  Case,  188  U.  S.,  321,  345. 

»«  171  U.  S.  678,  697. 

M  208  U.  8.,  176,  177. 
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that  commerce  completely  internal,  which  is  carried  on 
between  man  and  man  in  a  State,  or  between  different 
parts  of  the  same  State  and  which  does  not  extend  to  or 
affect  other  States." 

From  these  definitions  it  will  be  seen  that  the  term 
*' commerce"  as  used  in  the  Constitution  has  relation  to 
business  transactions  between  citizens  of  different  States, 
as  well  as  with  foreign  nations,  and  that  it  consists  largely 
in  the  transportation  of  commodities  from  one  State  to 
another. 

But  commerce  means  more  today  than  when  Marshall 
defined  it.  It  is  more  than  intercourse.  It  is  the  transpor- 
tation of  property  and  persons  and  the  transmission  of 
thought. 

The  commerce  which  Congress  is  authorized  to  regulate 
among  the  States  is  the  same  which  is  carried  on  between 
the  people  of  a  single  State,  the  difference  being  that  it 
must  be  interstate  commerce,  which  is  commerce  between 
the  inhabitants  of  two  or  more  States,  to  bring  it  within 
the  meaning  of  the  Constitution.  There  is  not  one  kind  of 
commerce  for  the  people  of  one  State  and  another  kind 
for  the  people  of  other  States.  It  is  all  commerce,  and 
commerce  of  the  same  kind.  It  is  all  traffic,  business,  inter- 
course among  the  people.  That  which  is  carried  on  by 
the  people  of  a  single  State  being  domestic  commerce  over 
which  Congress  has  no  control;  that  which  is  carried  on 
between  the  people  of  different  States  being  interstate  com- 
merce over  which  Congress  has  full  control. 

Begnlation  of  Commerce. — ^The  power  to  regulate  com- 
merce is  the  power  to  prescribe  the  rules  by  which  it  shall 
be  governed — the  conditions  upon  which  it  shall  be  con- 
ducted; to  determine  when  it  shall  be  free,  or  when  sub- 
ject to  duties,  or  other  exactions.*®    The  power  also  em- 

•oQIouce&ter  Ferry  Co.  v.  Pexina.,  114  U.  S.,  203,  204. 

Mr.  Justice  Miller  says  that  the  word  "r^fulate"  was  much  more 
frequently  used  in  the  days  when  the  Constitution  was  adopted  than 
it  is  now,  and  undoubtedly  our  forefathers  used  it  in  a  lai^ger  and 
wider  sense  than  it  would  be  generally  used  at  this  time.  Miller  on 
the  Constitution,  449. 

Senator  Beveridge  in  a  speech  delivered  in  the  United  States 
Senate  said:  "At  the  time  the  Constitution  was  adopted  the  ex- 
pression 'to  regulate  commerce'  had  a  definite  and  distinct  meaning. 
It  had  a  'legal  meaning'  at  that  time.    Also,  it  had  a  'popular  mean- 
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braces  within  its  control,  all  the  instrumentalities  by  which 
that  commerce  may  be  carried  on,  and  the  means  by  which 
it  may  be  aided  and  encouraged;  and  the  subjects  upon 
which  the  power  may  be  exerted  are  of  infinite  variety, 
and  when  they  are  national  in  their  character  and  require 
uniformity  of  regulation,  the  power  of  Congress  is  exclusive. 

ing*  at  thftt  time;  and  they  were  all  the  same,  ^le  laws  ooneeming 
the  'regulation  of  eommeroe'  with  which  the  ooUmiste  were  familiar^ 
with  which  the  stateBmen  of  that  day  were  familiar,  and  all  the 
lawyers  were  familiar,  were  the  laws  of  England,  from  which  country 
we  had  recently  separated.  There  were  in  existence  at  the  time  the 
Constitution  was  adopted  some  twenty-seven  acts  of  the  English  Par- 
liament, in  which  the  phrase  'to  regulate  commerce'  occurs.  In  each 
one  of  them  those  words  mean  in  those  laws,  'prohibition'  of  commerce 
in  some  form  or  other  or  in  some  article  of  commerce. 

"So  when  the  fathers  lifted  out  of  the  English  statute  and  put  into 
the  Constitution  the  phrase  'to  regulate  commerce,'  they  lifted  out 
words  that  had  a  definite  meaning  in  the  acts  of  the  British  Parlia^ 
ment,  which  were  directly  before  them,  which  had  affected  than,  and 
which  in  every  instance,  meant  to  'prohibit'  commerce  in  some  man- 
ner or  in  some  article."    Congressional  Beooid,  Jaauuy  23-28-29.  1907. 


CHAPTER  XXI. 

BEGULATION    OF   COMMERCE — CONTINUED. 

Foreign  Commerce— The  Constitution  limits  the  power  it 
has  conferred  upon  Congress  over  commerce  to  three 
classifications;  commerce  with  foreign  Nations;  commerce 
among  the  several  States ;  and  commerce  with  the  In- 
dian Tribes.  As  the  power  to  regulate  commerce  is  third 
in  the  enumeration  of  the  general  powers  conferred  upon 
Congress  by  the  Constitution,  so  the  power  to  regulate  com- 
merce with  foreign  Nations  is  the  first  of  the  powers  con- 
ferred upon  Congress  over  commerce.  At  the  adoption  of 
the  Constitution  there  was  but  little  traffic  among  the 
States.  Certainly  none  of  the  great  modem  agencies  of 
commerce  were  then  known.  There  was  not  at  that  time  a 
steamboat  or  a  railroad.  Not  a  member  of  the  Con- 
vention had  seen  a  steam  engine  of  any  kind,  or  a  train 
of  cars,  or  sent  a  telegram,  or  used  a  telephone,  or 
ridden  in  an  urban  car,  or  an  automobile.  Franklin  had 
successfully  experimented  with  his  kite  and  his  key,  but  he 
had  no  conception  that  electricity  would  become  a  great 
and  powerful  agency  of  trade  between  States  and  Na- 
tions. Business  negotiations  were  growing  and  domestic 
and  foreign  trade  increasing,  but  beyond  the  sailing  ship 
and  the  wagon  there  were  no  means  of  carrying  on  in- 
terstate commerce,  and  there  is  nothing  to  justify  a  state- 
ment that  it  was  supposed  or  believed  by  the  members 
of  the  Convention  that  other  modes  of  traffic  would 
be  invented  and  utilized. 

The  importation  of  goods  into  the  States  was  large  and 
made  navigation  with  foreign  nations  an  important  busi- 
ness. From  Great  Britain  alone  in  1784  and  1785,  the 
imports  reached  the  sum  of  $30,000,000,  while  the  exports 
to  that  country  were  less  than  $9,000,(100.^ 

Compared  with  the  trade  or  commerce  carried  on  by 

1  HUdretli'ft  HMory  of  U.'  a,  vol.  3,  466. 
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navigation  the  inland  trade  or  commerce  must  have  been 
of  small  consequence.  It  is  therefore  reasonable  to  infer 
that  foreign  commerce  was  more  directly  referred  to 
than  that  by  land  when  the  subject  was  considered  in 
the  Constitutional  Convention.  In  fact,  such  conclusion 
is  conceded  in  Railroad  Company  v.  Maryland,'  where 
Mr.  Justice  Bradley  said,  *'No  doubt  commerce  by  water 
was  principally  in  the  minds  of  those  who  framed  and 
adopted  the  Constitution.  At  that  time  transportation 
by  land  was  entirely  performed  on  common  roads,  and 
in  vehicles  drawn  by  animal  power.'* 

It  must  be  assumed  that  the  framers  of  the  Constitution 
knew  what  words  would  express  the  meaning  they  wished 
to  convey  and  that  they  used  them.  They  first  conferred 
the  power  upon  Congress  to  regulate  commerce  with  for- 
eign nations,  because  that  commerce  was  the  most  exten- 
sive at  the  time  and  promised  to  continue  so.  The  Consti- 
tution does  not  attempt  to  define  the  generic  term  com- 
merce, or  commerce  among  the  States,  or  with  the  Indians, 
and  Congress  has  not  done  sO,  and  it  is  highly  questionable 
if  it  would  have  that  power.  We  must  look  to  what  the 
Courts  have  said  on  the  subject  if  we  wish  to  under- 
stand what  commerce  as  a  generic  term,  or  as  applied  to 
either  of  the  classifications  mentioned  in  the  Constitu- 
tion means. 

What  is  meant  by  the  term  '*  commerce  with  foreign 
nations,"  was  considered  by  Mr.  Justice  Washington  in 
Corfield  v.  Coryell,*  in  1823,  being  perhaps  the  first  fed- 
eral adjudication  in  reference  to  this  expression.  That 
learned  Justice  said,  ''Commerce  with  foreign  nations, 
and  among  the  several  states,  can  mean  nothing  more 
than  intercourse  with  those  nations,  and  among  those 
states  for  purposes  of  trade,  be  the  object  of  the  trade 
what  it  may." 

The  subject  of  commerce  with  foreign  nations  came 
before  the  Supreme  Court  of  the  United  States  for  the 
first  time  in  Brown  v.  Maryland,*  decided  in  1827,  and 
was  the  second  case  involving  the  commerce  clause  of 
the  Constitution  which  that  court  heard.    The  case  grew 

«21  Wallace,  470. 

t4  Washington  C.  C,  378. 

« 12  Wheaton,  419. 
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out  of  the  following  facts :  An  act  of  the  Maryland  legisla- 
ture provided  that  all  importers  of  foreign  articles  or  com- 
modities, such  as  dry  goods,  wares,  merchandise  by  bale 
or  package,  or  of  wine,  rum,  brandy,  whiskey,  and 
other  distilled  spirituous  liquors,  etc.,  and  other  persons 
selling  the  same  by  wholesale,  bale  or  package,  hogshead, 
barrel,  or  tierce,  should,  before  they  were  authorized  to 
sell,  take  out  a  license  for  which  they  should  pay  $50.00, 
and  in  case  of  neglect  or  refusal  to  take  out  such  license, 
should  be  subject  to  the  same  penalties  and  forfeitures 
as  were  prescribed  by  the  original  act.  Brown  being  an 
importer  of  certain  foreign  articles  to  the  city  of  Balti- 
more was  indicted  for  violating  this  statute  and  upon 
trial  was  convicted.  All  the  courts  of  Maryland  in  which 
the  case  was  tried  sustained  the  validity  of  the  enact- 
ment and  conviction.  The  case  was  then  taken  to  the 
Supreme  Court  of  the  United  States,  on  the  alleged 
ground,  among  other  things,  that  it  violated  the  com- 
merce clause  of  the  Federal  Constitution.  The  opinion 
was  delivered  by  Chief  Justice  Marshall,  and  is  regarded 
as  one  of  his  greatest  expositions  of  the  Constitution. 
In  his  opinion  Marshall  said  (p.  447) :  ''What  can 
be  the  meaning  of  an  act  of  Congress  which  authorizes 
importation  and  offers  the  privilege  for  sale,  at  a  fixed 
price  to  every  person  who  chooses  to  become  a  purchaser? 
How  is  it  to  be  construed,  if  an  intent  to  deal  honestly 
and  fairly,  an  intent  as  wise  as  it  is  moral,  is  to  enter 
into  the  construction  t  What  can  be  the  use  of  the 
contract,  what  does  the  importer  purchase,  if  he  does 
not  purchase  the  privilege  to  sell?  What  would  be  the 
language  of  a  foreign  government,  which  should  be  in- 
formed that  its  merchants  after  importing  according  to 
law,  were  forbidden  to  sell  the  merchandise  imported? 
What  answer  would  the  United  States  give  to  the  com- 
plaints and  just  reproaches  to  which  such  an  extraor- 
dinary circumstance  would  expose  them?  No  apology 
could  be  received,  or  even  offered.  Such  a  state  of 
things  would  break  up  commerce.  It  will  not  meet  this 
argument,  to  say,  that  this  state  of  things  will  never  be 
produced;  that  the  good  sense  of  the  States  is  a  sufficient 
security  against  it.  The  Constitution  has  not  confided 
this  subject  to  that  good  sense.     It  is  placed  elsewhere. 
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The  question  is,  where  does  the  power  reside  f  not,  how 
far  will  it  be  probably  abnsed.  ...  If  the  princi- 
ples we  have  stated  be  correct  (p.  448),  the  result  to  which 
they  conduct  us  can  not  be  mistaken.  Any  penalty  in- 
flicted on  the  importer  for  selling  the  article  in  his 
character  of  importer,  must  be  in  opposition  to  the  act 
of  Congress  which  authorizes  importation.  Any  charge 
on  the  introduction  and  incorporation  of  the  articles  into 
and  with  the  mass  of  property  in  the  country,  must  be 
hostile  to  the  power  given  to  Congress  to  regulate  com- 
merce.'* 

The  judgment  of  the  Court  of  Appeals  of  Maryland 
was  reversed,  and  the  act  of  the  legislature  of  Maryland 
was  considered  void  as  being  in  conflict  with  the  com- 
merce clause  of  the  Federal  Constitution. 

A  very  comprehensive  definition  of  foreign  commerce 
is  found  in  Yeazie  v.  Moor,*  where  Mr.  Justice  Daniel 
said  for  the  court:  ''Commerce  with  foreign  nations, 
must  signify  commerce  which  in  some  sense  is  neces- 
sarily connected  with  these  nations,  transactions  which 
either  immediately,  or  at  some  stage  of  their  progress, 
must  be  extra-territorial.  The  phrase  can  never  be  ap- 
plied to  transactions  wholly  internal,  between  citizens  of 
the  same  community,  or  to  a  polity  and  laws,  whose  ends 
and  purposes  and  operations  are  restricted  to  the  terri- 
tory and  soU  and  jurisdiction  of  such  community.  Nor 
can  it  be  properly  concluded,  that,  because  the  products 
of  domestic  enterprise  in  agriculture  or  manufactures, 
or  in  the  arts,  may  ultimately  become  the  subjects  of 
foreign  commerce,  with  the  control  of  the  means  or  the 
encouragements  by  which  enterprise  is  fostered  and  pro- 
tected, it  is  legitimately  within  the  import  of  the  phrase 
foreign  commerce,  or  fairly  implied  in  any  investiture  of 
the  power  to  regulate  such  commerce." 

Commerce  with  foreign  nations,  without  doubt,  means 
commerce  between  citizens  of  the  United  States  and 
citizens  or  subjects  of  foreign  governments,  as  individ- 
uals.* 

Commerce  with  foreign  nations  is  commercial  inter- 
course between  nations,  and  parts  of  nations,  in  all  its 

8  14  Howard,  673. 

•  United  States  v.  Holliday,  3  Wallace,  417. 
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branches.  It  includes  navigation  as  the  principal  means 
by  which  foreign  intercourse  is  effected.  To  regulate 
this  trade  and  intercourse  is  to  prescribe  the  rules  by 
which  it  shall  be  conducted.' 

Chief  Justice  Marshall  in  Gibbons  v.  Ogden,  9  Wheaton, 
193,  said,  ''It  has  been  universally  admitted  that  these 
words  comprehend  every  species  of  commercial  inter- 
course between  the  United  States  and  foreign  nations. 
No  sort  of  trade  can  be  carried  on  between  this  country 
and  any  other,  to  which  this  power  does  not  extend.''  It 
is  fairly  deducible  from  these  decisions  that  foreign  com- 
merce is  that  commerce  which  is  carried  on  between  citi- 
zens of  the  United  States  and  citizens  of  other  nations, 
and  in  that  respect  is  broadly  distinguished  from  com- 
merce among  the  States,  or  commerce  with  the  Indian 
Tribes. 

Power  of  Congress  over  Commerce  among  the  States. — 
This  is  the  second  classification  to  which  the  Constitution 
refers  in  conferring  upon  Congress  the  power  to  regu- 
late commerce.  It  was  not  a  great  power  when  the 
Constitution  was  adopted,  or  for  many  years  there- 
after, for  commerce  was  of  slow  growth  for  more 
than  half  a  century  after  the  establishment  of  the  gov- 
ernment, but  under  the  development  of  human  ingenuity 
and  the  achievements  of  invention  and  mechanism,  do- 
mestic commerce  has  greatly  excelled  both  the  other  kinds, 
and  this  provision  of  the  Constitution  has  been  the  most 
prolific  source  of  litigation  of  any  found  in  that 
instrument.  More  than  fifteen  hundred  cases  have  been 
determined  in  the  Supreme  Court  of  the  United  States 
and  the  courts  of  final  resort  in  the  respective  States, 
which  involved  the  construction  of  this  language. 

In  the  consideration  of  this  subject  we  may  for  some 
purposes  regard  the  whole  United  States  as  one  country, 
with  the  power  of  Congress  extending  throughout  its 
whole  domain,  and  its  geographical  boundaries  its  only 
limitation.  Before  the  Constitution  was  adopted  the 
power  of  each  State  to  regulate  its  own  commerce  was 
complete  and  unquestioned.  But  that  power  was  sur- 
rendered by  each  State  to  Congress  on  the  adoption  of 

7  Henderson  v.  Mayor,  92  U.  S.,  270. 
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the  Constitution,  and  Congress  succeeded  to  the  power 
among  all  the  States  which  each  State  had  formerly  pos- 
sessed over  its  own  commerce,  hence  the  broad  and  almost 
unlimited  power  of  Congress  over  commerce  among  the 
States. 

Qo'mg  back  to  Gibbons  v.  Ogden,  we  find  Chief  Justice 
Marshall,  in  9  Wheaton,  195,  saying,  ''In  regulating 
commerce  with  foreign  nations,  the  power  of  Congress 
does  not  stop  at  the  jurisdictional  lines  of  the  several 
States.  It  would  be  a  very  useless  power  if  it  could  not 
pass  those  lines.  The  commerce  of  the  United  States 
with  foreign  nations,  is  that  of  the  whole  United  States. 
If  Congress  has  the  power  to  regulate  it,  that  power  must 
be  exercised  whenever  the  subject  exists,  and  this  prin- 
ciple, if  possible,  is  still  more  clear  when  applied  to  com- 
merce 'among  the  States.'  " 

In  Trade  Mark  Cases,*  Mr.  Justice  Miller  said,  "When 
Congress  undertakes  to  enact  a  law,  which  can  only  be 
valid  as  a  regulation  of  commerce,  it  is  reasonable  to 
expect  to  find  on  the  face  of  the  law,  or  from  its  es- 
sential nature,  that  it  is  a  regulation  of  commerce  with 
foreign  nations,  or  among  the  several  States,  or  with  the 
Indian  tribes  and  if  it  does  not  possess  this  limitation. 
Congress  has  exceeded  its  power.  If  the  main  purpose 
of  such  a  law  is  to  establish  a  regulation  which  shall  be 
applicable  to  all  trade  and  commerce  between  all  points 
and  especially  if  the  law  is  designed  to  regulate  com- 
merce between  citizens  of  the  same  State,  it  is  the  exer- 
cise of  power  not  confided  to  Congress." 

"The  power  conferred  upon  Congress  by  the  Constitu- 
tion," said  Mr.  Justice  Lamar  in  Kidd  v.  Pearsons,  "to 
regulate  ^commerce  is  an  absolute  power  and  complete  in 
itself,  to  which  there  are  no  limitations,  except  such  as 
the  Constitution  prescribes.  It  is  free  from  the  influence 
of  the  States;  is  co-extensive  with  the  subject  on  which 
it  acts  and  whenever  the  interests  of  commerce,  either 
with  foreign  nations,  or  among  the  States,  require,  it 
goes  into  the  interior  of  every  State  and  does  not  stop 
at  State  boundaries.  But  it  does  not  embrace  the  internal 
or  domestic  commerce  of  a  State — such  as  is  carried  on 
between  citizens  of  the  same  State."* 

« 100  u.  s.,  96. 
•  128  U.  S.,  17. 
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Mr.  Justice  Harlan,  in  Guy  v.  Baltimore/^  stated  the 
principle  in  this  broad  language:  **The  power  of  the 
National  Government  over  commerce  with  foreign  na- 
tions and  among  the  several  States  is  broad  and  compre- 
hensive. It  reaches  the  interior  of  every  State  of  the 
Union,  so  far  as  it  may  be  necessary  to  protect  the  pro- 
ducts of  other  States  and  countries  from  discrimination 
by  reason  of  their  foreign  origin." 

The  power  which  Congress  possesses  ''to  regulate  com- 
merce among  the  States  is  plenary,  is  complete  in  itself, 
and  is  subject  to  no  limitations,  except  such  as  may  be 
found  in  the  Constitution.''"  So  complete  is  this  power 
that  it  is  competent  for  Congress  to  say  when  an  article 
of  commerce  becomes  subject  to  the  law  of  that  State  in 
which  its  transportation  ceases,^^  and  under  this  power 
Congress^'  may  declare  what  may  be  the  subject  of  com- 
merce.^* 

Congress   in  the   exercise   of  this  power**  may   compel 

10  100  U.  S.,  443. 

"Lottery  Case,  188  U.  S.,  366. 

12  In  re  Van  Vliet,  43  F.  R.,  763. 

i»U.  S.  V.  Popper,  98  F.  R.,  424. 

1*  The  opinion  has  prevailed  with  many  eminent  statesmen  and  oon- 
Btitutional  lawyers  that  the  power  of  Congress  to  regulate  commerce 
included  the  power  of  Congress  to  enact  measures  which  would  protect 
domestic  enterprises  in  the  form  of  tariff  legislation.  It  was  claimed 
by  Mr.  Madison  that  the  power  to  regulate  commerce  had  been  applied 
in  the  form  of  a  tariff  to  the  encouragement  of  particular  domestic 
occupations  by  every  existing  commercial  nation.  Madison's  Writings, 
vol.  3,  p.  571. 

18  Mr.  Webster  said  in  his  speech  in  the  Senate  on  the  28th  of  the 
September,  1837,  ''The  power  to  regulate  commerce  between  the  States 
is  a  fuU  and  complete  grant,  and  must  include  authority  over  every* 
thing  which  is  part  of  commerce,  or  essential  to  commerce.  And  is  not 
money  essential  to  commerce?"  And  he  maintained  that  under  this 
power  Congress  could  regulate  the  coinage  of  money.  Webster's  Works, 
vol.  4,  338-39. 

Mr.  Choate  in  the  United  States  Senate,  March  14,  1842,  especially 
advocated  this  doctrine,  as  the  following  extract  will  show:  "Com- 
merce is,  from  its  nature,  and  was  regarded  by  the  people  of  this 
country,  at  the  time  of  the  adoption  of  the  Constitution,  and  by  all 
governments,  and  all  people  then  or  ever  in  the  world,  a  niere  vast 
means  of  prosperity,  or  of  decay,  to  a  nation  by  whom  or  with  whom 
it  is  carried  on;  and  therefore  that  the  Constitution,  when  it  clothed 
you  with  the  general  power  of  regulating  it,  intended  that  you  should 
do  so  with  a  view  to  the  attainment  of  those  ends,  of  which,  in 
its  nature,  and  in  the  opinions    of   nations,   it    is    capable    of   being 
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the  removal  of  obstructions  over  navigable  rivers,  includ- 
ing bridges,  and  it  is  not  a  violation  of  the  Constitution, 
in  the  sense  of  being  a  delegation  of  legislative  power  or 

made  the  instrument.  The  framers  of  the  Gonstitation  meant  to  clothe 
you  with  the  power  of  disarming  it  of  all  the  evil  and  extracting  from 
it  all  the  good  to  which  the  wisdom  of  the  government  is  equal.  They 
oould  not  have  intended  to  do  anything  so  absurd  as  simply  to  author- 
ize and  require  you  to  promote,  enlarge  or  advance  commerce,  per  «e, 
and  in  the  abstract,  without  regard  to  its  quality;  to  its  adverse  or 
its  propitious  influence  upon  the  prosperity,  the  morality,  the  health, 
and  the  industry  of  the  people;  to  the  goods  it  brought  home;  to  the 
goods  it  carried  away;  the  national  character  of  ^he  tonnage  it  em- 
ployed, and  of  the  labor  it  rewarded.  They  did  not  look  to  commerce, 
but  to  beneficial  commerce.  They  saw  the  distinction  perfectly.  They 
regarded  it,  as  did  the  country  universally,  and  as  all  nations  in  all 
ages  have  done,  as  an  agent  of  large  and  varied  influence,  sometimes 
of  good  and  sometimes  of  evil,  according  to  its  nature,  and  according 
to  the  regulations  under  which  it  was  conducted.  They  knew,  or  they 
believed,  that  in  one  form,  under  one  system  of  regulations,  it  might 
strengthen,  adorn,  and  enrich  a  State;  might  seat  it  on  the  throne 
of  the  sea;  might  raise  its  merchants  to  be  princes,  yet  not  impoverish 
and  not  depress  its  mechanics  and  its  farmers;  might  stimulate  the 
thousand  hands  of  its  labor  by  multiplying  its  occupations,  enhancing 
its  rewards,  relieving  it  from  oppressive  competitions  with  the  redun- 
dant capital,  matured  skill,  and  pauperism  of  older  nations;  might 
swell  its  exports  with  the  products  of  its  own  skill;  might  turn  in 
on  it  the  golden  stream  of  the  metals,  and  make  it  the  workshop,  as 
well  as  the  warehouse,  of  the  world;  while,  in  another  form,  and 
under  another  system  of  regulations,  it  might  impoverish,  and  en- 
feeble it;  drain  it  of  its  specie;  overstock  its  agriculture,  yet  deprive 
it  of  a  market;  plunge  it  beneath  an  insupportable  foreign  debt;  and 
restrain  the  division  of  its  labor  and  the  development  of  its  genius. 
This  is  the  exact  view  taken  of  commerce,  by  the  whole  American  press, 
from  1783  to  1787. 

"Commerce,  then,  in  its  nature,  and  the  understanding  of  all,  is 
a  means.  When,  therefore,  the  general  power  of  regulating  it  is  given 
to  the  national  government,  according  to  what  principles,  for  the  accom- 
plishment of  what  objects,  are  you  to  exert  it?  Are  you  not  to  do  it 
for  those  ends,  and  for  all  of  them,  which,  by  the  general  theory  and 
practice  of  governments,  it  is  adapted  to  attain?  And  is  not  the  relief 
of  domestic  labor,  from  the  oppressive  competition  of  an  unrestrained 
foreign  trade,  among  these  ends?"  Life  and  Writings  of  Rufus  Choate, 
vol.  2,  102-3. 

The  position  taken  by  these  statesmen  finds  strong  support  in 
a  recent  work  of  great  merit.  The  author  says,  "The  central  and  most 
important  subject  placed  under  the  full  and  exclusive  jurisdiction  of 
Congress  is  the  regulation  of  commerce  with  foreign  nations  and  among 
the  several  States;  and  all  other  matters  placed  by  the  Constitution 
under  the  jurisdiction  of  Congress  will  be  found,  upon  investigation, 
to  have  a  more  or  less  intimate  connection  with  that  central  subject. 


<* 
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judicial  power,  that  Congress  commits  to  an  executive 
ofBcer  of  the  government,  the  determination  of  what 
amounts  to  an  obstruction  over  navigable  waters,  and  if 
Congress  remains  silent  or  inactive,  while,  individuals 
proceed  under  State  authority  and  place  obstructions  in 
navigable  waters,  the  government  is  not  prohibited  from 
removing  such  obstructions." 

What  are  interstate  shipments? — ^As  to  interstate  ship- 
n^ents  the  following  case  illustrates  the  principle  recently 
established:  Merchandise  was  carried  from  Texarkana, 
Texas,  to  Goldthwaite,  Texas,  upon  a  bill  of  lading  which 
showed  only  a  local  transportation.  It  was  contended 
that  this  local  transportation  was  a  continuation  of  trans- 
portation from  a  point  in  South  Dakota,  and  that  the 
transportation  ended  at  Goldthwaite,  and  that  such  trans- 
portation was  interstate  commerce  and  that  the  character 
of  the  merchandise  as  such  was  not  affected  by  the 
various  changes  of  title,  or  bills  of  lading  between  Hud- 
son, South  Dakota,  and  Goldthwaite,  Texas.  The  court 
said,  in  Gulf,  etc.,  Ry.  v.  Texas  (p.  412),  in  passing  upon 
the   question,   that   the   contract   of   shipment   was   from 

If  Congress  is  to  have  exclusive  power  of  regulating  commerce  with 
foreign  nations,  it  is  necessary  that  it  should  have  power  to  make 
laws  for  the  control  of  vessels  engaged  in  that  commerce.  Hence, 
it  must  have  jurisdiction  over  all  maritime  questions.  It  must  also 
have  power  to  raise  a  navy  for  the  protection  of  that  commerce, 
and  the  power  of  establishing  courts  for  the  settlement  of  disputes 
arising  out  of  maritime  trade,  and  the  punishment  of  maritime  offenses. 
And,  if  Congress  is  to  effectually  regulate  all  commercial  intercourse 
among  the  States,  as  well  as  their  commerce  with  foreign  nations,  and  to 
have  exclusive  jurisdiction  over  these  subjects,  it  must  have  power 
to  coin  mpney  and  regulate  the  currency.  For  the  same  reasons  it 
must  have  the  power  of  establishing  and  regulating  postal  communi- 
cation among  the  States  and  with  other  nations.  For  the  same  rea- 
sons also  the  separate  States  must  be  deprived  of  the  power  to  coin 
money,  or  to  lay  any  imposts  or  duties  on  imports  or  exports  with- 
out the  authority  of  Congress.  Accordingly  we  find  all  these  powers 
expressly  granted  to  Congress  by  the  Constitution,  and  either  ex- 
pressly or  implicitly  denied  to  the  separate  States,  and  it  may  be 
broadly  stated  that  all  the  powers  granted  to  Congress  and  denied  to 
the  separate  States  are  those  powers  which  are  necessary  for  the  full 
and  exclusive  regulation  of  external  and  interstate  commerce,  and  the 
regulation  of  all  other  matters  affecting  either  of  those  kinds  of  com- 
merce or  ancillary  to  them."  Clark's  Australian  Constitutional  Law, 
363,  364. 

i«  Union  Bridge  Co.  v.  United  States,  204  U.  S.,  364. 
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Hadson,  South  Dakota,  to  Tezarkana,  Texas,  that 
the  control  over  goodB  in  process  of  transportation  is  one 
thing,  and  that  the  transportation  is  another  thing,  and 
follows  the .  contract  of  shipment  until  that  is  changed 
by  the  agreement  of  the  owner  and  carrier.  The  court 
held  that  where  an  interstate  shipment  reached  the  point 
specified  in  the  original  contract  of  transportation,  from 
that  place,  it  ceased  to  be  an  interstate  shipment,  and 
any  further  transportation  to  a  i>oint  within  that  State 
is  subject  to  State  and  not  Congressional  regulation.^^ 

Goods  lose  their  character  of  interstate  commerce  and 
cease  to  be  such  upon  delivery  and  sale  in  the  original 
package.  Casks  of  whiskey  were  ordered  by  parties  in 
Charleston,  South  Carolina,  from  a  wholesale  liquor 
dealer  in  Augusta,  Georgia.  The  price  of  the  whiskey 
accompanied  the  orders  and  was  to  be  refunded  if  the 
goods  were  not  delivered.  The  casks  were  delivered  to 
the  railway  company,  at  Augusta.  Upon  arriving  at 
Charleston,  the  casks  were  unloaded  and  put  in  the  ware- 
house of  the  company  ready  for  delivery.  Shortly  after 
this  was  done  the  casks  were  seized  and  taken  from  the 
possession  of  the  company  under  what  was  known  as 
the  dispensary  law  of  South  Carolina.  Ui>on  this  state 
of  facts  the  consignors  sued  the  railroad  company  for 
failing  to  make  delivery  according  to  the  bill  of  lading. 
It  was  held,  in  Hegman  v.  Southern  By.  Co.  ^'that  as 
goods  moved  in  interstate  commerce  ceased  to  be  such 
commerce  only  after  their  delivery  and  sale  in  the 
original  package,  the  railroad  company  was  liable.  In  the 
same  case  it  was  held  the  word  'arrival'  as  used  in  the 
Wilson  Act  means  delivery  of  goods  to  the  consignee  and 
not  merely  reaching  their  destination."*' 

Congress  may  adopt  such  means  as  are  essential  to 
carry  out  its  purpose. — ^In  the  assertion  of  its  power  over 
commerce  Congress  may  use  any  method  it  considers 
proper  for  that  purpose.  It  may  construct,  or  authorize 
the  construction,  by  individuals  or  corporations,  of  na- 
tional highways  and  bridges  between  the  States,  which 
are  essential  to  its  complete  control  and  regulation  of 
interstate  commerce.    If  it  did  not  possess  this  power  it 

"204  U.  8.  413. 
"203  U.  S.  270. 
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would  be  deprived  of  the  authority  to  regulate  one  of 
its  most  important  adjuncts.  The  construction  of  the 
National  Boad,  which  was  designed  to  lead  from  Cum- 
berland, Maryland,  to  the  then  Far  West,  is  an  illus- 
tration of  this  power.  It  was  constructed  by  the 
National  Government,  though  it  was  doubted  at  the  time 
by  some,  whether  the  power  existed  in  Congress  to  con- 
struct such  a  highway,  but  the  vast  expansion  of  the 
commerce  of  the  country  and  the  growth  of  invention, 
and  transportation  by  land,  have  become  such  potent 
factors  in  national  development,  that  there  has  been  but 
little  objection  in  recent  years  to  Congress  aiding  in  the 
construction  of  transcontinental  lines  of  railway,  and 
the  authority  of  Congress  to  construct  such  agencies  of 
commerce  is  not  now  questioned.^*  Congress  may  create 
an  agency  of  commerce,  or  utilize  a  corporation  already 
in  existence,^^  or  it  may  construct  highways  between  the 
States  and  the  Territories  including  canals.'^  So  it  may 
authorize  the  creation  of  a  corporation  to  construct  a 
bridge  over  a  navigable  stream  which  separates  two 
States,  and  such  corporation  in  the  exercise  of  its  cor- 
I>orate  powers  may  appropriate  private  lands  necessary 
for  the  purpose  of  erecting  such  bridge,  paying  of  course 
a  fair  compensation  therefore.'* 

Extent  of  the  power  of  Congress  over  Commerce. — ^This 
subject  underwent  an  exhaustive  examination  in  the  Li- 
cense Cases,'*  decided  by  Chief  Justice  Taney,  as 
early  as  1847.  In  his  opinion  the  Chief  Justice  said,  ^'A 
law  of  Congress  regulating  commerce  with  foreign  na- 
tions, or  among  the  several  States,  is  the  supreme  law; 
and  if  the  law  of  a  State  is  in  conflict  with  it,  the  law 
of  Congress  must  prevail  and  the  State  law  cease  to  oper- 
ate so  far  as  it  is  repugnant  to  the  law  of  the  United 
States.  It  is  equally  clear  that  the  power  of  Congress 
over  this  subject  does  not  extend  further  than  the  regu- 
lation of  commerce  with  foreign  nations  and  among  the 
States;   and   that   beyond   these   limits   the    States   have 

!•  Cal.  V.  Pac  Ry.  Co.  127  U.  S.  39. 

so  Cherokee  Nation  v.  Kansas  Ry.  Go.  135,  U,  8.  S68. 

<i  WUaon  y.  Shaw,  Secretary  of  Treasury,  204  U.  S.  24. 

22  Luzton  y.  Bridge  Co.,  153  U.  S.  525,  530-534. 
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never  surrendered  their  power  over  trade  and  commerce 
and  may  still  exercise  it,  free  from  any  controlling  power 
on  the  part  of  the  General  Government.'* 

Again,  "it  is  unquestionably,"  said  the  Chief  Justice,  '*no 
easy  task  to  mark  by  a  certain  and  definite  line,  the  divi- 
sion between  foreign  and  domestic  commerce,  and  fix  the 
precise  point,  in  relation  to  every  imported  article,  where 
the  paramount  power  of  Congress  terminates,  and  that 
of  the  State  begins.  The  Constitution  itself  does  not  at- 
tempt to  define  these  limits.  They  can  not  be  determined 
by  the  laws  of  Congress  or  the  States,  as  neither  can 
by  its  own  legislation,  enlarge  its  own  powers,  or  re- 
strict those  of  the  other.  As  the  Constitution  itself  does 
not  draw  the  line,  the  question  is  necessarily  one  for  ju- 
dicial decision,  and  depends  altogether  upon  the  words 
of  the  Constitution.  "»* 

The  question  was  considered  three  years  later  in  Cooley 
V.  Board  of  Wardens  of  Philadelphia,"  where  it  was 
held  that  the  grant  of  commercial  power  to  Congress 
did  not  forbid  the  States  from  passing  certain  laws  regu- 
lating pilotage,  that  the  grant  of  the  powqr  to  Congress 
to  regulate  commerce  included  various  subjects  and  that 
upon  some  of  these  subjects  the  rule  should  be  uniform, 
but  upon  others  there  should  be  different  rules  in  dif- 
ferent States.  This  ruling  was  affirmed  in  Ex  parte 
McNiel,**  where  Mr.  Justice  Swayne  said  ^  (p.  240), 
''In    the    complex    system    of    polity    which    prevailed 

**  Chief  Justice  Taney,  in  his  opinion  in  this  case,  p.  576|  in 
referring  to  the  case  of  Brown  y.  Maryland  said:  "I  aigued 
the  case  of  Brown  v.  State  of  Maryland  on  behalf  of  the  State,  and 
endeavored  to  maintain  that  the  law  of  Maryland,  which  required  the 
importer  as  well  as  other  dealers  to  take  out  a  license  before  he  could 
sell,  and  for  which  he  was  to  pay  a  certain  sum  to  the  State,  was  valid 
and  constitutional,  and  at  that  time  I  certainly  persuaded  myself 
that  I  was  right,  and  thought  the  decision  of  the  Ck)urt  restricted 
the  powers  of  the  State  more  than  a  sound  construction  of  the  Con- 
stitution of  the  United  States  would  warrant.  But  further  and  more 
mature  reflection  has  convinced  me  that  the  rule  laid  down  by  the 
Supreme  Court  is  a  just  and  safe  one,  and  perhaps  the  best  that  could 
have  been  adopted  for  preserving  the  right  of  the  United  States  on 
the  one  hand,  and  of  the  States  on  the  other,  and  preventing  a  col- 
lision between  them."    5  Howard,  575. 

25  12  Howard,  299. 
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in  this  country,  the  powers  of  government  may  be  di- 
vided into  four  classes.  1.  Those  which  belong  ex- 
clusively to  the  States.  2.  Those  which  belong  ex- 
clusively to  the  National  government.  3.  Those  which 
may  be  exercised  concurrently  and  independently  by 
both.  4.  Those  which  may  be  exercised  by  the  States, 
but  only  until  Congjress  shall  see  fit  to  act  upon  the 
subject.  The  authority  of  the  State  then  retires  and 
lies  in  abeyance  until  the  occasion  for  its  exercise  shall 

recur The   commercial   power   lodged   by   the 

Constitution  in  Congress  is,  in  part,  of  this  character. 
Some  of  the  rules  prescribed  in  the  exercise  of  that 
power  must,  from  the  very  nature  of  things,  be  uniform 
throughout  the  country.  To  that  extent  the  power  itself 
must,  necessarily,  be  exclusive;  .  .  .  other  powers  may 
well  vary  with  the  varying  circumstances  of  difiEerent  local- 
ities. In  the  latter  contingency  the  States  may  prescribe 
the  rules  to  be  observed  until  Congress  shall  supersede 
them." 

Congress  may  even  prescribe  the  rules  for  the  govern- 
ment of  interstate  commerce,  and  the  instrumentalities 
through  which  it  is  carried  on  and  by  which  it  is  en- 
couraged and  developed,  though  the  subjects  upon  which 
it  operates  are  almost  of  infinite  variety. 

When  is  the  power  of  Congress  to  regulate  Commerce 
exclusive? — There  has  been  no  more  common  ground  for 
the  assertion  of  the  doctrine  of  States'  Rights  than  has 
grown  out  of  the  relation  which  the  States  sustain  to 
commerce.  How  far  the  right  of  a  State  to  regulate  com- 
merce extended,  when  it  ceased,  and  when  it  was  super- 
seded by  the  power  of  Congress,  have  been  questions  of 
very  grave  import  and  of  very  great  importance  to  the 
States.  The  question  came  up  in  a  comparatively  early 
day  in  Cooley  v.  Board  of  Wardens.*^  That  case  grew 
out  of  a  statute  passed  by  the  legislature  of  Pennsylvania, 
that  every  vessel  arriving  from,  or  bound  to  any  foreign 
port,  or  any  vessel  of  a  specified  number  of  tons,  or  more, 
sailing  from,  or  bound  to  any  port  not  within  the  Dela- 
ware River,  should  be  obliged  to  receive  a  pilot,  etc.    The 
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yalidity  of  this  legislation  was  attacked  on  the  ground 
that  it  was  an  attempt  to  regulate  commerce.  In  de- 
livering the  opinion  of  the  majority  of  the  Court,  Mr. 
Justice  Curtis  (p.  318)  said,  ''This  question  has  never  been 
decided  by  this  court,  nor,  in  our  judgment,  has  any 
case  depending  upon  all  the  considerations  which  must 
govern  this  one,  come  before  this  court.  The  grant  of 
commercial  power  to  Congress  does  not  contain  any  terms 
which  expressly  exclude  the  States  from  exercising  an 
authority  over  its  subject  matter.  If  they  are  excluded 
it  must  be  because  the  nature  of  the  power,  thus  granted 
to  Congress,  requires  that  a  similar  authority  should  not 
exist  in  the  States."  After  a  full  consideration  of  the 
question,  a  majority  of  the  court  laid  down  this  rule 
(p.  319) :  ''Whatever  subjects  of  this  power  are  in  their 
nature  national,  or  admit  only  of  one  uniform  system,  a 
plan  of  regulation,  may  justly  be  said  to  be  of  such  a 
nature  as  to  require  exclusive  legislation  by  Congress." 
The  conclusion  of  the  opinion  on  the  case  presented  was 
(p.  320),  that  the  mere  grant  to  Congr^s  of  the  power 
to  regulate  commerce,  did  not  deprive  the  States  of 
power  to  regulate  pilots,  and  although  Congress  has 
legislated  on  this  subject,  its  legislation  manifests  an  in- 
tention, with  a  single  exception,  not  to  regulate  this 
subject,  but  to  leave  its  regulation  to  the  several  States. 
^'To  these  precise  questions,  which  are  all  we  are  called 
on  to  decide,  this  opinion  must  be  understood  to  be  con- 
fined. It  does  not  extend  to  the  question  what  other 
subjects,  under  the  commercial  power,  are  within  the  ex- 
clusive control  of  Congress,  or  may  be  regulated  by  the 
States  in  the  absence  of  all  Congressional  legislation: 
nor  to  the  general  question,  how  far  any  regulation  of 
a  subject  by  Congress  may  be  deemed  to  operate  as  an 
exclusion  of  all  legislation  by  the  States  upon  the  same 
subject.  We  decide  the  precise  questions  before  us,  upon 
what  we  deem  sound  principles,  applicable  to  this  par- 
ticular subject  in  the  state  in  which  the  legislation  of 
Congress  has  left  it.    We  go  no  further." 

It  will  be  observed  that  Justice  Curtis  in  this 
opinion  proceeded  with  great  caution  and  was  unwilling 
that  the  opinion  should  be  regarded  as  an  expression 
upon  anything  but  the  precise  point  decided  by  the  ma- 


POWER  OF  CONGRESS  OVER  COMMERCE  EXCLUSIVE.        493 

jority  of  the  Court.  The  rule,  however,  which  the  court 
established  in  this  early  case  has  been  followed  with  but 
little,  if  any  deviation,  and  can  be  regarded  as  sustain- 
ing neither  the  rights  of  Congress  nor  the  States  to  exer« 
cise  exclusive  jurisdiction  in  such  cases,  but  it  lays  down 
the  broad  rule,  that  whenever  subjects  of  this  power — 
that  is  the  power  of  Congress — are  national  in  their 
nature,  or  admit  of  only  one  uniform  system,  then  it  re- 
quires  exclusive  legislation  by  Congress. 

In  Oillman  v.  Philadelphia,^'  it  was  held,  **The  power 
to  regulate  commerce  covers  a  wide  field,  and  embraces 
a  great  variety  of  subjects.  Some  of  these  subjects  call 
for  uniform  rules  and  national  legislation;  others  can  be 
best  regulated  by  rules  and  provisions  suggested  by  the 
varying  circumstances  of  different  localities,  and  limited 
in  their  operations  to  such  localities  respectively.  To  this 
extent  the  power  to  regulate  commerce  may  be  exercised 
by  the  States.  Whether  the  power  in  any  given  case  is 
vested  exclusively  in  the  General  Qovemment  depends 
upon  the  nature  of  the  subject  to  be  regulated.  Pilot 
laws  are  regulations  of  commerce;  but  if  a  State  enact 
them  in  good  faith,  and  not  covertly,  for  another  purpose, 
they  are  not  in  conflict  'with  the  power  to  regulate  com- 
merce' committed  to  Congress  by  the  Constitution." 

The  rule  does  not  seem  to  have  been  stated  with  more 
comprehensiveness  than  was  done  by  Mr.  Justice  Field 
in  Gloucester  Ferry  Company  v.  Pennsylvania,**  where  in 
discussing  those  subjects  of  commerce  whose  regulation 
might  be  prescribed  by  the  States  until  Congress  as- 
sumes control  of  them,  and  those  which  are  national  in 
their  character  and  require  uniformity  of  regulation  and 
wherein  the  power  of  Congress  is  exclusive,  he  used  this  lan- 
guage: ''The  power  to  regulate  that  commerce  as  well  as 
commerce  with  foreign  nations,  vested  in  Congress,  is  the 
power  to  prescribe  the  rules  by  which  it  shall  be  governed, 
that  is,  the  conditions  upon  which  it  shall  be  conducted; 
to  determine  when  it  shall  be  free  and  when  subject  to 
duties  or  other  exactions.  .  .  .  And  the  subjects  upon 
which  the  power  may  be  exerted  are  of  infinite  variety. 
While  with  reference  to  some  of  them  which  are  local 
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and  limited  in  their  nature  or  sphere  of  operations,  the 
States  may  prescribe  regulations  until  Congress  inter- 
venes and  assumes  control  of  them;  yet  when  they  are 
national  in  their  character,  and  require  uniformity  of 
regulation  affecting  alike  all  the  States,  the  power  of 
Congress  is  exclusive/'  This  was  an  affirmance  of  the 
rule  laid  down  in  Cooley  v.  Board  of  Wardens  (supra), 
and  it  may  be  accepted  as  the  established  doctrine,  that 
subjects  relating  to  commerce,  national  in  their  char- 
acter, and  which  require  uniform  rules  for  their  govern- 
ment, are  subject  to  Congressional  regulation  and  the 
power  of  Congress  in  such  cases  is  complete  and  exclu- 
sive, but  as  to  subjects  local  and  merely  limited  in 
the  sphere  of  their  operations  and  in  their  nature,  regu- 
lations for  their  government  may  be  prescribed  by  the 
States  until  Congress  sees  fit  to  prescribe  regulations  for 
them. 

The  question  was  again  carefully  considered  in  Eidd 
V.  Pearson,'®  in  an  opinion  by  Mr.  Justice  Lamar,  where- 
in he  said:  ''The  line  which  separates  the  province  of 
federal  authority,  over  the  regulation  of  commerce,  from 
the  powers  reserved  to  the  States,  has  engaged  the  atten- 
tion of  this  court  in  a  great  number  and  variety  of  cases. 
The  decisions  in  these  cases,  though  they  do  not  in  a 
single  instance  assume  to  trace  that  line  throughout  its 
entire  extent,  or  to  state  any  rule  further  than  to  locate 
the  line  in  each  particular  case  as  it  arises,  have  almost 
uniformly  adhered  to  the  fundamental  principles  which 
Chief  Justice  Marshall,  in  the  case  of  Gibbons  v.  Ogden, 
9  Wheat.,  1,  laid  down  as  to  the  nature  and  extent  of 
the  grant  of  power  to  Congress  on  this  subject,  and  also 
of  the  limitations,  express  and  implied,  which  it  imposes 
upon  State  legislation  with  regard  to  taxation,  to  the 
control  of  domestic  commerce,  and  to  all  persons  and 
things  within  its  limits,  of  purely  internal   concern. 

**  According  to  the  theory  of  that  great  opinion,  the 
supreme  authority  in  this  country  is  divided  between  the 
government  of  the  United  States,  whose  action  extends 
over  the  whole  Union,  but  which  possesses  only  certain 
powers  enumerated  in  its  written   Constitution,   and   the 
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separate  governments  of  the  several  States,  which  retains 
all  powers  not  delegated  to  the  Union.  The  power  ex- 
pressly conferred  upon  Congress  to  regulate  commerce 
is  absolute  and  complete  in  itself,  with  no  limitations 
other  than  are  prescribed  in  the  Constitution;  is  to  a 
certain  extent  exclusively  vested  in  Congress,  so  far  free 
from  State  action;  is  co-extensive  with  the  subject  on 
which  it  acts,  and  can  not  stop  at  the  external  boundary 
of  a  State,  but  must  enter  into  the  interior  of  every 
State  whenever  required  by  the  interests  of  commerce 
with  foreign  nations,  or  among  the  several  States.  This 
power,  however,  does  not  comprehend  the  purely  inter- 
nal domestic  commerce  of  a  State  which  is  carried  on 
between  man  and  man  within  a  State  or  between  differ- 
ent parts  of  the  same  State." 

In  Hall  V.  DeCuir,"^  Chief  Justice  Waite,  used  this  lan- 
guage: ** There  can  be  no'  doubt  but  that  exclusive 
power  has  been  conferred  upon  Congress  in  respect  to 
the  regulation  of  commerce  among  the  several  States. 
The  difficulty  has  never  been  as  to  the  existence  of  this 
power,  but  as  to  what  is  to  be  deemed  an  encroachment 
upon  it;  for,  as  has  been  often  said,  'legislation  may  in 
a  great  variety  of  ways  affect  commerce  and  persons  en- 
gaged in  it  without  constituting  a  regulation  of  it  within 
the  meaning  of  the  Constitution.' 

"A  State  might  regulate  the  charges  of  public  ware- 
houses and  of  railroads  situated  entirely  within  the 
State,  even  though  those  engaged  in  commerce  among 
the  States  might  sometimes  use  the  warehouses  or  the 
railroads  in  the  prosecution  of  their  business.  So,  too, 
it  has  been  held  that  States  may  authorize  the  construc- 
tion of  dams  and  bridges  across  navigable  streams  sit- 
uated entirely  within  their  respective  jurisdictions.  The 
same  is  true  of  turnpikes,  and  ferries.  By  such  statutes 
the  States  regulate,  as  a  matter  of  domestic  concern,  the 
instruments  of  commerce  situated  wholly  within  their 
own  jurisdictions  and  over  which  they  have  exclusive 
governmental  control,  except  when  employed  in  foreign 
or  interstate  commerce.  As  they  can  only  be  used  in  the 
State  their  regulation  for  all  purposes  may  properly  be 
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assumed  by  the  State,  until  Congress  acts  in  reference  to 
their  foreign  or  interstate  relations.  When  Congress  does 
act  the  State  laws  are  superseded  only  to  the  extent  that 
they  affect  commerce  outside  a  State  as  it  comes  within 
the  State.  .  .  .  The  line  which  separates  the  powers 
of  the  States  from  this  exclusive  power  of  Congress  is 
not  always  distinctly  marked  and  oftentimes  it  is  not 
easy  to  determine  on  which  side  a  particular  case  belongs. 
Judges  not  unfrequently  differ  in  their  reasons  for  a 
decision  in  which  they  concur.  Under  such  circum- 
stances it  would  be  a  useless  task  to  undertake  to  fix  an 
arbitrary  rule  by  which  the  line  must,  in  all  cases,  be 
located.  It  is  far  better  to  leave  a  matter  of  such  deli- 
cacy to  be  settled  in  each  case  upon  a  view  of  the  par- 
ticular rights  involved. 

''But  we  think  it  may  safely  be  said,  that  State  legis- 
lation which  seeks  to  impose  a  direct  burden  upon  in- 
terstate commerce,  or  to  interfere  directly  with  its  free- 
dom, does  encroach  upon  the  exclusive  power  of  Con- 
gress." 

In  the  consideration  of  this  subject  in  Field  v.  Barber,'^ 
Mr.  Justice  Day  said,  ''In  this  day  of  multiplied  means 
of  intercourse  between  the  States  there  is  scarcely  any 
contract  which  can  not  in  a  limited  or  remote  degree 
be  said  to  affect  interstate  commerce.  But  it  is  only 
direct  interferences  with  the  freedom  of  such  commerce 
that  bring  the  case  within  the  exclusive  domain  of  Fed- 
eral legislation." 

Agencies  of  Interstate  Commerce. — Commerce  is  pro- 
gressive. It  adopts  and  utilizes  every  instrumentality 
which  genius  invents  and  which  will  aid  it.  From 
the  sailing  ship  and  the  wagon,  which  were  its  only 
agencies  when  the  Constitution  was  framed,  it  has  brought 
to  its  aid  almost  every  instrumentality  in  the  develop- 
ment of  national  progress.  Forces  that  were  unknown 
and  undreamed  of  when  this '  word  was  inserted  in  the 
Constitution,  have  become  its  most  powerful  agencies.  If 
it  is  said  that  there  are  some  provisions  in  the  Constitu- 
tion which  remain  fixed,  which  never  grow  and  never 
expand  so  as  to  meet  new  requirements  and  supply  new 
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demands,  this  can  not  be  said  of  the  commerce  clause.  It 
has  brought  to  its  aid  almost  every  conceivable  agency  in 
commercial  development.  It  regulates  and  controls  the 
commerce  of  all  the  navigable  waters  within  our  national 
domain;  the  transportation  of  persons  and  live  stock  from 
State  to  State  is  subject  to  its  control  and  every  agency 
of  interstate  business  is  subject  to  its  supervision. 

As  was  stated  by  Mr.  Chief  Justice  Waite,  in  Pen- 
sacola    Telegraph    Company    v.    W.    U.    T.    Company," 

*'The  powers  granted  to  Congress  are  not  confined 
to  the  instrumentalities  known  or  in  use  when  the 
Constitution  was  adopted,  but  they  keep  pace  with 
the  progress  of  the  country  and  adapt  themselves  to 
the  new  developments  of  time  and  circumstances.  They 
extend  from  the  horse  with  its  rider,  to  the  stage 
coach,  from  the  sailing  vessel  to  the  steamboat,  from 
the  coach  and  the  steamboat  to  the  railroad,  and 
from  the  railroad  to  the  telegraph,  as  these  new  agencies 
are  successively  brought  into  use  to  meet  the  demands  of 
increasing  population  and  wealth."  The  same  doctrine 
was  stated  in  different  but  equally  effective  language, 
by  Mr.  Justice  Brewer  in  In  re  Debs,"  as  follows:  ** Con- 
stitutional provisions  do  not  change,  but  their  operation 
extends  to  new  matters  as  the  modes  of  business  and  the 
habits  of  life  of  the  people  vary  with  each  succeeding 
generation.  The  law  of  the  common  carrier  is  the  same 
today  as  when  transportation  on  land  was  by  coach  and 
wagon,  and  on  water  by  canal  boat  and  sailing  vessel,  yet 
in  its  actual  operation  it  touches  and  regulates  trans- 
portation by  modes  then  unknown,  the  railroad  train  and 
the  steamship.  Just  so  is  it  with  the  grant  to  the  nation- 
al government  of  power  over  interstate  commerce.  The 
Constitution  has  not  changed.  The  power  is  the  same. 
But  it  operates  today  upon  modes  of  interstate  commerce 
unknown  to  the  fathers,  and  it  will  operate  with  equal 
force  upon  any  new  modes  of  such  commerce  which  the 
future  may  develop." 

Navigation  as  an  instrument  of  Oommeroe. — One  of  the 
first  principles  established  in  the  law  of  commerce  was 
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that  navigation  was  commerce.  In  his  concurring  opin- 
ion in  Gibbons  v.  Ogden  Mr.  Justice  Johnson  said  (p. 
229),  **The  power  of  Congress  to  regulate  navigation  is  as 
inseparable  from  it  as  vital  motion  is  from  vital  existence 
and  such  power  is  not  incidental  to  that  of  regulating 
commerce.    It  is  the  thing  itself." 

The  Brig  Wilson  was  the  first  case  in  which  the  com- 
merce clause  of  the  Constitution  was  construed  by  a 
Federal  court."  The  case  grew  out  of  an  act  of  Congress 
involving  the  subject  of  navigation  and  was  decided  on 
the  circuit  by  Mr.  Chief  Justice  Marshall,  in  1820,  four 
years  before  the  case  of  Gibbons  v.  Ogden  was  heard  in 
the  Supreme  Court  of  the  United  States.  In  the  course 
of  his  opinion  the  Chief  Justice  said  (p.  431):  *'What  is 
the  extent  of  this  power  to  regulate  commerce?  Does 
it  not  comprehend  the  navigation  of  the  country?  May 
not  the  vessels,  as  well  as  the  articles  they  bring,  be 
regulated?  Upon  what  principle  is  it,  that  the  ships 
of  any  foreign  nation  have  been  forbidden,  under  pain 
of  forfeiture,  to  enter  our  ports?  The  authority  to  make 
such  laws  has  never  been  questioned ;  and  yet,  it  can 
be  sustained  by  no  other  clause  in  the  Constitution,  than 
that  which  enables  Congress  to  regulate  commerce.  If 
this  power  over  vessels  is  not  in  Congress,  where  does  it 
reside?  Certainly  it  is  not  annihilated;  and  if  not,  it 
must  reside  somewhere.  Does  it  reside  in  the  States? 
No  American  politician  has  ever  been  so  extravagant  as 
to  contend  for  this.  No  man  has  been  wild  enough  to 
maintain  that,  although  the  power  to  regulate  commerce 
gives  Congress  an  unlimited  power  over  the  cargoes,  it 
does  not  enable  that  body  to  control  the  vehicle  in  which 
they  are  imported;  that,  while  the  whole  power  of  com- 
merce is  vested  in  Congress,  the  State  legislatures  may 
confiscate  every  vessel  which  enters  their  ports,  and  Con- 
gress is  unable  to  prevent  their  entry.  .  .  .  There  is 
not,  in  the  Constitution  one  syllable  on  the  subject  of 
navigation,  and  yet,  every  power  that  pertains  to  navi- 
gation has  been  uniformly  exercised,  and,  in  the  opinion 
of  all,  been  rightfully  exercised,  by  Congress.  From 
the  adoption  of  the  Constitution,  till  this  time,  the  uni- 

85  1  Brockenbrough  C.  G.  423. 
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versal  sense  of  America,  has  been,  that  the  word  com- 
merce, as  used  in  that  instrument,  is  to  be  considered  a 
generic  term,  comprehending  navigation,  or,  that  a  con- 
trol over  navigation  is  necessarily  incidental  to  the  pow- 
er to  regulate  commerce." 

The  power  to  regulate  navigation  is  an  implied  power. 
— ^There  is  no  express  provision  in  the  Constitution  which 
confers  upon  Congress  the  power  to  regulate  navigation. 
In  the  language  of  Chief  Justice  Marshall,  in  the  Brig  Wil- 
son case  above  cited,  **  There  is  not  one  syllable  on  the 
subject  of  navigation  in  the  Constitution.  The  right, 
therefore,  to  control  navigation  is  one  of  the  many 
powers  which  Congress  has  exercised  as  being  necessarily 
implied.'*  So  it  was  said  in  Leovy  v.  United  States.** 
"The  power  of  Congress  to  regulate  the  navigable  waters 
of  the  United  States  is  an  incidental  power  to  the  express 
power  to  regulate  commerce."  And  it  was  held  in  Gil- 
man  V.  Philadelphia,*^  that  **the  power  to  regulate  com- 
merce comprehends  the  control  for  that  purpose  and  to 
the  extent  necessary  of  all  the  navigable  waters  of  the 
United  States,  which  are  accessible  from  a  State  other 
than  those  in  which  they  lie.  For  this  purpose  they  are 
the  public  property  of  the  nation,  and  subject  to  all  the 
requisite  regulations  of  Congress.  This  necessarily  in- 
cludes the  power  to  keep  them  open  and  free  from  any 
obstruction  to  their  navigation  interposed  by  the  States 
or  otherwise  to  remove  such  obstructions  when  they 
exist;  and  to  provide  by  such  sanctions  as  they  may 
deem  proper,  against  the  occurrence  of  the  evil  and  for 
the  punishment  of  the  offenders.  For  these  purposes 
Congress  possesses  all  the  powers  which  existed  in  the 
States  before  the  adoption  of  the  National  Constitution. 
It  is  for  Congress  to  determine  when  its  full  power  shall 
be  brought  into  activity  and  as  to  the  regulations  and 
sanctions  which  shall  be  provided.  Commerce  among 
the  States  does  not  stop  at  a  State  line.  Coming  from 
abroad  it  penetrates  wherever  it  can  find  navigable  wat- 
ers reaching  from  without  into  the  interior,  and  may  fol- 
low them  up  as  far  as  navigation  is  practicable."  So  it 
is  held  the  power  vested  in  the  General  Government  to 

««  177  U.  S.,  621,  632. 
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regulate  interstate  and  foreign  commerce  inTolves  the 
control  of  the  navigable  waters  of  the  United  States  so 
far  as  it  may  be  necessary  to  insure  their  free  naviga- 
tion, when  by  themselves  or  their  connection  with  other 
waters,  they  form  a  continuous  channel  for  commerce 
among  the  States  or  with  foreign  countries.'® 

Bridges  and  Wharves. — Closely  associated  with  the 
subject  of  navigation  is  the  control  which  Ck)ngress  has 
over  bridges  and  wharves  as  instrumentalities  of  com- 
merce. 

The  authority  to  regulate  bridges  affecting  navigation 
resides  in  Congress  and  comes  from  the  power  to  regu- 
late commerce.**  Thus  it  is  within  the  power  of  Con- 
gress to  determine  whether  the  erection  of  such  a  bridge  is 
lawful  or  unlawful.^^  And  Congress  may  cause  any 
erections  which  -have  been  made  to  .be  abated  and  may 
prevent  others  from  being  made  and  may  prescribe  such 
regulations  as  it  may  choose.^^  And  for  the  purpose 
of  constructing  a  bridge,  Congress  may  make  use 
of  any  means  which  is  appropriate,  such  as  creat- 
ing a  corporation,  and  it  may,  in  the  exercise  of  the 
right  of  eminent  domain,  take  private  lands,  eVen  with- 
out the  concurrence  of  the  State  in  which  the  lands  are 
situated,  providing,  however,  that  it  makes  compensation 
to  the  owners  of  the  land.** 

Bridges  are  means  of  commercial  transportation  as 
well  as  navigable  waters."  The  power  of  regulating 
bridges  which  span  navigable  waters  is  for  this  reason 
actually  vested  in  Congress.  In  reference  to  bridges  over 
such  streams  ^  the  power  of  the  State  is  subordinate  to 
that  of  Congress,  but  until  Congress  acts  the  power  of 
the  State  is  plenary,  but  'when  Congress  does  act  its 
will  must  control  l^o  far  as  may  be  necessary  to  secure  the 
free  navigation  of  the  stream.**  For  the  purpose  of 
building  a  bridge  across  a  navigable  stream  Congress 
may  create  a  corporation  and  for  that  purpose  may  ap* 

B8  Escanaba  Oo.  v.  Chicago,  107  U.  S.  678-682. 

B»  Bridge  Ompany  v.  U.  S.,  105  U.  S.,  476. 

40  Clinton  Bridge,  10  Wallace  462. 

«i  Willamette  Iron  Bridge  Co.  v.  Hatch,  125  U.  8.,  12. 
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propriate  private  lands  making  compensation  therefor; 
and  this  power  is  not  limited  because  the  bridge 
would  be  across  a  navigable  stream  between  two 
States.*'  It  would  be  beyond  the  power  of  a  State 
statute**  to  regulate  commerce  passing  over  such 
bridge.*^ 

As  to  wharves,  Congress  has  not,  as  a  general  rule, 
exercised  that  authority  over  them  which  it  has  over 
bridges.  *' Wharves,"  said  Mr.  Justice  Bradley,  in  Trans- 
portation Company  v.  Parkersburg,*'  ''are  attached  to 
the  land  and  are  private  property,  real  estate,  and  pri- 
marily at  least,  subject  to  the  local  State  laws.  Congress 
has  never  yet  interposed  to  supervise  their  administra- 
tion, having  left  them  exclusively  to  the  States,  but  there 

«B  Linton  v.  Bridge  Co.,  153  U.  S.  526. 

*«  Covington  Bridge  Co.  v.  Kentucky,  164  U.  S.  206. 

«7The  following  letter  of  Mr.  Jefferson  will  be  of  interest  as  show- 
ing that  the  conception  which  he  entertained  of  the  power  of  Congress 
under  the  oommeroe  clause  was  entirely  too  narrow: 

"To  Albert  Gallatin,  Secretary  of  the  Treasury, 

October  13,  1802. 
~  'Tou  know  my  doubts,  or  rather  convictions,  about  the  unconsti- 
tutionality of  the  act  for  building  piers  in  the  Delaware,  and  the 
fears  that  it  will  lead  to  a  bottomless  expense,  and  to  the  greatest 
abuses.  There  is,  however,  one  intention  of  which  the  act  is  susceptible, 
and  which  will  bring  it  within  the  Constitution;  and  we  ought  always 
to  presume  that  the  real  intention  which  is  alone  consistent  with  the 
Constitution.  Although  the  power  to  regulate  commerce  does  not  give 
a  power  to  build  piers,  wharves,  open  ports,  clear  the  beds  of  rivers, 
dig  canals,  build  warehouses,  build  manufacturing  machines,  set  up 
manufactories,  cultivate  the  earth,  to  all  of  which  the  power  would  go 
if  it  went  to  the  first,  yet  a  power  to  provide  and  maintain  a  navy, 
is  a  power  to  provide  receptacles  for  it,  and  the  places  to  cover  and 
preserve  it.  In  choosing  the  places  where  this  money  should  be  laid 
out,  I  should  be  much  disposed,  as  far  as  contracts  will  permit,  to  confine 
it  to  such  place  or  places  as  the  ships  of  war  may  lie  at,  and  be  pro- 
tected from  ice;  and  I  should  be  for  stating  this  in  a  message  to  Con- 
gress, in  order  to  prevent  the  effect  of  the  present  example.  This 
act  has  been  built  on  the  exercise  of  the  power  of  building  lighthouses, 
as  a  regulation  of  commerce.  But  I  well  remember  the  opposition,  on 
this  very  ground,  to  the  first  act  for  building  a  lighthouse.  The  util- 
ity of  the  thing  has  sanctioned  the  infraction.  But  if  on  that  infrac- 
tion we  build  a  second,  on  that  second  a  third,  etc.,  any  one  of  the 
powers  in  the  Constitution  may  be  made  to  comprehend  every  power  of 
the  government." 

Ford's  Jefferson,  Vol.  8,  174-76. 
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is  little  doubt  that,  if  Congress  saw  fit,  it  might  inter- 
pose and  make  regulations  to  prevent  abuses  of  such 
property."  Speaking  on  this  subject,  Mr.  Justice  Mil- 
ler said,  '^So  different  are  the  localities  where  vessels 
land,  the  nature  of  the  ground,  and  the  condition  of  the 
wharves,  that  it  generally  has  been  conceded  that  the 
places  and  times  at  which  such  landings  may  be  made 
and  the  rates  of  wharfage  shall  be  left  to  local  regula- 
tion. Yet,  undoubtedly,  they  are  so  far  regulations  of 
commerce,  that  if  Congress  should  at  any  time  interfere 
and  pass  a  law  ux)on  the  subject  it  would  be  control- 
ling."" 

Railroads  as  agencies  of  Interstate  Oommerce. — ^As  a 
result  of  the  vast  geographical  extent  of  the  United 
States  and  the  number  of  States  into  which  this  extent 
of  territory  is  divided  and  the  many  interstate  railroads 
being  operated  over  it,  no  agency  has  come  more  fre- 
quently under  the  control  of  Congress,  by  reason  of  its 
power  to  regulate  commerce,  than  transportation  by  rail- 
roads, and  the  extent  to  which  Congress  may  regulate 
this  special  agency  of  interstate  commerce  is  of  great 
importance  and  interest.  Mr.  Justice  Johnson,  in  his 
concurring  opinion  in  Qibbons  v.  Ogden,'®  said:  **The 
right  of  Congress  over  navigation  and  the  transpor- 
tation of  both  men  and  their  goods,  is  not  only  inci- 
dental to,  but  actually  of  the  essence  of,  the  power  to 
regulate  commerce."  It  was  also  held  in  Passenger 
Cases,'^  by  Mr.  Justice  McLean,  that  ''the  transportation 
of  passengers  was  commerce."  This  principle  is  especial- 
ly important  as  applied  to  railroads,  because  of  the  vast 
number  of  persons  transported  by  them  on  interstate 
trains.  Interstate  lines  of  railroads  are  the  most  potent 
factors  in  interstate  commerce.  *'In  the  exercise  of  its 
rightful  authority  over  interstate  railroads  it  is  difficult," 
said  Judge  Jackson,  in  E.  &  I.  Bridge  Co.  v.  L.  &  N. 
E.  Co.,'*  **to  explain  why  Congress  has  not  the  same 
power   over    interstate    roads    as    the    States    have    over 

40  Miller  on  the  Constitution,  456,  457. 
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roads  wholly  within  their  borders.''  The  authority 
of  Congress  over  such  roads  extends  to  the  regulating  of 
rates,  etc.,  so  that  body  may  prohibit  the  execution  of  a 
contract  between  competing  railroads  which  limits  com- 
petition between  them  and  which  maintains  rates  of 
transportation.'**  So  under  this  power  Congress  may  au- 
thorize the  building  of  a  railroad,"  and  may  pass  laws 
relative  to  the  duties,  qualifications  and  liabilities  of  the 
employees  of  such  roads.'*'*  Congress  may  also  legislate 
as  to  the  liability  of  the  roads  because  of  the  negli- 
gence of  their  employees.'** 

While  Congressional  regulation  does  not  extend  to  a 
railroad  wholly  within  a  State,  yet,  when  such  road 
voluntarily  engages  as  a  common  carrier  of  interstate  com- 
merce under  an  arrangement  for  continuous  carriage,  or 
shipment  of  goods,  it  becomes,  so  far  as  such  traffic  is 
concerned,  subject  to  Congressional  control  and  regula- 
tion.'*^ 

Congress  has  no  power  to  regulate  a  railroad  wholly 
within  a  State,  but  where  a  railraod  in  a  State  is  a  part 
of  an  interstate  road  which  conveys  passengers  and  freight 
from  one  State  into  another,  or  from  one  State  through 
another  State  into  a  third  and  thereby  is  engaged  in  in- 
terstate business,  the  interstate  road  which  forms  a  part  of 
such  through  line  is  engaged  in  interstate  commerce;  and 
where  a  State  had  laid  a  tax  upon  the  owner  of  such  road 
because  it  kept  an  office  in  the  State  for  the  use  of  its 
officers,  stockholders,  agents  and  employees,  it  was  a 
tax  by  a  State  upon  an  interstate  road  and  consequently 
was  prohibited  by  the  Federal  Constitution."®  So,  where 
fruit  was  shipped  from  one  place  in  a  State  to  another 
place  in  the  same  State,  and  from  that  place  was  at  once 
shipped  to  a  place  out  of  the  State,  it  was  held  to  be 
interstate  commerce.'* 

Transportation  rates. — The  power  to  fix  transportation 
rates  over  railroads   is  not   a  judicial  but  a  legislative 

B«U.  S.  V.  Joint  Traffic  Ass'n.,  171  U.  8.  505. 
»*  California  v.  Central  Pac.  Ry.  Co.,  127  U.  S.  39. 
«»  Naahville  et  al.  v.  Alabama,  128  U.  S.  99. 
••Peirce  v.  Van  Duaen,  78  Fed.  Rep.,  700. 
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function.  It  was  held:  ''Where  property  has  been 
clothed  with  a  public  interest,  the  legislature  may  fix  a 
limit  to  that  which  shall  in  law  be  reasonable  for  its 
use.  This  limit  binds  the  courts  as  well  as  the  people..  If 
it  has  been  improperly  fixed,  the  legislature,  not  the 
courts  must  be  appealed  to  for  the  change."*®  "The  fix- 
ing of  rates  is  a  legislative  function.  Whether  that  can  be 
done  at  all  is  a  question  for  the  courts."*^ 

In  Chicago  Ry.  Company  v.  Minnesota,**  the  court 
went  further  and  said,  "The  question  of  the  reasonable- 
ness of  a  rate  of  charge  for  transportation  by  a  railroad 
company,  involving  as  it  does  the  element  of  reasonable- 
ness both  as  regards  the  company  and  as  regards  the 
public,  is  eminently  a  question  for  judicial  investigation, 
requiring  due  process  of  law  for  its  determination.  If 
the  company  is  deprived  of  the  power  of  charging  rea- 
sonable rates  for  the  use  of  its  property,  and  such  depri- 
vation takes  place  in  the  absence  of  an  investigation  by 
judicial  machinery,  it  is  deprived  of  the  lawful  use  of 
its  property,  and  thus,  in  substance  and  effect,  of  the 
property  itself,  without  due  process  of  law  and  in  vio- 
lation of  the  Constitution  of  the  United  States,  and 
in  so  far  as  it  is  thus  deprived,  while  other  persons  are 
permitted  to  receive  reasonable  profits  upon  their  invest- 
ed capital  the  company  is  deprived  of  the  equal  protec- 
tion of  the  laws."  So  it  was  held  in  Interstate  Com- 
merce Commission  v.  Railway  Company,**  that  "it  is 
one  thing  to  inquire  whether  the  rates  which  have  been 
charged  and  collected  are  reasonable — that  is  a  judicial 
act;  but  an  entirely  different  thing  to  prescribe  rates 
which  shall  be  charged  in  the  future— that  is  a  legisla- 
tive act." 

The  Telegraph  as  an  agent  of  Commerce. — Conmiunica-^ 
tion  or  business  carried  on  by  means  of  the  telegraph  is 
commerce,  and  when  it  is  carried  on  between  the  States 
it  is  interstate  commerce  and  clearly  comes  within  the 
regulating  power  of  Congress.** 

60  piik  V.  Chicago  Ry.  Co.,  94  U.  8.  178. 
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In  Pensacola  Telegraph  Company  v.  Western  Union 
Telegraph  Company,*'  Chief  Justice  Waite  said:  "The 
electric  telegraph  marks  an  epoch  in  the  progress  of 
time.  In  a  little  more  than  a  quarter  of  a  century  it  has 
changed  the  habits  of  business,  and  become  one  of  the 
necessities  of  commerce.  It  is  indispensable  as  a  means 
of  inter-communication,  but  especially  is  it  so  in  com- 
mercial transactions.  The  statistics  of  the  business  before 
the  recent  reduction  in  rates  show  that  more  than  eighty 
percent  of  all  the  messages  sent  by  telegraph  related  to 
commerce.  Goods  are  sold  and  money  paid  upon  tele- 
graphic orders.  Contracts  are  made  by  telegraphic  cor- 
respondence, cargoes  secured  and  the  movement  of  ships 
directed.  The  telegraphic  announcement  of  the  markets 
abroad  regulates  prices  at  home,  and  a  prudent  merchant 
rarely  enters  upon  an  important  transaction  without  us- 
ing the  telegraph  freely  to  secure  information. 

'^It  is  not  only  important  to  the  people,  but  to  the  gov- 
ernment. By  means  of  it  the  heads  of  the  departments 
in  Washington  are  kept  in  close  communication  with  all 
their  various  agencies  at  home  and  abroad,  and  can  know 
at  almost  any  hour,  by  inquiry,  what  is  transpiring  any- 
where that  affects  the  interest  they  have  in  charge. 
Under  such  circumstances,  it  can  not  for  a  moment  be 
doubted  that  this  powerful  agency  of  commerce  and  inter- 
communication comes  within  the  controlling  power  of 
Congress,  certainly  as  against  hostile  State  legislation." 
So  in  Telegraph  Company  v.  Texas,  the  Chief  Justice 
again  said,  "A  telegraph  company  occupies  the  same  re- 
lation to  commerce  as  a  carrier  of  messages,  that  a  rail- 
road company  does  as  a  carrier  of  goods.  Both  com- 
panies are  instruments  of  commerce,  and  their  business  is 
commerce  itself.  "•'■ 

A  State  can  not  prevent  an  interstate  telegraph  com- 
pany from  doing  business  in  it.  A  statute  of  Texas  pro- 
vided that  every  chartered  telegraph  company  doing  busi- 
ness in  that  State  should  pay  a  tax  of  one  cent  for  every 
full  rate  message  sent  and  one-half  cent  for  every 
message  less  than  full  rate.  The  validity  of  this  law 
was  sustained  by  the  Supreme  Court  of  Texas.  The  Su- 
es 06  U.  S.  9. 

•sa  196  U.  S.  461. 
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preme  Court  of  the  United  States  reversed  that  judg- 
ment and  held  the  act  unconstitutional  ''so  far  as  it  in- 
eluded  the  tax  on  messages  sent  out  of  the  State,  for  the 
Government  on  public  business."  But  that  portion  of 
the  statute  which  levied  a  tax  on  messages  sent  by  pri- 
vate parties  and  not  by  the  agents  of  the  Government, 
from  one  place  to  another  within  the  State,  was  held 
to  be  constitutional.** 

A  State  may  control  the  delivery  of  telegraph  messages 
within  its  own  boundary,  but  not  those  which  are  deliv- 
ered in  other  States,  and  ''the  attempt  at  regulation  by 
a  State  of  a  mode  in  which  messages  sent  by  telegraph 
companies  doing  business  within  that  State  shall  be  de- 
livered ijx  other  States  can  not  be  sustained,  for  it  is  an 
impediment  to  the  freedom  of  interstate  commerce. 
Whatever  authority  a  State  may  possess  over  the  trans^ 
portation  and  delivery  of  messages  by  telegraph  com- 
panies within  its  limits  it  does  not  extend  to  the  de- 
livery of  messages  in  other  States."" 

A  telegraph  company  doing  an  interstate  business  may 
be  required  by  a  municipality  in  certain  cases  to  pay 
for  the  privilege  of  using  its  streets. 

The  city  of  St.  Louis  passed  an  ordinance  that  all 
telegraph  companies,  which  are  not  by  ordinance  taxed 
on  their  gross  income  for  city  purposes,  should  pay  to 
the  city  for  the  privilege  of  using  the  streets,  alleys  and 
public  places  therein,  the  sum  of  five  dollars  per  annum 
for  each  and  every  telegraph  pole  erected  or  used  by 
them  in  the  streets,  alleys  and  public  places  in  said  city. 
The  "Western  Union  Telegraph  Company  being  one  of 
those  which  had  not  been  taxed  on  its  gross  income  by 
the  State,  and  failing  to  pay  the  sum  required  by  the 
aforesaid  ordinance  for  each  telegraph  pole  it  erected  in 
the  city,  suit  was  brought  for  the  recovery  from  the 
company  of  the  amount  due  by  reason  of  its  failure  to 
pay  as  aforesaid.  Mr.  Justice  Brewer,  in  delivering 
the  opinion  of  the  court — Justice  Brown  dissenting 
— in  St.  Louis  v.  Western  Union  Tel.  Company,"  used 
this  language    (p.   98) :     "The  use  which  the  defendant 

•«  Telegraph  Co.  v.  Texas,  106  U.  S.,  461,  464. 

«T  W.  U.  Telegraph  CJo.  v.  Pendleton,  122  U.  S.  347,  358. 

68  148  U.  S.  92,  98. 
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makes  of  the  streets  is  an  exclusive  and  permanent  one, 
and  not  one  temporary,  shifting  and  in  common  with  the 
general  public.  The  ordinary  traveler,  whether  on  foot, 
or  in  a  vehicle,  passes  to  and  fro  along  the  streets  and 
his  use  and  occupation  thereof  are  temporary  and  shift- 
ing. The  space  he  occupies  one  moment  he  abandons  the 
next  to  be  occupied  by  any  other  traveler.  This  use  is 
common  to  all  members  of  the  public,  and  it  is  a  use 
open  equally  to  citizens  of  other  States  with  those  of  the 
State  in  which  the  street  is  situated.  But  the  use  made 
by  the  telegraph  company  is,  in  respect  to  so  much  of 
the  space  as  it  occupies  with  its  poles,  permanent  and 
exclusive.  It  as  effectually  and  permanently  dispossesses 
the  general  public  as  if  it  had  destroyed  that  amount  of 
ground.  Whatever  benefit  the  public  may  receive  in 
the  way  of  transportation  and  messages,  that  space  is, 
so  far  as  it  respects  its  actual  use  for  purposes  of  a 
highway  and  personal  travel,  wholly  lost  to  the  public. 
By  sufficient  multiplication  of  telegraph  and  telephone 
companies  the  whole  space  of  the  highway  might  be 
occupied,  and  that  which  was  designed  for  general  use 
for  purposes  of  travel  entirely  appropriated  to  the  sep- 
arate use  of  companies  and  for  the  transportation  of 
messages.  .  .  .  This  use  is  an  absolute,  permanent 
and  exclusive  appropriation  of  that  space  in  the  streets 
which  is  occupied  by  the  telegraph  poles.  To  that  ex- 
tent it  is  a  use  different  in  kind  and  extent  from  that 
enjoyed  by  the  general  public.  Now,  when  there  is  this 
permanent  and  exclusive  appropriation  of  a  part  of  the 
highway,  is  there  in  the  nature  of  things  anything  to 
inhibit  the  public  from  exacting  rental  for  the  space  thus 
occupied!  Obviously  not."  It  was  accordingly  held  that 
the  provision  of  the  ordinance  requiring  the  payment  of 
five  dollars  for  each  telegraph  pole  was  valid. 

A  tax  upon  the  receipts  of  a  telegraph  company  which 
were  partly  derived  from  interstate  commerce  and  partly 
from  intrastate  commerce  which  were  returned  and  as- 
sessed in  gross  without  separation  or  apportionment  is 
not  wholly  invalid,  but  is  invalid  only  in  proportion  as 
such  receipts  were  derived  from  interstate  commerce.** 

Where  oil  was  shipped  to  its  first  destination  and  held 

«•  Ratterman  v.  W.  U.  T.  Co.,  127  U.  S.  427-8. 
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there,  not  necessarily  for  delay  or  accommodation  to  the 
means  of  transportation,  but  for  profit  in  business,  and 
during  the  time  it  was  so  held  was  under  the  protection 
of  the  laws  of  the  State,  it  became  subject  to  be  taxed 
by  the  State  and  a  State  statute  levying  a  tax  on  it 
under  such  circumstances  was  valid,  and  not  in  conflict 
with  the  commercial  clause  of  the  Constitution/^ 

While  property  which  moves  in  interstate  commerce 
and  which  rests  within  a  State  and  is  mingled  with  other 
property  therein  is  subject  to  taxation  by  the  State,  such 
taxation  must  not  be  at  a  greater  rate  than  is  levied 
upon  similar  property  in  that  State.  Darnell  &  Son  v. 
Memphis/^ 

70  G«neral  Oil  Co.  v.  Grain,  209  U.  S.  230. 
7120S  U.  S.  113,  120. 


CHAPTER  XXn. 

BEGULATION  OP  COMMERCE — CONTINUED. 

Telephones. — ^Telephones  are  also  instmmenta  of  com- 
merce. 

Telephone  companies  being  common  carriers  of  informa- 
tion are  agents  of  commerce  and  are  largely  subject  to 
the  same  roles  as  telegraph  companies.  When  their  lines 
run  from  one  State  into  another  they  are  carriers  of 
interstate  commerce  and  are  subject  to  the  reg^ation  of 
commerce  like  railroads,  telegraph  companies  and  navi- 
gable watercourses.^  A  question  turned  upon  the  point 
whether  an  act  of  Congress  for  the  regulation  of  tele- 
graph companies  was  broad  enough  to  include  the  regu- 
lation of  telephone  companies.  The  court,  in  the  opin- 
ion delivered  by  Mr.  Justice  Harlan,  approved  the  lan- 
guage of  Attorney  General  Garland  (19  Opinions  Attor- 
ney General  37)  where  he  said:  **In  common  and  tech- 
nical language  alike,  telegraphy  and  telephony  have  dif- 
ferent significations.  Neither  includes  all  the  other. 
The  science  of  telephony  as  now  understood  was  little 
known  as  to  practical  utility  in  1866,  when  the  greater 
part  of  the  law  relating  to  the  telegraph  was  passed. 
Telephone  companies,  therefore,  are  not  within  the  'cate- 
gory of  the  grantees  of  the  privileges  conferred  by  the 
statute.'  If  similar  privileges  ought  to  be  granted  to 
telephone  companies,  such  a  grant  would  come  within 
the  scope  of  legislative  rather  than  administrative  power.'' 

''It  is  not,"  continued  Mr.  Justice  Harlan  in  Rich- 
mond V.  S.  B.  T.  Co.,2  (Pp.  776,  777)  "the  function  of  the 
judiciary,  because  of  discoveries  after  the  act  of  1866, 
to  broaden  the  provisions  of  that  act  so  that  it  will  in- 
clude corporations  or  companies  that  were  not,  and  could 
not  have  been  at  that  time  within  the  contemplation  of 

iMuaoogee  N.  T.  Go.  v.  Hall,  118  Fed.  Rep.,  384. 
«  174  U.  8.,  762. 
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Congress.  If  the  act  be  construed  as  embracing  tele- 
phone companies,  numerous  questions  are  readily  sug- 
gested. May  a  telephone  company,  of  right,  and  with- 
out reference  to  the  will  of  the  States,  construct  and 
maintain  its  wires  in  every  city  in  the  territory  in  which 
it  does  business?  May  the  constituted  authorities  of  a 
city  permit  the  occupancy  only  of  certain  streets  for  the 
business  of  the  company!  May  the  company,  of  right, 
fill  every  street  and  alley  in  every  city  or  town  in  the 
country  with  poles  on  which  its  wires  are  strung,  or  may 
the  local  authorities  forbid  the  erection  of  any  poles  at 
allf  May  a  company  run  wires  into  every  house  in  a 
city,  as  the  owner  or  occupant  may  desire,  or  may  the 
locfid  authorities  limit  the  number  of  wires  that  may  be 
constructed  and  used  within  its  limits?  These  and  other 
questions  that  will  occur  to  every  one  indicate  the  con- 
fusion that  may  arise  if  the  act  of  Congress,  relating 
only  to  telegraph  companies,  be  so  construed  as  to  sub- 
ject to  national  control  the  use  and  occupancy  of  the 
streets  of  cities  and  towns  by  telephone  companies,  sub- 
ject only  to  the  reasonable  exercise  of  the  police  i)owers 
of  the  State.  But  even  if  it  were  conceded  that  no  such 
confusion  would  probably  arise,  it  is  clear  that  the  courts 
should  not  construe  an  act  of  Congress  relating  in  terms 
only  to  'telegraph'  companies  as  intended  to  confer 
upon  companies  engaged  in  telephone  business  any  special 
rights  in  the  streets  of  cities  and  towns  of  the  country, 
unless  such  intention  has  been  clearly  manifested.  We 
do  not  think  that  any  such  intention  has  been  so  mani- 
fested. The  conclusion  that  the  act  of  1866  confers  upon 
telephone  companies  the  valuable  rights  and  privileges 
therein  specified  is  not  authorized  by  any  explicit  lan- 
guage used  by  Congress,  and  can  be  justified  by  impli- 
cation only.  But  we  are  unwilling  to  rest  the  construc- 
tion of  an  important  act  of  Congress  upon  implication 
merely;  particularly  if  that  construction  might  tend  to 
narrow  the  full  control  always  exercised  by  the  local 
authorities  of  the  State  over  streets  and  alleys  within 
their  respective  jurisdiction.  If  Congress  desires  to  ex- 
tend the  provisions  of  the  act  of  1866  to  companies  en- 
gaged in  the  business  of  electrically  transmitting  articu- 
late  speech — that   is,   to   companies   popularly   known   as 


ORIGINAL  PACKAGES.  511 

telephone  companies,  and  never  otherwise  designated  in 
common  speech — ^let  it  do  so  in  plain  words.  It  will 
be  time  enough  when  such  legislation  is  enacted  to  con- 
sider any  questions  of  constitutional  law  that  may  be 
suggested  by  it." 

Origmal  packages. — There  is  some  doubt,  as  to  the 
time,  when,  what  is  known  in  interstate  commerce  as  the 
** original  package  rule"  was  first  announced.  An  in- 
telligent and  instructive  writer  on  this  subject  says  it 
originated  in  1827  in  Marshall's  opinion  in  Brown  v. 
Maryland.*  But  another  able  writer  on  the  subject 
says  that  **that  the  origin  of  the  rule  may  be  traced 
to  State  statutes  adopted  under  the  Articles  of  Con- 
federation.* However  this  may  be,  we  know  that 
Brown  v.  Maryland,  which  was  decided  in  1827,  by 
Chief  Justice  Marshall,  was  a  case  where  a  statute 
passed  by  the  legislature  of  Maryland  required  im- 
porters of  foreign  articles  by  the  bale  or  package  and 
persons  selling  such  articles  in  that  way,  to  obtain  a 
license  to  do  so  and  that  this  statute  was  declared  uncon- 
stitutional, and  that  Chief  Justice  Marshall,  in  discussing 
the  question,  though  admitting  the  difficulty  of  laying 
down  any  fixed  rule  on  the  subject  as  to  when  the  stat- 
ute applied  to  imported  articles  said:  ''It  is  sufficient 
for  the  present  to  say,  generally,  that  when  the  importer 
has  so  acted  upon  the  thing  imported,  that  it  has  become 
incorporated  and  mixed  up  with  the  mass  of  property 
in  the  country,  it  has,  perhaps,  lost  its  distinctive  char- 
acter as  an  import,  and  has  become  subject  to  the  tax- 
ing power  of  the  State;  but  while  remaining  the  prop- 
erty of  the  importer  in  his  warehouse  in  the  original 
form  or  package  in  which  it  was  imported,  a  tax  upon 
it  is  too  plainly  a  duty  on  imports  to  escape  the  prohibi- 
tion in  the  Constitution.'"  Hence  the  doctrine  of  orig- 
inal packages.  But  this  doctrine  was  limited  to  taxation 
by  the  State  of  articles  imported  from  a  foreign  country 
into  the  State  and  was  not  applied  to  articles  of  inter- 
state  commerce.     Attempts   have   been   made   from   time 

•  Judson  on  Interstate  Commerce,  sec.  16. 

«  Prentice  on  Federal  Power  over  Carriers  and  Corporations,  101. 

B  12  Wheaton,  441-42. 
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to  time  to  show  that  the  word  '^foreign"  in  the  inter- 
state commerce  clause  of  the  Constitution  included  one 
State  of  the  Federal  Union  as  distinguished  from  another, 
because  at  the  time  the  Constitution  was  adopted  each 
State  was  a  separate  and  independent  soyereignty.  But 
this  has  never  been  the  recogngized  doctrine  of  the  courts 
and  forty-one  years  after  the  decision  in  Brown  v.  Mary- 
land, the  case  of  Woodruff  v.  Parham,®  was  decided,  and 
Mr,  Justice  Miller,  who  delivered  the  opinion  said  (pp. 
139,  140),  ''that  the  question  whether  a  State  could  tax  im- 
ports brought  from  another  State  as  a  distinct  prop- 
osition, was  before  the  court  for  the  first  time."  The 
principle  was  established — Mr.  Justice  Nelson  dissenting 
— that  a  uniform  tax  imposed  by  a  State  on  all  sales 
made  within  it,  whether  by  a  citizen  of  that  State,  or  of 
some  other  State,  and  whether  the  subject  of  the  sale  was 
the  product  of  that  State  or  of  some  other  State,  was  a 
valid  tax  (p.  140), 

What  is  an  original  package? — ^There  is  no  statutory 
definition  of  the  term  original  package  and  the  courts 
have  not  given  any  fixed  definition  to  the  term,  but  as 
each  case  arose  have  declared  whether  the  article  in- 
volved was  or  was  not  an  original  package. 

In  May  v.  New  Orleans,^  it  was  held  (pp.  508,  509),  that 
where  goods  were  imported  from  foreign  countries  and 
were  put  up  for  sale  in  packages  and  a  number  of  such 
packages  were  enclosed  in  boxes  or  cases  for  purposes 
of  transportation,  the  box  or  case  in  which  the  packages 
were  shipped  and  not  the  packages  themselves  consti- 
tuted the  original  package.  In  this  case  four  of  the 
justices  dissented  from  the  judgment  of  the  Court. 

In  Austin  v.  Tennessee,^  Mr.  Justice  Brown  in  deliver- 
ing the  opinion  of  the  majority  of  the  court  referred  to 
Brown  v.  Maryland,  as  the  source  of  the  doctrine  of 
original  packages  and  in  the  course  of  his  opinion  inti- 
mated that  it  was  doubtful  whether  the  decision  would 
have  been  the  same,  if  the  original  package  considered 
in  that  case  had  been  minute  in  size  instead  of  consisting 
of  hogsheads  and  bales  of  dry  goods  and  that  it  was 

6  8  Wallace,  123. 
T  178  U.  S.,  496. 
•  179  U.  a,  843. 
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obvioiis  that  the  doctrine  of  that  case  was  directed  only 
to  those  large  packages  in  which  from  time  to  time  it 
had  been  customary  to  import  goods  from  foreign  conn- 
tries.  **It  is  safe  to  assume/'  said  he  (p.  351),  *'that  it 
did  not  occur  to  the  Chief  Justice  that,  by  a  skillful 
alteration  of  the  size  of  the  packages,  the  decision  might 
be  used  to  force  upon  a  reluctant  people  the  use  of 
articles  denounced  as  noxious  by  the  legislatures  of  the 
several  States."  Austin  v.  Tennessee  was  the  first  case 
in  which  the  question  was  presented  whether  the  size 
of  the  package  was  material  in  determining  whether  or 
not  it  was  an  original  package.  ''The  real  question  in 
this  case,'*  said  Justice  Brown  (p.  359),  '*is  whether  the 
size  of  the  package  in  which  the  importation  is  actually 
made  is  to  govern;  or,  the  size  of  the  package  in  which 
bona  fide  transactions  are  carried  on  between  the  manu- 
facturer and  the  wholesale  dealer  residing  in  different 
States.  We  hold  to  the  latter  view.  The  whole  theory 
of  the  exemption  of  the  original  package  from  the  opera^ 
tion  of  State  laws  is  based  upon  the  idea  that  the  prop- 
erty is  imported  in  the  ordinary  form  in  which,  from 
time  immemorial,  foreign  goods  have  been  brought 
into  the  country.  These  have  gone  at  once  into  the 
hands  of  the  wholesale  dealers,  who  have  been  in  the 
habit  of  breaking  the  packages  and  distributing  their 
contents  among  the  several  retail  dealers  throughout  the 
State.  It  was  with  reference  to  this  method  of  doing 
business  that  the  doctrine  of  the  exemption  of  the 
original  package  grew  up.  But  taking  the  words  'orig- 
inal package'  in  their  literal  sense,  a  number  of  so- 
called  original  package  manufactories  have  been  started 
through  the  country,  whose  business  it  is  to  manufacture 
goods  for  the  express  purpose  of  sending  their  products 
into  other  States  in  minute  packages,  that  may  at  once 
go  into  the  hands  of  the  retail  dealers  and  consumers, 
and  thus  bid  defiance  to  the  laws  of  the  State  against 
their  importation  and  sale.  In  all  the  cases  which  have 
heretofore  arisen  in  this  court  the  packages  were  of 
such  size  as  to  exclude  the  idea  that  they  were  to  go 
directly  into  the  hands  of  the  consumer,  or  be  used  to 
evade  the  police  regulations  of  the  State  with  regard  to 
the  particular  article.    No  doubt  the  fact  that  cigarettes 

38 


614  CONSTITUTION    OP    THE    UNITED    STATES. 

are  actually  imported  in  a  certain  package  is  strong  evi- 
dence that  they  are  original  packages  within  the  mean- 
ing of  the  law;  but  this  presumption  attaches  only  when 
the  importation  is  made  in  the  usual  manner  prevalent 
among  honest  dealers,  and  in  a  bona  fide  package  of  a 
particular  size.  Without  undertaking  to  determine  what 
is  the  proper  size  of  an  original  package  in  each  case, 
evidently  the  doctrine  has  no  application  where  the  manu- 
facturer puts  up  the  package  with  the  express  intent  of 
evading  the  laws  of  another  State,  and  is  enabled  to 
carry  out  his  purpose  by  the  facile  agency  of  an  express 
company  and  the  connivance  of  his  consignee.  This  court 
has  repeatedly  held  that,  so  far  from  lending  its  author- 
ity to  frauds  upon  the  sanitary  laws  of  the  several  States, 
we  are  bound  to  respect  such  laws  and  to  aid  in  their 
enforcement,  so  far  as  clin  be  done  without  infringing 
upon  the  constitutional  rights  of  the  parties.  The  conse- 
quences of  our  adoption  of  defendant's  contention  would 
be  far-reaching  and  disastrous.  For  the  purpose  of  aid- 
ing a  manufacturer  in  evading  the  laws  of  a  sister  State, 
we  should  be  compelled  to  recognize  anything  as  an 
original  package  of  beer  from  a  hogshead  to  a  vial;  any- 
thing as  a  package  of  cigarettes  from  an  importer's  case 
to  a  single  paper  box  of  ten,  or  even  a  single  cigarette, 
if  imported  separately  and  loosely;  anything  from  a  bale 
of  merchandise  to  a  single  ribbon,  provided  only  the 
dealer  sees  fit  to  purchase  his  stock  outside  the  State  and 
import  it  in  minute  quantities." 

The  conclusion  of  the  court  seems  to  be  (pp.  360,  361), 
that  original  packages  are  those  used  in  good  faith  in 
transactions  carried  on  between  the  manufacturer  and 
wholesale  dealers  residing  in  different  States.  But  where 
the  size  of  the  package  indicates  that  it  was  gotten  up  to 
evade  the  law  of  the  State  to  which  it  is  shipped  it  will  not 
be  protected  as  an  original  package.  Cigarettes  imported 
in  paper  packages  holding  ten  cigarettes  and  without 
being  boxed  but  thrown  loosely  into  baskets,  the  court 
held  not  to  be  original  packages,  but  if  there  be 
an  original  package  in  the  case,  '4t  was  the  basket 
and  not  the  paper  box."  To  this  decision  Mr.  Jus- 
tice Brewer  delivered  a  most  vigorous  dissent,  in 
which  he  said  (p.  382) :    '*The  size  of  the  package  seems 
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to  be  the  troublesome  matter  in  the  minds  of  some  of  my 
brethren.  Let  me  put  that  question  of  size  to  this  test. 
Suppose  Congress,  assuming  that  it  had  power  over  inter- 
state commerce,  should  enact  that  all  transportation  of 
cigarettes  between  States  should  be  in  packages  of  ten 
cigarettes  each,  would  that  be  a  regulation  of  interstate 
commerce?  Or  would  my  brethren  say  that  that  was 
beyond  the  power  of  Congress?  The  power  of  Congress 
over  commerce  between  the  States  is  given  in  the  same 
section  and  in  the  same  language  as  its  power  over  com- 
merce between  this  nation  and  foreign  nations.  Is  this 
court  prepared  to  say  that,  if  Congress  should  enact  that 
no  importations  of  cigarettes  from  abroad  should  be 
otherwise  than  in  packages  of  ten  cigarettes  each,  such 
legislation  was  beyond  its  power  because  it  affected  a 
package  of  a  small  size? 

''I  regret  (p.  383)  that  the  decision  of  a  great  consti« 
tutional  question  like  that  here  presented  turns  on  the 
shifting  opinions  of  individual  judges  as  to  the  peculiar 
facts  of  a  particular  case.  No  one  can  tell  from  this 
annunciation  where  is  the  dividing  line  between  the  pow- 
er of  the  State  and  the  power  of  the  nation.  Obviously 
the  mere  size  of  the  package  does  not  in  this  view  deter- 
mine. It  would  seem  that  constitutional  limitations 
should  be  stated  by  the  courts  with  precision.  I  think, 
and  I  say  it  with  all  respect,  that  no  case  involving  a 
constitutional  question  should  be  turned  off  on  the  simple 
declaration  that  upon  its  peculiar  facts  it  falls  on  one 
side  or  the  other  of  some  undisclosed  line  of  demarca- 
tion." 

In  another  case,  the  Supreme  Court  held  that  beer  in 
quarter  barrels,  one-eighth  barrels  and  cases  of  beer, 
constituted  original  packages.* 

In  Cook  V.  Marshall,"  Mr.  Justice  Brown  summed  up 
the  doctrine  in  this  language:  ''The  term  'original  pack- 
age' is  not  defined  by  any  statute,  and  is  simply  a  con- 
venient form  of  expression  adopted  by  Chief  Justice 
Marshall  in  Brown  v.  Maryland,  to  indicate  that  a  license 
tax  could  not  be  exacted  of  an  importer  of  goods  from 

»  Leisy  v.  Hardin,  135  U.  S.,  100. 
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a  foreign  country  who  disposes  of  such  goods  in  the  form 
in  which  they  were  imported.  It  is  not  denied  that  in 
the  changed  and  changing  conditions  of  commerce  be- 
tween the  States,  packages  in  which  shipments  may  be 
made  from  one  State  to  another  may  be  smaller  than 
those  'bales,  hogsheads,  barrels  or  tierces,'  to  which  the 
term  was  originally  applied  by  Chief  Justice  Marshall, 
but  whatever  the  form  or  size  employed  there*  must  be 
a  recognition  of  the  fact  that  the  transaction  is  a  bona 
fide  one,  and  that  the  usual  methods  of  interstate  ship- 
ment have  not  been  departed  from  for  the  purpose  of 
evading  the  police  laws  of  the  States." 

In  In  re  Harmon^^  an  express  company  expressed  boxes 
containing  different  sized  bottles,  some  holding  a  quarts 
and  some  a  pint.  Each  bottle  was  wrapped  in  a  paper 
wrapper,  or  placed  in  a  paper  box  and  then  sealed.  The 
bottles  were  then  placed  in  wooden  boxes,  without  a 
cover  and  packed  closely  together.  These  boxes  were 
labeled  **to  be  returned."  Hall,  D.  J.,  held  that  the 
boxes  and  not  the  bottles  were  the  ''original  packages." 

In  Quckenheimer  et  al.  v.  Sellers  et  al.,^*  Simonton,  C. 
J.,  after  citing  many  cases  in  his  opinion,  held  "that  an 
original  package  is  a  package  delivered  by  the  importer 
to  the  carrier  at  the  initial  place  of  shipment,  in  the  exact 
condition  in  which  it  was  shipped." 


Oommerce  with  the  Indians. — ^The  Constitution  express- 
ly confers  upon  Congress  the  power  to  regulate  commerce 
"with  the  Indian  Tribes."  The  relation  which  the  Indian 
Tribes  have  sustained  to  the  Federal  Government  has 
always  been  a  peculiar  one.  The  Indians  have  been  re- 
garded by  Congress  as  sustaining  substantially  the  same 
relation  to  the  Government  as  a  ward  to  his  guardian. 

In  Jaeger  v.  United  States  et  al.,^'  in  discussing  the 
relation  which  the  Indian  Tribes  sustain  to  the  Federal 
Government,  Judge  Weldon  said  (p.  282):  "The  relation 
of  the  Indians  in  their  tribal  conditions  to  the  United 
States  is  the  result  of  that  special  and  peculiar  policy, 
which  the  United  States  have  adopted  for  the  government 

11  43  Fed.  Rep.,  372. 
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and  control  of  the  Indians,  from  the  organization  of  the 
Government. 

''The  Indian  question  has  been  among  the  great  prob- 
lems of  the  age,  and,  consistent  with  the  manifest  destiny 
of  civilization  to  assume  the  place  of  barbarism,  the  treat- 
ment of  the  American  Indian  has  been  perhaps  as  humane 
as  it  could  have  been,  under  all  the  circumstances  of  the 
situation. 

**The  civil  policy  of  the  United  States,  as  it  has  been  de- 
veloped in  the  form  of  treaties  and  statutes,  has  been 
radically  different  from  the  policy  which  they  have  pur- 
sued in  the  government  and  protection  of  the  civilized 
order  of  men.  The  Courts  have  not  been  open  to  the 
Indian,  and  the  civil  liberty  which  is  the  boast  of  our 
system,  has  not  been  given  to  the  Indians  in  any  period 
of  our  history.  .  .  .  Commencing  (p.  284)  with  the 
act  of  1790,  through  more  than  a  century  Congress  has 
legislated  on  the  rights  of  the  Indians  on  the  theory 
that  they  were  dependent  and  helpless  to  such  an  extent 
that  the  nation  had  a  right  to  assume  unlimited  control 
over  them.  .  .  .  The  civil  rights  incident  to  States 
and  individuals  as  recognized  by  what  may  be  called 
'the  law  of  the  land,'  have  not  been  accorded  either 
to  Indian  Nations,  Tribes,  or  Indians.  Whenever  they 
have  asserted  a  legal  capacity  in  the  maintenance  of  their 
rights,  it  has  been  in  pursuance  of  some  statute  of  the 
United  States  specially  conferring  upon  them  the  civil 
rights  of  suitors.  The  ordinary  jurisdiction  as  to  persons 
has  never  been  sought  to  inforce  against  the  United 
States  the  fulfillment  of  their  obligations  or  discharge  of 
their  duties"  (p.  285). 

In  United  States  v.  Cisna,"  it  was  held  that  "the  ex- 
ercise of  the  power  to  prohibit  any  intercourse  with  the 
Indians,  except  under  a  license,  is  within  the  power  to 
regulate  commerce  with  them."  It  was  held  in  the  same 
case  "that  the  power  to  regulate  commerce  with  the  In- 
dians does  not  cease  on  their  being  included  within  the 
limits  of  a  State." 

Congress  has  the  power  to  grant  franchises  in  the  In- 
dian country  and  for  the  exercise  by  corporations  of  such 

i«  1  McLean,  260. 
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rights  as  Congress  grants  them  under  their  charter,^^  and 
it  is  a  paramount  power.^* 

Congress  has  never  hesitated  to  enact  such  legislation 
for  the  Indian  Tribes  as  it  considered  would  be  benefi- 
cial for  them,  and  its  power  to  do  so  is  unquestioned. 

In  Dick  V.  United  States,^^  the  Supreme  Court,  through 
Mr.  Justice  Harlan  said  (p.  353),  ''In  determining  the 
extent  of  the  power  of  Congress  to  regulate  commerce 
with  the  Indian  Tribes  we  are  confronted  by  certain  prin- 
ciples that  are  deemed  fundamental  in  our  governmental 
system.  One  is,  that  a  State,  upon  its  admission  into  the 
Union,  is  thereafter  upon  an  equal  footing  with  every 
other  State  and  has  full  and  complete  jurisdiction  over 
all  persons  and  things  within  its  limits,  except  as  it  may 
be  restrained  by  the  provisions  of  the  Federal  Constitu- 
tion, or  by  its  own  Constitution.  Another  general  prin- 
ciple, based  on  the  express  words  of  the  Constitution,  is 
that  Congress  has  power  to  regulate  commerce  with  the 
Indian  Tribes,  and  such  power  is  superior  and  paramount 
to  the  authority  of  any  State  within  whose  limits  are  In- 
dian Tribes.  These  fundamental  principles  are  of  equal 
dignity,  and  neither  must  be  so  enforced  as  to  nullify 
or  substantially  impair  the  other.  In  regulating  com- 
merce with  Indian  Tribes  Congress  must  have  regard  to 
the  general  authority  which  a  State  has  over  all  persons 
and  things  within  its  jurisdiction.  So,  the  authority  of 
a  State  can  not  be  so  exerted  as  to  impair  the  power 
of  Congress  to  regulate  commerce  with  the  Indian  Tribes." 

It  was  also  held  (p.  359),  that  ''the  requirement  in  the 
agreement  with  the  government  and  certain  Tribes  of 
Indians,  that  the  Federal  liquor  statutes  protecting  the 
Indian  country  against  the  introduction  of  intoxicants 
into  it  should  for  a  period  of  twenty-five  years  be  the 
law,  for  the  lands  ceded  and  retained  by,  as  well  as  lands 
allotted  to,  the  Indians,  was  a  valid  regulation  based  upon 
the  treaty-making  power  of  the  United  States  and  upon 
the  power  of  Congress  to  regulate  commerce  with  those 
Indians  and  was  not  inconsistent  in  any  substantial  sense, 
with  the  constitutional  principle  that  a  new  State  comes 

IS  lis  Fed.  Rep.  382. 
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into   the   Union  upon   entire   equality   with   the   original 
States." 

In  United  States  v.  43  Gallons  of  Whiskey,*®  Mr.  Jus- 
tice Davis  said  (p.  194),  '*  Under  the  Articles  of  Confed- 
eration, the  United  States  had  the  power  of  regulating 
the  trade  and  managing  all  affairs  with  the  Indians  not 
members  of  any  of  the  States;  provided  that  the  legis- 
lative right  of  a  State  within  its  own  limits  be  not  in- 
fringed or  violated.  Of  necessity,  these  limitations  ren- 
dered the  power  of  no  practical  value.  This  was  seen 
by  the  Convention  that  framed  the  Constitution;  and 
Congress  now  has  the  exclusive  and  absolute  power  to 
regulate  commerce  with  the  Indian  tribes, — ^a  power  as 
broad  and  as  free  from  restrictions  as  that  to  regulate 
commerce  with  foreign  natiojis." 

In  the  same  case  it  was  held  that  under  the  power  to 
regulate  commerce  with  the  Indians  Congress  could  pro- 
hibit the  introduction  of  intoxicating  liquors  into  the 
Indian  country  and  into  territory  adjacent  to  that  country 
and  that  the  Qovernment  in  a  treaty  with  the  Indians 
could  provide  that  within  the  territory  ceded  to  a  tribe, 
the  existing  laws  of  the  United  States,  or  those  subse- 
quently enacted,  which  prohibited  the  introduction  and 
sale  of  spirituous  liquors  into  the  Indian  country  should 
be  in  full  force  and  effect  until  Congress  saw  fit  to  pro- 
vide otherwise,  and  such  provision  applied  to  territory 
within  an  organized  county  or  State  if  occupied  by  In- 
dians. 

Congress  may  govern  the  Indians  by  acts  of  legis- 
lation instead  of  by  treaties  if  it  sees  fit  to  do  so,  and 
the  States  can  not  exercise  any  authority  over  them  while 
they  are  in  their  tribal  relations,  and  the  Indians  owe  no 
allegiance  to  a  State  Government,  although  their  reserva- 
tion may  be  established  there  and  the  State  affords  them 
protection.^* 

Businesses  not  subject  to  Interstate  Oommerce. — ^There 
are  some  kinds  of  business  though  not  confined  to  the 
States,  which  are  not  within  the  classification  of  interstate 
commerce  and  which  consequently  Congress  has  no  power 
to  regulate.    Among  these  is  the  business  of  insurance.    It 

li  03  U.  S.,  188. 

IB  United  States  v.  Kagama,  118  U.  S.,  375. 


520  OONBTITUTION    OF    THE    UNITED    STATES. 

was  decided  in  Paul  v.  Virginia,**^  that  issuing  a  policy  of 
fire  insurance  was  not  a  transaction  of  commerce,  neither 
is  marine  insurance,*^  nor  life  insurance.*^  In  delivering 
the  opinion  of  the  court  in  Paul  v.  Virginia,  Justice  Field 
(p.  183)  used  this  language,  ''Issuing  a  policy  of  in- 
surance is  not  a  transaction  of  commerce.  Policies 
are  simple  contracts  of  indemnity  against  loss  by 
fire,  entered  into  between  the  corporations  and  the 
assured  for  a  consideration  paid  by  the  latter.  These 
contracts  are  not  articles  of  commerce  in  any  proper 
meaning  of  the  word.  They  are  not  subjects  of 
trade  and  barter  offered  in  the  market  as  something 
having  an  existence  and  value  independent  of  the  parties 
to  them.  They  are  not  commodities  to  be  shipped  or  for- 
warded from  one  State  to  another,  and  then  put  up  for 
sale.  They  are  like  other  personal  contracts  between  par- 
ties which  are  completed  by  their  signature  and  the 
transfer  of  the  consideration.  Such  contracts  are  not 
interstate  transactions,  though  the  parties  may  be  domi- 
ciled in  different  States."  It  does  not  seem  that  this 
covers  the  whole  subject  of  insurance  in  its  relation  to 
interstate  commerce  and  it  is  difl&cult  to  understand  why 
some  phases  of  insurance  are  not  interstate  commerce.  To 
illustrate,  A.  in  his  ofiSce  in  New  York  City  sends  B.  in 
Columbus,  Ohio,  a  telegram;  B.  receives  it,  that  is  inter- 
state commerce.  A.  immediately  after  wiring  B.  signs  his 
name  as  president  of  a  life  insurance  company  to  a 
policy  on  B's  life,  and  from  the  same  oflSce,  and  sub- 
stantially at  the  same  time  at  which  he  sends  the  telegram 
mails  the  policy  to  B.  B.  receives  it  in  due  time,  that  is 
not  interstate  commerce.  Wherein  is  the  distinction  on 
principle?  Mr.  Justice  Field  in  the  language  just  quoted 
in  his  opinion  in  Paul  v.  Virginia,  says,  ''Contracts  of 
insurance  are  not  subjects  of  trade  and  barter  offered 
in  the  market  as  something  having  an  existence  and  value 
independent  of  the  parties  to  them.  They  are  not  com- 
modities to  be  shipped  or  forwarded  from  one  State  to 
another  and  then  put  up  for  sale."  To  this  it  can  be 
replied  that  neither  are  telegrams  subjects  of  trade  and 
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barter  offered  in  the  market,  nor  are  they  commodities  to 
be  shipped  or  forwarded  from  one  State  to  another  and 
put  up  for  sale.  The  elements  which  constitute  one  clas- 
sification are  not  very  different  from  the  elements  which 
constitute  the  other.  If  an  insurance  policy  issued  in  one 
State  on  the  life  of  a  man  in  another  State  and  mailed 
to  him  from  one  State  to  another  State  does  not  con- 
stitute interstate  commerce,  what  is  there  that  makes 
a  telegram  sent  from  one  State  to  another  under  similar 
circumstances,  interstate  commerce  f  In  the  progress 
which  the  doctrine  of  interstate  commerce  is  making  it 
is  difficult  to  see  how  some  branches  of  the  insurance 
business  can  much  longer  be  precluded  from  its  regula- 
tion. 

Indeed,  so  eminent  an  expounder  of  the  Constitution 
as  Alexander  Hamilton  expressed  the  opinion  that  the 
regulation  of  policies  of  insurance  was  commerce.*' 
The  business  of  slaughtering  and  packing  cattle,  sheep 
and  hogs  within  the  State,  the  carcasses  and  products  of 
which  were  intended  for  transport  and  sale  for  human 
consumption  in  other  States  and  territories,  or  in  foreign 
countries  is  not  interstate  commerce.*^  Neither  is  the 
business  of  mining  coal,*?  nor  are  negotiable  instruments 
instruments  of  commerce.**  Nor  is  hiring  laborers  to 
work  beyond  the  State  interstate  commerce.*^  Nor  are 
buying  and  selling  futures  in  another  State,*®  nor  send- 
ing apparel  outside  the  State  to  be  laundered  and  re- 
turned interstate  commerce.*^ 

Federal  regulation  of  State  products. — ^The  doctrine 
has  been  announced  and  maintained  that  Congress 
has  authority  under  the  power  conferred  upon  it 
by  the  commercial  clause  of  the  Constitution,  to  reg- 
ulate manufacturing  institutions  situated  within  the 
State,  upon  the  theory  that  their  products  become 
subject  to  interstate  commerce  regulation  when  they 
are    shipped    to    their    destination     in    various    States 
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and  foreign  countries.  If  this  doctrine  should  eventually 
be  established  by  the  Supreme  Court  it  would  carry  the 
regulating  power  of  Congress  to  such  an  extent  that 
there  would  be  little  authority  left  in  the  States  to  con- 
trol their  own  affairs.  If  Congress  can  regulate  a  manu- 
facturing business  situated  wholly  within  a  State  upon 
the  theory  that  its  products  when  complete  are  sold  in 
other  States  and  in  foreign  countries,  and  thereby  become 
subjects  of  interstate  commerce,  it  can,  upon  principle, 
regulate  the  raising  of  every  cereal  in  the  United  States. 
Every  agricultural  product  would  become  an  article  of 
interstate  commerce  and  during  its  growth  would  be  sub- 
ject to  the  regulation  of  Congress.  Where,  then,  would 
the  power  of  Congress  cease  f  If  it  had  the  power  to 
regulate  the  manufacture  of  an  article  made  wholly  with- 
in a  State  and  the  power  to  regulate  the  raising  of  a  crop, 
why  would  it  not  have  the  power  to  appoint  superinten- 
dents to  see  that  the  manufacturing  and  raising  were  prop- 
erly conducted?  The  extent  to  which  this  doctrine  might 
be  carried  under  this  clause,  if  it  once  obtained  a  recog- 
nition by  our  highest  judicial  tribunal  would  accomplish 
more  toward  overthrowing  the  principle  of  **home  rule" 
and  ** local  self  government"  than  any  construction  ever 
given  any  clause  of  the  Constitution.  Can  it  be  supposed 
that  the  framers  of  that  instrument,  had  they  been 
brought  face  to  face  with  such  a  proposition^  would  have 
seriously  considered  itf  It  was  suggested  in  the  great 
Convention  which  framed  that  instrument  that  Congress 
be  given  power  over  manufactories,  but  the  suggestion 
received  little  favor  and  was  rejected  by  a  vote  of  the 
members.  The  authority  of  the  general  government  must 
not  be  questioned  wherever  its  authority  goes,  and  it 
must  go  wherever'  the  Constitution  applies,  but  it  must 
go  nowhere  unless  the  Constitution  does  apply.  The  au- 
thority of  the  general  government  must  be  complete  in 
its  domain,  so  must  the  authority  of  the  State  govern- 
ments be  complete  in  their  domain,  and  neither  must 
cross  the  line  into  the  realm  of  the  other. 

The    question    has    been    construed    by    the    Supreme 
Court  in  the  case  of  Kidd  v.  Pearson,*®  where  Mr.  Justice 
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Lamar,  delivered  the  opinion  in  the  following  language 
(p.  20):  **No  distinction  is  more  popular  to  the  com- 
mon mind,  or  more  clearly  expressed  in  economic  and 
political  literature,  than  that  between  manufactures 
and  commerce.  Manufacture  is  transformation — ^the  fash- 
ioning of  raw  materials  into  a  change  of  form  for  use. 
The  functions  of  commerce  are  diflferent.  The  buying 
and  selling  aud  the  transportation  incidental  thereto  con- 
stitute commerce;  and  the  regulation  of  commerce  in  the 
constitutional  sense  embraces  the  regulation  at  least  of 
such  transportation.  The  legal  definition  of  the  term,  as 
given  by  this  court  in  County  of  Mobile  v.  Bamball,  102 
U.  S.,  702,  is  as  follows:  'Commerce  with  foreign 
countries  and  among  the  States,  strictly  considered,  con- 
sists in  intercourse  and  trafiSc,  including  in  these  terms 
navigation,  and  the  transportation  and  transit  of  per- 
sons and  property,  as  well  as  the  purchase,  sale,  and 
exchange  of  commodities.'  If  it  be  held  that  the  term 
includes  the  regulation  of  all  such  manufactures  as  are 
intended  to  be  the  subject  of  commercial  transactions 
in  the  future,  it  is  impossible  to  deny  that  it  would  also 
include  all  productive  industries  that  contemplate  the 
same  thing.  The  result  would  be  that  Congress  would 
be  invested,  to  the  exclusion  of  the  States,  with  the  power 
to  regulate,  not  only  manufactures,  but  also  agriculture, 
horticulture,  stock  raising,  domestic  fisheries,  mining — in 
short,  every  branch  of  human  industry.  For  is  there 
one  of  them,  that  does  not  contemplate,  more  or  less 
clearly,  an  interstate  or  foreign  market?  Does  not  the 
wheat  grower  of  the  Northwest,  and  the  cotton  planter 
of  the  South,  plant,  cultivate,  and  harvest  his  crop  with 
an  eye  on  the  prices  at  Liverpool,  New  York,  and  Chi- 
cago? The  power  being  vested  in  Congress  and  denied 
to  the  States,  it  would  follow  as  an  inevitable  result  that 
the  duty  would  devolve  on  Congress  to  regulate  all  of 
these  delicate,  multiform,  and  vital  interests — interests 
which  in  their  nature  are  and  must  be,  local  in  all  the 
details  of  their  successful  management." 

Articles  made  by  women  and  children  and  the  transpor- 
tation thereof. — Closely  akin  to  the  question  of  regulating 
manufacturing  is  the  question  whether  Congress  can 
forbid    the    hauling    of    a    commodity,     by    a     carrier 
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of  interstate  commerce,  which  was  manufactured  in 
a  State,  for  instance,  by  women,  or  children  under  a  cer- 
tain age  as  has  recently  been  maintained.  This  question 
is  of  far  reaching  effect  and  if  such  power  exists  in  Con- 
gress it  would  result  in  the  most  complete  invasion  of 
the  sovereignty  of  the  States  by  the  General  (Jovem- 
ment  which  has  ever  been  accomplished  under  the  Federal 
Constitution.  Qoing  back  to  Kidd  v.  Pearson  (supra, 
page  522),  we  find  Mr.  Justice  Lamar  using  this 
language:  ''The  line  which  separates  the  province 
of  federal  authority,  over  the  regulation  of  com- 
merce, from  the  powers  reserved  to  the  States,  has  en- 
gaged the  attention  of  this  court  in  a  great  number  and 
variety  of  cases.  The  decisions  in  these  cases,  though 
they  do  not  in  a  single  instance  assume  to  trace  that 
line  throughout  its  entire  extent,  or  to  state  any  rule 
further  than  to  locate  the  line  in  each  particular  case 
as  it  arises,  have  almost  uniformly  adhered  to  the  funda- 
mental principles  which  Chief  Justice  Marshall,  in  the 
case  of  Oibbons  v.  Ogden,  9  Wheaton,  1,  laid  down  as 
to  the  nature  and  extent  of  the  grant  of  power  to  Con- 
gress on  this  subject,  and  also  of  the  limitations,  express 
and  implied,  which  it  imposes  upon  State  legislation  with 
regard  to  taxation,  to  the  control  of  domestic  commerce, 
and  to  all  persons  and  things  within  its  limits,  of  purely 
internal  concern. 

**  According  to  the  theory  of  that  great  opinion,  the  su- 
preme authority  in  this  country  is  divided  between  the  gov- 
ernment of  the  United  States,  whose  action  extends  over 
the  whole  Union,  but  which  possesses  only  certain  powers 
enumerated  in  its  written  Constitution,  and  the  separate 
governments  of  the  several  States,  which  retain  all  pow- 
ers not  delegated  to  the  Union.  The  power  expressly 
conferred  upon  Congress  to  regulate  commerce  is  ab- 
solute and  complete  in  itself,  with  no  limitations  other 
than  are  prescribed  in  the  Constitution;  is  to  a  certain 
extent  exclusively  vested  in  Congress,  so  far  free  from 
State  action;  is  co-extensive  with  the  subject  on  which 
it  acts,  and  can  not  stop  at  the  external  boundary  of  a 
Stale,  but  must  enter  into  the  interior  of  every  State 
whenever  required  by  the  interests  of  commerce  with 
foreign    nations,    or    among    the    several    Sfates.      This 
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power,  however,  does  not  comprehend  the  purely  internal 
domestic  commerce  of  a  State  which  is  carried  on  be- 
tween man  and  man  within  a  State  or  between  different 
parts  of  the  same  State." 

This  opinion  was  followed  by  that  of  Chief  Justice 
Fuller,  in  United  States  v.  Knight  Company,*^  where 
(page  11),  he  said:  '*The  fundamental  question  is,  wheth- 
er, conceding  that  the  existence  of  a  monopoly  in  manufac- 
ture is  established  by  the  evidence  that  monopoly  can  be 
directly  suppressed  under  the  act  of  Congress  in  the  mode 
attempted  by  this  bill. 

'*The  argument  is  (p.  12),  that  the  power  to  control 
the  manufacture  of  refined  sugar  is  a  monopoly  over 
a  necessary  of  life,  to  the  enjoyment  of  which  by  a  large 
part  of  the  population  of  the  United  States  interstate 
commerce  is  indispensable,  and  that,  therefore,  the  gen- 
eral government  in  the  exercise  of  the  power  to  regu- 
late commerce  may  repress  such  monopoly  directly  and 
set  aside  the  instruments  which  have  created  it.  But 
this  argument  can  not  be  confined  to  necessaries  of  life 
merely,  and  must  include  all  articles  of  general  consump- 
tion. Doubtless  the  power  to  control  the  manufacture  of 
a  given  thing  involves  in  a  certain  sense  the  control  of 
its  disposition,  but  this  is  a  secondary  and  not  the  pri- 
mary sense;  and  although  the  exercise  of  that  power 
may  result  in  bringing  the  operation  of  commerce  into 
play,  it  does  not  control  it,  and  aflfects  it  only  in- 
cidentally and  indirectly.  Commerce  succeeds  to  manu- 
facture, and  is  not  a  part  of  it.  The  power  to  regulate 
commerce  is  the  power  to  prescribe  the  rule  by  which 
commerce  shall  be  governed,  and  is  a  power  inde- 
pendent of  the  power  to  suppress  monopoly.  But  it  may 
operate  in  repression  of  monopoly  whenever  that  comes 
within  the  rules  by  which  commerce  is  governed  or  when- 
^  ever  the   transaction  is  itself  a  monopoly  of  commerce. 

*'It  is  vital  that  the  independence  of  the  commercial 
power  and  of  the  police  power,  and  the  delimitation  be- 
tween them,  however  sometimes  perplexing,  should  al- 
ways be  recognized  and  observed,  for  while  the  one 
furnishes  the  strongest  bond  of  union,  the  other  is  essen- 
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tial  to  the  preservation  of  the  autonomy  of  the  States 
as  required  by  our  dual  form  of  government;  and 
acknowledged  evils,  however  grave  and  urgent  they  may 
appear  to  be,  had  better  be  borne,  than  the  risk  be  run, 
in  the  effort  to  suppress  them,  of  more  serious  conse- 
quences by  resort  to  expedients  of  even  doubtful  consti- 
tutionality. 

**It  will  be  perceived  how  far-reaching  the  proposition 
is  that  the  power  of  dealing  with  a  monopoly  directly 
may  be  exercised  by  the  general  government  whenever 
interstate  or  international  commerce  may  be  ultimately 
affected.  The  regulation  of  commerce  applies  to  the 
subjects  of  commerce  and  not  to  matters  of  internal 
police.  Contracts  to  buy,  sell,  or  exchange  goods  to  be 
transported  among  the  several  States,  the  transporta- 
tion and  its  instrumentalities,  and  articles  bought,  sold, 
or  exchanged  for  the  purposes  of  such  transit  among 
the  States,  or  put  in  the  way  of  transit,  may  be  regulated, 
but  this  is  because  they  form  part  of  interstate  trade  or 
commerce.  The  fact  that  an  article  is  manufactured  for 
export  to  another  State  does  not  of  itself  make  it  an 
article  of  interstate  commerce,  and  the  intent  of  the  manu- 
facturer does  not  determine  the  time  when  the  article  or 
product  passes  from  the  control  of  the  State  and  belongs 
to  commerce." 

The  question  was  also  fully  considered  by  Mr.  Justice 
Jackson,  in  re  Greene,*'  as  follows:  ** Congress  may  place 
restriction  and  limitations  upon  the  right  of  corporations 
created  and  organized  under  its  authority  to  acquire,  use, 
and  dispose  of  property.  It  may  also  impose  such  re- 
strictions and  limitations  upon  the  citizen  in  respect  to 
the  exercise  of  a  public  privilege  or  franchise  conferred 
by  the  United  States.  But  Congress  certainly  has  not 
the  power  or  authority  under  the  commerce  clause,  or 
any  other  provision  of  the  Constitution,  to  limit  and  re- 
strict the  right  of  corporations  created  by  the  States,  or 
the  citizens  of  the  States,  in  the  acquisition,  control,  and 
disposition  of  property.  Neither  can  Congress  regulate 
or  prescribe  the  price  or  prices  at  which  such  property, 
or  the  products  thereof,  shall  be  sold  by  the  owner,  or 
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owners,  whether  corporations  or  individuals.  It  is 
equally  clear  that  Congress  has  no  jurisdiction  over,  and 
can  not  make  criminal,  the  aims,  purposes,  and  intentions 
of  persons  in  the  acquisition  and  control  of  property, 
which  the  States  of  their  residence  or  creation  sanction 
and  permit.  It  is  not  material  that  such  property,  or  the 
products  thereof,  may  become  the  subject  of  trade  or 
commerce  among  the  several  States  or  with  foreign  na- 
tions. Commerce  among  the  States,  within  the  exclusive 
regulating  power  of  Congress,  'consists  of  intercourse 
and  traffic  between  their  citizens,  and  includes  the  trans- 
portation of  persons  and  property,  as  well  as  the  pur- 
chase, sale,  and  exchange  of  commodities.'  In  the  ap- 
plication of  this  comprehensive  definition,  it  is  settled 
by  the  decisions  of  the  supreme  court  that  such  commerce 
includes,  not  only  the  actual  transportation  of  commodi- 
ties and  persons  between  the  States,  but  also  the  instru- 
mentalities and  process  of  such  transportation.  That  it  in- 
cludes all  the  negotiations  and  contracts  which  have  for 
their  object  or  involve  as  an  element  thereof,  such  trans- 
mission or  passage  from  one  State  to  another.  That  such 
commerce  begins,  and  the  regulating  power  of  Congress 
attaches,  when  the  commodity  or  thing  traded  in  com- 
mences its  transportation  from  the  State  of  its  produc- 
tion or  situs  to  some  other  State  or  foreign  country,  and 
terminates  when  the  transportation  is  completed,  and 
the  property  hae  become  a  part  of  the  general  mass 
of  the  property  in  the  State  of  its  destination.  When 
the  commerce  begins  is  determined,  not  by  the  character 
of  the  commodity,  nor  by  the  intention  of  th^  owner  to 
transfer  it  to  another  State  for  sale,  nor  by  his  prepara- 
tion of  it  for  transportation,  but  by  its  actual  delivery 
to  a  common  carrier  for  transportation,  or  the  actual 
commencement  of  its  transfer  to  another  State.  At  that 
time  the  power  and  regulating  authority  of  the  States 
ceases,  and  that  of  Congress  attaches  and  continues,  until 
it  has  reached  another  State,  and  become  mingled  with 
the  general  mass  of  property  in  the  latter  State.  That 
neither  the  production  or  manufacture  of  articles  or  com- 
modities which  constitute  subjects  of  commerce  and 
which  are  intended  for  trade  and  traffic  with  citizens  of 
other  States,  nor  the  preparation  for  their  transportation 
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from  the  State  where  produced  or  manofactared,  prior 
to  the  eommencemeDt  of  the  actual  transfer,  or  transmis- 
sion thereof  to  another  State,  constitutes  that  interstate 
corameree  which  comes  within  the  regulating  power  of 
Congress,  and,  further,  that  after  the  termination  of  the 
transportation  of  commodities  or  articles  of  traffic  from 
one  State  to  another,  and  the  mingling  or  merging  there- 
of in  the  general  mass  of  property  in  the  State  of  destin- 
ation, the  sale,  distribution,  and  consumption  thereof 
in  the  latter  State  forms  no  part  of  interstate  com- 
merce." 

These  opinions  have  been  quoted  from  at  length  be- 
cause they  bear  directly  upon  the  different  phases  of  the 
power  of  Congress  in  its  relation  to  State  manufacturing 
establishments.  In  some  cases  the  Courts  have  sustained 
statutes  which  prohibited  the  transportation  of  certain 
commodities,  notably  the  early  cases  involving  Embargo 
Acts,  reported  in  7  Cranch,  52  and  100.  So  from*  those 
early  decisions  down  to  the  decision  in  the  Lottery 
Cases,"  the  courts  have,  from  time  to  time,  sustained 
the  validity  of  legislation  which  prohibited  the  doing 
of  certain  things,  but  upon  close  inspection  of  the  legis- 
lation which  has  been  sustained,  it  will  be  found  that 
the  prohibition  was  enacted  because  of  some  special 
peculiarity  of  the  commodity,  in  other  words,  there 
seemed  to  be  some  particular  reason  why  that  particular 
article  should  not  be  transported  as  an  article  of  inter- 
state commerce.  The  great  case  in  which  the  question 
was  most  thoroughly  considered  was  the  Lottery  Case, 
where  Mr.  Justice  Harlan,  delivering  the  opinion  of  the 
majority  of  the  court  said  (p.  358),  "That  regulation 
may  sometimes  appropriately  assume  the  form  of  prohibi- 
tion ys  illustrated  by  the  case  of  diseased  cattle,  trans- 
ported from  one  State  to  another.  Such  cattle  may  have 
notwithstanding  their  condition,  a  value  in  money  for 
some  purposes,  and  yet  it  can  not  be  doubted  that  Con- 
gress, under  its  power  to  regulate  commerce,  may  either 
provide  for  their  being  inspected  before  transportation 
begins,  or,  in  its  discretion,  may  prohibit  their  being 
transported   from   one   State   to   another."       Mr.   Justice 
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Harlan  also  said  in  the  course  of  his  opinion  (p.  356) : 
**What  provision  in --the  Constitution  can  be  regarded  as 
limiting  the  exercise  of  the  power  granted?  What 
clause  can  be  cited  which,  in  any  degree,  countenances 
the  suggestion  that  one  may,  of  right,  carry  or  cause  to 
be  carried  from  one  State  to  another  that  which  will 
harm  the  public  morals?  We  can  not  think  of  any  clause 
of  that  instrument  that  could  possibly  be  invoked  by 
those  who  assert  their  right  to  send  lottery  tickets  from 
State  to  State  except  the  one  providing  that  no  person 
shall  be  deprived  of  his  liberty  without  due  process  of 
law.  We  have  said  that  the  liberty  protected  by  the 
Constitution  embraces  the  right  to  be  free  in  the  enjoy- 
ment of  one's  faculties;  'to  be  free  to  use  them  in  all 
lawful  ways;  to  live  and  work  where  he  will;  to  earn 
his  livelihood  by  any  lawful  calling;  to  pursue  any 
livelihood  or  avocation,  and  for  that  purpose  to  enter 
into  all  contracts  that  may  be  proper.'  Allgeyer  v. 
Louisiana,  165  U.  S.,  578,  589.  But  surely  it  will  not 
be  said  to  be  a  part  of  anyone's  liberty,  as  recognized 
by  the  supreme  law  of  the  land,  that  he  shall  be  allowed 
to  introduce  into  commerce  among  the  States  an  element 
that  will  be  confessedly  injurious  to  the  public  morals." 
It  will  be  observed  that  the  court  did  not  decide  that 
Congress  could  prohibit  generally  the  transportation  of 
commodities.  This  it  declined  to  do,  but  it  is  claimed, 
(p.  362),  continues  the  decision  that  if,  **in  order  to 
suppress  lotteries  carried  on  through  interstate  commerce. 
Congress  may  exclude  lottery  tickets  from  such  com- 
merce, that  principle  leads  necessarily  to  the  conclusion 
that  Congress  may  arbitrarily  exclude  from  commerce 
among  the  States  any  article,  commodity,  or  thing,  of 
whatever  kind  or  nature,  or  however  useful  or  valuable, 
which  it  may  choose,  no  matter  with  what  motive,  to 
declare  shall  not  be  carried  from  one  State  to  another. 
It  will  be  time  enough  to  consider  the  constitutionality 
of  such  legislation  when  we  must  do  so.  The  present 
case  does  not  require  the  court  to  declare  the  full  extent 
of  the  power  that  Congress  may  exercise  in  the  regula- 
tion of  commerce  among  the  States.  We  may,  however, 
repeat,  in  this  connection,  what  the  court  has  heretofore 
said,  that  the  power  of  Congress  to  regulate   commerce 
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among  the  States,  although  plenary,  can  not  be  deemed 
arbitrary,  since  it  is  subject  to  such  limitations  or  re- 
strictions as  are  prescribed  by  the  Constitution.  This 
power,  therefore,  may  not  be  exercised  so  as  to  infringe 
rights  secured  or  protected  by  that  instrument.  It  would 
not  be  difficult  to  imagine  legislation  that  would  be 
justly  liable  to  such  an  objection  as  that  stated,  and  be 
hostile  to  the  objects  for  the  accomplishment  of  which 
Congress  was  invested  with  the  general  power  to  regu- 
late commerce  among  the  several  States.  But,  as  often 
said,  the  possible  abuse  of  a  power  is  not  an  argument 
against  its  existence.  There  is  probably  no  governmental 
power  that  may  not  be  exerted  to  the  injury  of  the 
public.  If  what  is  done  by  Congress  is  manifestly  in 
excess  of  the  powers  granted  to  it,  then  upon  the  courts 
will  rest  the  duty  of  adjudging  that  its  action  is  neither 
legal  or  binding  upon  the  people.  But  if  what  Con- 
gress does  is  within  the  limits  of  its  power,  and  is  simply 
unwise  or  injurious,  the  remedy  is  that  suggested  by 
Chief  Justice  Marshall  in  Gibbons  v.  Ogden,  when  he 
said:  'The  wisdom  and  the  discretion  of  Congress,  their 
identity  with  the  people,  and  the  influence  which  their 
constituents  possess  at  elections,  are,  in  this,  as  in  many 
other  instances,  as  that,  for  example,  of  declaring  war 
the  sole  restraints  on  which  they  have  relied,  to  secure 
them  from  its  abuse.  They  are  the  restraints  on  which 
the  people  must  often  rely  solely,  in  all  representative 
governments. ' 

"The  whole  subject  is  too  important,  and  the  questions 
suggested  by  its  consideration  are  too  difficult  of  solu- 
tion, to  justify  any  attempt  to  lay  down  a  rule  for  de- 
termining in  advance  the  validity  of  every  statute  that 
may  be  enacted  under  the  commerce  clause.  We  decide 
nothing  more  in  the  present  case  than  that  lottery  tickets 
are  subjects  of  traffic  among  those  who  choose  to  sell 
or  buy  them;  that  the  carriage  of  such  tickets  by  inde- 
pendent carriers  from  one  State  to  another  is  therefore 
interstate  commerce;  that  under  its  power  to  regulate 
commerce  among  the  several  States  Congress — subject  to 
the  limitations  imposed  by  the  Constitution  upon  the 
exercise  of  the  powers  granted — has  plenary  authority 
over  such   comm'erce,   and  may  prohibit   the   carriage  of 
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such  tickets  from  State  to  State;  and  that  legislation  to 
that  end,  and  of  that  character,  is  not  inconsistent  with 
any  limitation  or  restriction  imposed  upon  the  exercise 
of  the  powers  granted  to  Congress." 

No  case  has  been  before  the  court  where  the  question 
presented  was  whether  Congress  could  arbitrarily  pro- 
hibit the  transportation  of  an  innocuous  commodity.  For 
instance,  can  Congress  prohibit  an  interstate  or  foreign 
carrier  from  transporting  gold,  or  silver  coin,  or  bullion, 
or  lumber?  If  it  can  it  is  evident  that  Congress  can 
arbitrarily  destroy  .all  interstate  or  foreign  commerce 
under  the  power  to  regulate  it.  Have  not  companies  and 
individuals  certain  inherent  rights  founded  in  natural 
justice  and  emanating  from  the  principles  of  sovereignty 
of  which  they  can  not  be  arbitrarily  deprived,  even  by 
the  Government  itself?  If  this  is  not  so,  it  is  evident 
that  the  legislative  branch  of  the  Government  can  de- 
stroy the  entire  commerce  of  the  nation  except  what  is 
strictly  intrastate  commerce. 

Again,  has  Congress  under  the  power  to  regulate  com- 
merce, the  power  arbitrarily  to  deprive  individuals  or 
commercial  agencies  of  the  exercise  of  a  privilege  which 
is  necessarily  inherent  in  the  right  of  citizenship  and  the 
right  of  transacting  business?  The  Federal  Constitution 
will  enforce  rights  which  the  citizens  of  this  country 
are  entitled  to  have,  exercise,  and  enjoy,  rather  than  de- 
stroy them.  These  rights  are  beyond  the  Constitution,  not 
subject  to  it.  They  were  here  before  our  Constitution  was 
framed.  The  Constitution  was  framed  that  the  people  might 
better  be  protected  in  their  rights,  not  that  their  rights 
should  be  destroyed.  This  doctrine  finds  support  in  the 
opinion  of  Chief  Justice  Waite,  in  Bowman  v.  Chicago  & 
Northwestern  Railway  Company,'*  in  which  the  Chief  Jus- 
tice said  (p.  615) :  '*The  alleged  right  of  which  these  plain- 
tiffs have  been  deprived  is  one  secured  to  them,  if  secured 
at  all,  not  by  the  Constitution  but  by  that  principle  of  gen- 
eral law  which  requires  a  common  carrier  of  goods  for 
hire,  to  carry,  whenever  he  is  asked  to  do  so,  within  the 
general  scope  of  his  professed  business  and  for  a  rea- 
sonable reward.    It  grows  out  of  the  duty  which,  in  law, 

M  116  U.  S..  611. 
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a  common  carrier  owes  to  the  public  at  large,  and  is  no 
more  secured  by  the  Constitution  than  are  any  other  of 
the  ordinary  transactions  of  business.  .  .  .  The  ques- 
tion is  not,  therefore,  whether  the  plaintiffis  have  been 
deprived  of  a  right  which  the  Constitution  has  secured 
to  them,  but  whether  a  right  existing  without  the  Con- 
stitution has  been  lawfully  taken  away." 

The  commerce  clause  refutes  the  idea  that  Congress 
can  prohibit  the  transportation  of  an  innocuous  article 
by  an  interstate  carrier.  The  power  to  regulate  neces- 
sarily implies  the  existence  of  the  thing  to  be  regulated.*" 
The  word  ** regulate"  does  not  mean  to  prohibit.  The 
power  conferred  upon  city  councils  to  regulate  the  sale  of 
liquors  does  not  confer  the  power  tq,  prohibit  the  sale 
of  such  an  article.  It  was  held  in  Bronson  v.  Oberlin,*' 
that  under  a  law  authorizing  any  incorporated  village  con- 
taining a  college  to  provide  against  the  evils  resulting  from 
the  sale  of  intoxicating  liquors  therein,  the  village  exceed- 
ed its  power  when  it  passed  an  ordinance  which  "prohi- 
bited the  sale  of  intoxicating  liquors  to  all  persons  and  for 
all  purposes  except  mechanical  and  medical." 

There  is  no  power  in  Congress  to  control  the  manufac- 
ture of  goods  in  the  States  destined  for  interstate  or  for- 
eign commerce  and  consequently  Congress  is  unable  to  con- 
trol the  labor  of  persons  engaged  in  manufacturing  products 
in  the  States  which  are  intended  for  interstate  or  foreign 
business.  Such  regulations  are  left  to  the  State.  The  power 
to  make  such  regulations  resided  there  before  the  Constitu- 
tion was  adopted,  or  the  Union  was  formed,  and  it  was 
not  surrendered  by  the  States  to  the  General  Government." 

SB  State  T.  Clark,  54  Missouri,  17-34;  State  t.  McCann,  72  Tennes- 
see, 1-13. 

86  41  Ohio  State,  476. 

S7  These  subjects  were  considered  by  the  Judiciary  Oommittee  of 
the  House  of  Representatives  which  arrived  at  the  following  conclusion : 
''It  seems  to  be  the  unanimous  judgment  of  the  courts,  whose  opinion 
must  prevail,  that,  under  the  Constitution,  Congress  is  powerless  to 
prevent  a  monopoly  in  manufacture,  or  control  or  r^^late  a  manu- 
facturer of  products  for  interstate  commerce  shipment  or  the  business 
or  business  matters  of  such  manufacturer,  agriculture,  horticulture, 
stock  raising,  domestic  fisheries,  mining,  or  any  other  branch  of 
human  industry,  or  interfere  with  good  order  or  public  morals,  lives, 
health,  or  property  of  citizens  of  the  States    (except  in  exceptional 
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In  the  Employers  Liability  case  the  doctrine  was  an- 
nounced, that  Congress  has  constitutional  authority  to  reg- 

oases  where  jurisdiction  is  ceded  by  the  States  to  the  United  States 
or  an  officer  of  the  United  States  is  interfered  with  in  the  discharge 
of  some  governmental  duty,  etc.)>  or  limit  or  restrict  the  right  to 
acquire,  control,  or  dispose  of  property,  or  regulate  the  price  at  which 
property  can  be  bought  or  sold,  or  make  criminal  the  aims,  purposes, 
and  intent  of  persons  in  the  acquisition  and  control  of  property. 

"Therefore,  it  plainly  follows  that  Congress  can  not  evea  exercise  a* 

any  jurisdiction  or  authority  over  women  and  children  employed  in  9 

the  manufacture  of  products  for  interstate  commerce  shipment;  and 
certainly  it  will  not  be  claimed  by  the  foremost  advocate  of  a  central- 
ized government  that  Congress  can  exercise  jurisdiction  or  authority 
over  women  and  children  engaged  in  the  manufacture  of  products 
for  intra-state  shipment. 

''The  fact  is,  when  the  product  is  manufactured  it  is  not  known 
whether  the  same  will  be  interstate  commerce  or  intrastate  commerce. 
It  is  not  extreme  or  ridiculous  to  say  that  it  would  be  just  as  logi- 
cal and  correct  to  ai^e  that  Congress  can  r^^ulate  the  age,  color, 
sex,  manner  of  dress,  height,  and  size  of  employees  and  fix  their  hours 
of  labor,  as  to  contend  that  Congress  can  exercise  jurisdiction  over 
the  subject  of  woman  and  child  labor. 

'The  jurisdiction  and  authority  over  the  subject  of  woman  and 
child  labor  certainly  falls  under  the  police  power  of  the  States,  and 
not  under  the  commercial  power  of  Congress.  The  suggestion  con- 
tained in  the  resolution  shows  how  rapidly  we  are  drifting  in  thought 
from  our  constitutional  moorings.  Undoubtedly  it  is  the  earnest  wish 
of  all  who  desire  the  prosperity  of  the  nation  that  the  proper  line 
should  always  be  drawn  between  the  power  of  the  States  and  the 
power  of  the  Nation.  Certainly  there  is  no  warrant  in  the  Constitution 
for  the  thought  or  suggestion  that  Congress  can  exercise  jurisdiction 
and  authority  over  the  subject  of  woman  and  child  labor.  If  those 
performing  such  labor  are  abused,  and  conditions  are  such  that  the 
same  should  be  improved,  it  rests  for  the  States  to  act.  The  failure 
of  the  States  to  act  will  not  justify  unconstitutional  action  by  Con- 
gress. 

"Unquestionably  Congress  has  the  power  to  investigate  conditions, 
ascertain  facts,  and  report  upon  any  subject.  In  the  opinion  of  your 
committee  there  is  no  question  as  to  the  entire  want  of  power  on  the 
part  of  Congress  to  exercise  jurisdiction  and  authority  over  the  subject 
of  woman  and  child  labor. 

"In  fact  it  is  not  a  debatable  question.  It  would  be  a  reflection  upon 
the  intelligence  of  Congress  to  so  legislate.  It  would  be  casting  an 
unwelcome  burden  upon  the  Supreme  Court  to  so  legislate.  The 
agitation  of  such  legislation  produces  an  uneasy  feeling  among  the 
people  and  confuses  the  average  mind  as  to  the  power  of  Congress  and 
the  power  of  the  States.  The  lives,  health,  and  property  of  the  women 
and  children  engaged  in  labor  are  exclusively  within  the  power  of  the 
States,  originally  and  always  belonging  to  the  States,  not  surrendered 
by  them  to  Congress.    Such  is  the  emphatic  language  of  the  Supreme 
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ulate  the  relation  of  master  and  servant  when  the  regula- 
tion is  confined  solely  to  matters  of  interstate  commerce.** 
This  is  the  full  extent  to  which  the  doctrine  blu  been  car- 
ried and  it  certainly  establishes  an  advanced  principle.  In 
the  same  case  it  was  held  that  an  act  of 'Congress  which 
imposed  a  liability  upon  all  common  carriers  engaged  in 
interstate  commerce  in  favor  of  their  employees  but  which 
did  not  qualify  the  character  of  the  business  when  the  in- 
jury occurred,  included  business  not  within  the  power  of 
Congress  to  regulate  under  the  commerce  clause  and  was 
therefore  unconstitutional.**  Also  that  a  person  who  en- 
gages in  interstate  commerce  does  not  for  that  reason  sur- 
render all  his  business  to  the  regulating  power  of  Con- 
gress.** 

A  corpse  is  not  a  subject  of  interstate  commerce. — ^An 
act  of  the  California  legislature  prohibited  the  disinter- 
ment and  removal  of  dead  bodies,  unless  by  permission, 
etc.,  and  the  payment  of  a  fee  for  disinterment.  A  sub- 
ject of  the  Emperor  of  China  died  in  San  Francisco  and 
was  buried  in  a  public  cemetery  in  that  city.    A  relative 

Court,  li  a  question  of  good  order  and  morals,  it  is  the  same.  The 
argument  has  long  since  been  made  by  others,  and  the  committee  can 
not  add  to  it.  The  assertion  of  such  power  by  Congress  would  destroy 
every  vestige  of  State  authority,  obliterate  State  lines,  nullify  the  great 
work  of  the  framers  of  the  Constitution,  and  leave  the  State  govern- 
ments mere  matters  of  form,  devoid  of  power,  and  ought  to  more  than 
satisfy  the  fondest  dreams  of  those  favoring  centralization  of  power. 

''The  National  Government  is  too  weak  to  undertake  the  exercise  of 
the  police  power  of  the  States.  In  a  short  time  this  great  nation  would 
be  worse  than  a  ship  in  mid-ocean,  in  a  great  storm,  without  a  rudder 
or  compass.  The  division  of  power  was  wise  and  beneficial.  Time, 
study  and  experience  approve  it,  and  we  should  not  attempt  in  an 
unconstitutional  way  the  destruction  of  the  substructure  of  our  gov- 
ernment. If,  then,  these  two  great  powers  of  police  and  commerce 
are  separate  and  independent,  the  power  of  the  States  sovereign,  where 
is  the  authority  for  saying  that  Congress  can  invade  and  impair  that 
power  entire  and  independent  in  the  States?  The  right  and  power 
of  both  the  States  and  Nation  must  be  respected  and  upheld. 

"The  committee  is  of  opinion  that  Congress  has  no  jurisdiction 
or  authority  over  the  subject  of  woman  and  child  labor,  and  has  no 
authority  to  suppress  any  abuses  of  such  labor  or  ameliorate  condi- 
tions surrounding  the  employment  of  such  laborers."  Second  Session 
69  Congress,  H.  R.  No.  7304,  7. 

««  207  U.  S.,  496. 

«»  207  U.  S.,  601. 

40  207  U.  S.,  602. 
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of  the  deceased  sought  to  exhume  the  body  and  transport 
it  to  China,  but  refused  to  pay  the  fee  which  the  statute 
prescribed.  He  thereupon  removed  the  body,  but  was 
arrested  for  the  offense,  tried,  convicted,  and  fined,  and 
in  default  of  payment  of  the  fine  was  committed  to  prison. 
On  application  for  a  writ  of  habeas  corpus  it  was  claimed 
that  the  statute  was  a  violation  of  the  commerce  clause 
of  the  Constitution,  but  the  Court  held  that  a  human  body 
was  not  a  subject  of  commerce  and  that  in  the  interest 
of  good  health  the  statute  was  valid. *^ 

*^  In  re  Wong  Yung  Quy,  6  Sawyer,  445. 


CHAPTER  XXm. 

INTERSTATE     COMMEKCE     COMMISSION — STATE     COMMEBCE — 

INSPECTION  LAWS. 

Interstate  Commerce  Conunission. — ^The  construction  and 
operation  of  the  transcontinental  railroads  and  telegraph 
lines  and  the  merger  of  smaller  roads  and  lines  into 
through  lines  has  greatly  hastened  the  development  of 
interstate  commerce. 

Great  as  the  question  of  railroad  transportation  had 
grown  to  be  in  the  United  States  and  important  as  it  had 
become  to  the  railroads  and  the  shippers,  and  notwith- 
standing the  very  general  complaints  from  all  sections  of 
the  country  that  the  roads  were  discriminating  against  the 
shippers  and  protecting  favored  interests,  no  step  was 
taken  by  Congress  to  provide  a  remedy  until  1887  when 
that  body  passed  what  is  commonly  called  the  **  Interstate 
Commerce  Act,"^  and  created  an  Interstate  Commerce 
Commission.  The  passage  of  this  act  and  the  creation  of 
the  conunission  marked  the  beginning  of  a  distinct  epoch 
in  the  commercial  condition  of  the  United  States.  Prior 
to  that  time  the  regulation  of  rates  which  railroads  could 
charge  was  according  to  the  principles  of  the  common  law 
— that  they  must  be  reasonable  and  fair  and  that  the  car- 
riers should  carry  for  all  who  applied  and  in  the  order 
of  the  delivery  of  the  goods  for  carriage.'  The  act  creat- 
ing the  commission  defined  the  duties  and  powers  of  the 
commissioners,  fixed  their  compensation  and  provided  for 
appeals  from  their  decisions  to  the  Supreme  Court  of  the 
United  States.  It  also  defined  the  terms  ** railroad"  and 
"transportation,"  sought  to  regulate  rates  which  could 
be  charged  against  shippers  and  forbid  undue  preferences 
among  the  shippers  and  provided  that  they  should  have 
equal  facilities,  prevented  pooling  arrangements  and  under- 
took generally  to  regulate  the  subject  of  interstate  com- 

1  24  U.  S.  Stats,  at  Large,  379. 

2  I.  C.  C.  V.  B.  &  O.  R.  R.  Co.,.  145  U.  S.,  276. 
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merce.  From  time  to  time  thereafter  Congress  has  legis- 
lated upon  the  same  and  kindred  subjects  until  there  are 
now  many  important  laws  which  that  body  has  passed  on 
the  general  subject  of  regulating  commerce. 

Duties  of  Interstate  Commerce  Commiflsion.— In  Inter- 
state Commerce  Commission  v.  Railway  Company,'  Mr. 
Justice  Brewer,  in  delivering  the  opinion  used  this  lan- 
guage in  reference  to  the  duties  of  the  Interstate  Com- 
merce Commission:  ''Has  the  commission  no  functions  to 
perform  in  respect  to  the  matter  of  rates;  no  power  to 
make  any  inquiry  in  respect  thereto?  Unquestionably  it 
has,  and  most  important  duties  in  respect  to  this  matter. 
It  is  charged  with  th^  general  duty  of  inquiring  as  to 
the  management  of  the  business  of  railroad  companies,  and 
to  keep  itself  informed  as  to  the  manner  in  which  the  same 
is  conducted,  and  has  the  right  to  compel  complete  and 
full  information  as  to  the  manner  in  which  such  carriers 
are  transacting  their  business.  And  with  this  knowledge 
it  is  charged  with  the  duty  of  seeing  that  there  is  no 
violation  of  the  long  and  short  haul  clause;  that  there  is 
no  discrimination  between  individual  shippers,  and  that 
nothing  is  done  by  rebate  or  any  other  device  to  give 
preference  to  one  as  against  another;  that  no  undue  pref- 
erences are  given  to  one  place  or  places  or  individual  or 
class  of  individuals,  but  that  in  all  things  that  equality 
of  right,  which  is  the  great  purpose  of  the  interstate  com- 
merce act,  shall  be  secured  to  all  shippers.  It  nmst  also 
see  that  that  publicity,  which  is  required  by  section  6,  is 
observed  by  the  railroad  companies.  Holding  the  railroad 
companies  to  strict  compliance  with  all  these  statutory 
provisions  and  enforcing  obedience  to  all  these  provisions 
tends  to  both  reasonableness  and  equality  of  rate  as  con- 
templated by  the  interstate  commerce  act." 

In  United  States  v.  Missouri  Pacific  Railway,*  it  was 
held:  "The  commission  is  to  actively  and  aggressively 
inquire  into  the  management  of  the  business  of  all  com- 
mon carriers  and  to  keep  itself  informed  as  to  the  manner 
and  method  in  which  the  same  is  conducted,  and  to  obtain 
from  them  full  and  complete  information  necessary  to 
enable  the  commission  to  perform  and  carry  out  the  ob- 

8  167  U.  S.,  606. 
4  66  Fed.  Rep.9  909. 
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jects  for  which  it  was  created."*  It  was  said  by  Mr. 
Justice  Shiras,  in  Texas  &  Pacific  Railway  Company  ▼. 
Interstate  Commerce  Commission,*  that  Congress  had 
in  view  in  passing  the  interstate  commerce  act  the  whole 
field  of  commerce   (excepting  commerce  wholly  within  a 

B  In  a  speech  delivered  in  the  United  States  Senate  on  Wednesday, 
March  28,  1906,  Congressional  Record,  p.  4376,  Senator  Knox  epito- 
mized the  general  powers  of  the  Interstate  Commerce  Commission  as 
follows : 

First. — The  poioer  to  investigate  matters  complained  of  in  such  a 
manner  and  by  such  means  as  it  shall  deem  proper. 

Second. — The  powtr  to  require,  by  subpoena,  the  attendance  and 
testimony  of  witnesses  from  any  place  in  the  United  States,  and  the 
production  of  all  books,  papers,  tariffs,'  contracts,  agreements,  and 
documents  relating  to  any  matter  imder  investigation,  and  in  case  of 
disobedience  of  the  subpoena,  to  invoke  the  aid  of  the  United  States 
courts. 

Third. — The  power  to  inquire  into  the  management  of  the  business 
of  all  common  carriers  subject  to  the  provisions  of  the  interstate  com- 
merce act,  to  keep  itself  informed  as  to  the  manner  and  method  in 
which  the  same  is  being  conducted,  and  to  obtain  from  the  carriers 
full  and  complete  information  to  enable  it,  the  Commission,  to  perform 
its  duties.     (Sec.  12,  as  amended,  25  Stat.,  868.) 

Fourth. — The  power  to  prescribe  the  measure  of  publicity  to  be 
given  to  joint  rates,  fares,  and  charges,  to  make  public  proposed  ad- 
vances or  reductions  in  joint  rates,  fares,  and  charges,  and  to  deter- 
mine and  prescribe  the  form  of  schedules  as  to  rates,  etc.,  to  be  kept 
open  for  public  inspection.     (Sec.  6,  as  amended,  25  Stat.,  856-S57.) 

Fifth. — To  require  annual  reports  from  carriers,  to  fix  the  time 
and  prescribe  the  manner  in  which  such  report  shall  be  made,  and 
to  require  specific  answers  to  all  questions  upon  which  the  Conunission 
may  need  information.  (Sec.  20,  24  Stat.,  386.)  This  section  also 
authorizes  the  Commission  to  prescribe  a  uniform  system  of  keeping 
accounts,  to  be  observed  by  the  carriers. 

Sixth. — ^To  conduct  its  proceedings  in  such  manner  as  will  best 
conduce  to  the  proper  dispatch  of  business,  and  to  make  or  amend  such 
general  rules  or  orders  as  may  be  requisite  in  proceedings  before  the 
Commission.     (Sec.  17,  as  amended,  25  Stat.,  861.) 

Seventh. — To  direct  common  carriers  to  cease  and  desist  from  vio- 
lations of  the  interstate  commerce  law,  and  to  make  reparation  for 
the  injury  found  to  have  been  done.     (Sec.  15,  24  Stat.,  384.) 

Eighth. — To  apply  to  the  circuit  court,  in  a  summary  way,  for  an 
enforcement  of  its  orders  (Sec.  16,  as  amended,  25  Stat,  859)  and  the 
Commission  is  directed  to  execute  and  enforce  the  provisions  of  the 
act  (Sec.  12,  as  amended,  25  Stat.,  858),  not,  however,  by  attempting 
to  enforce  its  own  decrees  and  orders,  but  by  calling  upon  the  district 
attorneys  for  their  enforcement.     (Cited  preceding  page,  note  4.) 

•  162  U.  S.,  212. 
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State),  as  well  that  between  the  States  and  territories 
as  that  going  to  or  coming  from  foreign  countries.  Again, 
concerning  the  purposes  and  functions  of  the  act  it  was 
said  in  the  same  case  (p.  233):  ''The  conclusions  that  we 
draw  from  the  history  and  language  of  the  act,  and  from 
the  decisions  of  our  own  and  the  English  courts,  are 
mainly  these:  That  the  purpose  of  the  act  is  to  promote 
and  facilitate  commerce  by  the  adoption  of  regulations  to 
make  charges  for  transportation  just  and  reasonable,  and 
to  forbid  undue  and  unreasonable  preferences  or  discrimi- 
nations: That,  in  passing  upon  questions  arising  under 
the  act,  the  tribunal  appointed  to  enforce  its  provisions 
whether  the  Commission  or  the  courts,  is  empowered  to 
fully  consider  all  the  circumstances  and  conditions  that 
reasonably  apply  to  the  situation,  and  that,  in  the  exer- 
cise of  its  jurisdiction,  the  tribunal  may  and  should 
consider  the  legitimate  interests  as  well  of  the  carrying 
companies  as  of  the  traders  and  shippers,  and  in  con- 
sidering whether  any  particular  locality  is  subjected  to 
an  undue  preference  or  disadvantage  the  welfare  of  the 
communities  occupying  the  localities  where  the  goods  are 
delivered  is  to  be  considered  as  well  as  that  of  the  com- 
munities which  are  in  the  locality  of  the  place  of  ship- 
ment: That  among  the  circumstances  and  conditions  to 
be  considered,  as  well  in  the  case  of  trai&c  originating 
in  foreign  ports  as  in  the  case  of  traffic  originating 
within  the  limits^  of  the  United  States,  comipetition  that 
affects  rates  should  be  considered,  and  in  deciding  whether 
rates  and  charges  made  at  a  low  rate  to  secure  foreign 
freights  which  would  otherwise  go  by  other  competitive 
routes  are  or  are  not  undue  and  unjust,  the  fair  inter- 
ests of  the  carrier  companies  and  the  welfare  of  the 
community  which  is  to  receive  and  consume  the  com- 
modities are  to  be  considered:  That  if  the  Commission, 
instead  of  confining  its  action  to  redressing,  on  complaint 
made  by  some  particular  person,  firm,  corporation  or 
locality,  some  specific  disregard  by  common  carriers  of 
provisions  of  the  act,  proposes  to  promulgate  general  or- 
ders, which  thereby  become  rules  of  action  to  the  carry- 
ing companies,  the  spirit  and  letter  of  the  act  require 
that  such  orders  should  have  in  view  the  purpose  of  pro- 
moting and  facilitating  commerce,  and  the  welfare  of  all 
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to  be  affected,  as  well  the  carriers  as  the  traders  and 
consumers  of  the  country." 

State  Commerce. — ^The  power  which  the  Constitution 
bestows  upon  Congress  over  commerce  does  not  exhaust 
the  subject  of  the  control  of  commerce — for  there  is  a 
commerce  which  lies  beyond  the  power  of  Congress  to 
control.  The  States  have  a  commerce  of  their  own  and 
they  are  as  supreme  in  its  control  as  Congress  is  supreme 
in  the  control  of  interstate  commerce.  Congress  has 
nothing  to  do  with  what  is  known  as  the  purely  internal 
commerce  of  the  State — such  as  is  carried  on  between 
different  parts  of  the  same  State,  providing  its  opera- 
tions are  confined  to  the  jurisdiction  and  territory  of  that 
State  and  do  not  affect  other  nations,  or  States,  or  the 
Indian  Tribes.  ''This,"  says  Chief  Justice  Waite,  in 
Lord  V.  Steamship  Company,^  *'has  never  been  disputed 
since  the  case  of  Gibbons  v.  Ogden." 

As  Congress  has  no  power  over  that  commerce  which  is 
wholly  within  a  State,  it  can  have  no  power  over  com- 
binations or  agreements  so  far  as  they  relate  to  a  re- 
straint of  such  trade  or  commerce.  That  is  to  say,  as 
Congress  can  not  regulate  commerce  wholly  within  a 
State,  it  can  not  regulate  agreements  or  combinations 
relating  to  trade  or  commerce  wholly  within  a  State, 
for  it  does  not  acquire  any  jurisdiction  over  such  com- 
binations or  agreements." 

When  State  Commerce  ceases  and  Interstate  begins. — 
In  Coe  V.  Errol,*  this  doctrine  was  fully  considered  under 
the  following  circumstances:  Logs  had  been  cut  in  the 
State  of  Maine,  and  other  logs  had  been  cut  in  the  State 
of  New  Hampshire,  and  together  they  were  floated  down 
a  river  or  stream  in  the  latter  State  to  Errol  in  the 
State  of  New  Hampshire;  from  there  they  were  floated 
down  a  river  to  the  State  of  Maine.  While  they  were  in 
Errol  a  tax  for  State  and  local  purposes  was  assessed 
against  them.  In  delivering  the  opinion  Mr.  Justice 
Bradley  said  (p.  525):  ''Goods  are  already  in  the  course 
of  commercial  transportation  and  are  clearly  under  the 
protection   of  the   Constitution  when  actually  started  in 
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the  course  of  transportation  to  another  State,  or  de- 
livered to  a  carrier  for  such  transportation.  There  must 
be  a  point  of  time  when  they  cease  to  be  governed  ex- 
clusively by  the  domestic  law  and  begin  to  be  governed 
and  protected  by  the  national  law  of  commercial  regular 
tion,  and  that  moment  seems  to  us  to  be  a  legitimate  one 
for  this  purpose,  in  which  they  commence  a  final  move- 
ment for  transportation  from  the  State  of  their  origin 
to  that  of  their  destination.  When  the  products  of  the 
farm  or  the  forest  are  collected  and  brought  in  from  the 
surrounding,  country,  to  a  town  or  station  serving  as 
an  entrepot  for  that  particular  region,  whether  on  a 
river  or  a  line  of  railroad,  such  products  are  not  yet  ex- 
ports, nor  are  they  in  process  of  exportation,  nor  is  ex- 
portation begun  until  they  are  committed  to  the  common 
carrier  for  transportation  out  of  the  State  to  the  State 
of  their  destination,  or  have  started  on  their  ultimate  pas- 
sage to  that  State.  Until  then  it  is  reasonable  to  regard 
them  as  not  only  within  the  State  of  their  origin,  but  as 
a  part  of  the  general  mass  of  property  of  that  State, 
subject  to  its  jurisdiction,  and  liable  to  taxation  there, 
if  not  taxed  by  reason  of  their  being  intended  for  expor- 
tation, but  taxed  without  any  discrimination,  in  the  usual 
way  and  manner  in  which  such  property  is  taxed  in  the 
State.  .  .  .  The  point  of  time  (p.  526),  when  State 
jurisdiction  over  the  commodities  of  commerce  begins  and 
ends  is  not  an  easy  matter  to  designate  or  define,  and  yet 
it  is  highly  important,  both  to  the  shipper  and  State, 
that  it  should  be  clearly  defined.  ...  No  definite 
rule  (p.  527),  has  been  adopted  with  regard  to  the  point 
of  time  at  which  the  taxing  power  of  the  State  ceases  as 
to  goods  exported  to  a  foreign  country,  or  to  another 
State.  What  we  have  said  will  indicate  the  view  which 
seems  to  be  the  sound  one  on  that  subject,  viz. :  that  goods  do 
not  cease  to  be  part  of  the  general  mass  of  property  in  the 
State,  subject,  as  such,  to  its  jurisdiction,  and  to  taxation 
in  the  usual  way,  until  they  have  been  shipped,  or  entered 
with  a  common  carrier  for  transportation  to  another  State, 
or  have  been  started  upon  9uch  transportation  in  a  contin- 
uous route  or  journey.  We  think  that  this  must  be  the  true 
rule  on  the  subject.  It  seems  to  us  untenable  to  hold  that 
a  crop  or  a  herd  is  exempt  from  taxation  merely  because 


542  CONSTITUTION    OF    THE    UNITED    STATES. 

it  is  by  its  owner  intended  for  exportation.  .  .  .  The 
carrying  of  commodities  (p.  528),  in  carts  or  other  ve- 
hicles, or  even  floating  them  to  the  depot,  where  the 
journey  is  to  commence,  is  no  part  of  that  journey.'' 

Extent  of  State  Legislation. — ^To  determine  how  far 
a  State  may  go  in  legislating  in  the  interest  of  its 
citizens,  or  in  protecting  the  business  interests  of  its 
institutions,  without  coming  in  conflict  with  the  fed- 
eral Constitution,  has  often  been  held  by  the  Courts 
to  be  a  question  of  great  difficulty  and  it  is  well  es- 
tablished as  a  principle  in  the  constitutional  and  politi- 
cal development  of  our  republic,  that  owing  to  our  dual 
system  of  government  many  questions  of  great  delicacy 
have  arisen  involving  the  rights  of  the  States  and  their 
citizens  as  against  the  right  of  the  government  and  its 
business  agencies  and  it  frequently  happens  that  in  cases 
which  involve  such  a  principle  the  decision  must  depend 
largely  upon  the  peculiarities  of  each  case  in  the  absence 
of  a  general  and  fixed  rule  on  the  subject.  This  difficulty 
has  generally  been  increased  in  those  cases  where  a 
State  has  legislated  upon  a  subject  which  has  not  been 
the  subject  of  Congressional  legislation,  and  which  in- 
volves questions  lying  very  close  to  the  line  of  Interstate 
and  State  commerce. 

This  question  received  a  timely  consideration  by 
the  Supreme  Court  of  the  United  States  in  the  case 
of  Halter  v.  Nebraska."  The  familiar  principle  was* 
there  reaffirmed  (p.  40),  that  it  is  a  "principle  of  con- 
stitutional construction  long  established  and  adhered  to 
which  will  preclude  the  judicial  tribunal  from  holding  an 
act  of  the  legislature  void  whether  federal  or  State,  un- 
less it  be  manifestly  apparent  that  it  is  void.  And  it  was 
further  laid  down  that,  except  as  it  is  restrained  by  its 
own  fundamental  law,  or  by  the  Supreme  Law  of  the 
Land — ^which  means  the  Federal  Constitution  and  the  laws 
passed  in  pursuance  thereof — a  State  possesses  all  legis- 
lative power  consistent  with  a  republican  form  of  gov- 
ernment, and  therefore,  it  necessarily  follows  that  each 
State  in  the  Federal  Union,  when  it  is  not  restrained 
from  doing  so  may  legislate  not  only  for  what  will  con- 
duce to  the  health,  morals  and  safety  of  its  people,  but 
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also  for  their  common  good,  as  involved  in  the  well  being, 
peace,  happiness  and  prosperity  of  its  people." 

Proceeding  upon  these  fundamental  principles,  the  Su- 
preme Court  held  that  an  act  of  a  State  legislature  which 
prohibited  the  American  flag  from  being. used  for  pur- 
poses of  business  advertisement  did  not  encroach  upon 
any  right  which  is  protected  by  the  Constitution  of  the 
United  States.  And  it  was  further  held  that  in  the  ab- 
sence of  Congressional  legislation  upon  the  subject,  it 
did  not  follow  that  the  State  was  without  power  to  legis- 
late upon  such  a  subject.  It  would  be  going,  said  the 
Court,  very  far  to  hold  that  such  a  statute  had  no  rea- 
sonable connection  with  the  common  good  and  was^  not 
promotive  of  the  peace,  order  and  well  being  of  the 
people,  or  that  it  violates  rights  which  the  Federal  Con- 
stitution secures.  It  was  accordingly  held  that,  a  State 
statute  which  made  it  a  misdemeanor  for  anyone  to  sell, 
or  have  in  possession  for  sale,  any  article  of  merchandise, 
upon  which  shall  have  been  printed  or  placed  for  pur- 
poses of  advertisement,  a  representation  of  the  flag  of  the 
United  States,  but  which  expressly  excepted  from  its 
operation,  any  newspaper,  periodical,  book,  etc.,  on  which 
should  be  printed,  painted,  or  placed  a  representation  of 
the  flag  "disconnected  from  cmy  advertisement,"  was  not  a 
violation  of  the  Federal  Constitution. 

State  Limitations  on  Foreign  Corporations. — ^While 
a  State  generally  can  admit  a  foreign  corporation  to  car- 
ry on  business  within  its  boundaries  or  can  refuse  to  admit 
such  corporation,  it  has  no  power  to  exclude  a  corpora- 
tion from  doing  an  interstate  business  within  its  limits. 
The  following  cases  may  serve  to  illustrate  the  power 
which  a  State  has  to  place  limitations  upon  the  activities 
of  foreign  corporations  carrying  on  business  within  its 
borders. 

An  act  of  a  State  legislature  which  prohibits  a  foreign 
corporation  from  making  contracts  in  that  State  which 
involve  interstate  commerce,  is  violative  of  the  com- 
merce clause  of  the  Constitution.  So  a  foreign  corpora- 
tion can  not  be  prohibited  by  a  State  from  doing  a  single 
act  of  business  within  its  limits  without  complying  with 
the  State 's  requirements ;  nor  can  a  State  statute  impose 
upon  an  interstate  corporation  such  limitations  as  would 
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prevent  it  from  doing  business  in  the  State,  for  that 
would  certainly  interfere  with  the  freedom  of  interstate 
commerce.*^ 

But  while  a  foreign  corporation  doing  an  interstate 
business  can  not  be  excluded  by  a  State  from  transacting 
business  within  its  limits,  the  State  has  the  power  to 
prescribe  such  rules  for  such  corporations  as  to  it  seem 
reasonable  and  the  corporation  must  comply  with  the 
same. 

In  New  York,  New  Haven  &  Hartford  Railroad  v.  New 
York,"  it  was  held  that  it  was  clearly  competent  for  a 
State,  in  the  absence  of  any  national  legislation  on  the 
subject,  to  pass  an  act  forbidding  the  heating  of  cars 
by  ordinary  coal  stoves,  even  if  such  cars  were  en- 
gaged in  interstate  commerce.  So  it  was  held  in  L.  &  N. 
O.  &  T.  P.  Ry.  Co.  V.  Mississippi,"  that  an  act  of  the  Mis- 
sissippi legislature  providing  that  all  railroads  in  that 
State  should  provide  separate  but  equal  accommodations 
for  white  and  colored  people,  having  been  held  to  apply 
only  to  intrastate  commerce,  by  the  Supreme  Court  of 
the  State,  did  not  violate  the  commerce  clause  of  the 
Constitution.  A  State  statute  which  made  it  unlawful 
to  run  freight  trains  on  the  Sabbath  was  held  valid  in 
Hennington  v.  Ga.**  by  the  Supreme  Court  of  the  United 
States,  though  it  applied  to  trains  engaged  in  interstate 
commerce.  And  a  statute  of  a  State  which  required 
telegraph  companies  whose  lines  were  wholly  or  partly 
in  the  State  to  deliver  messages  applies  to  such  com- 
panies when  doing  an  interstate  business.  W.  U.  T.  Co. 
V.  James." 

A  State  statute  which  provides  that  any  person  af- 
flicted with  color  blindness  and  loss  of  visual  power  to  the 
extent  therein  defined  is  disqualified  from  serving  on 
railroad  lines  within  the  State  in  the  capacity  of  loco- 
motive engineer,  fireman,  train  conductor,  brakeman,  etc., 
without  having  obtained  a  certificate  of  fitness  for  his 
position   in   accordance   with   the    provisions   of   the   act, 
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was  held  to  be  within  the  power  of  the  State  to  enact, 
although  it  required  a  fee  from  the  company  for  service 
of  examination.  N.  C.  &  St.  L.  Ey.  v.  Alabama.^'  In 
Chicago,  Milwaukee,  etc.,  E.  E.  v.  Solan,^^  this  doc- 
trine was  carried  still  further.  A  State  statute  provided, 
**No  contract,  receipt,  rule  or  regulation  shall  exempt 
,any  corporation  engaged  in  transporting  persons  or  prop- 
erty by  railway  from  liability  of  a  common  carrier,  or 
carrier  of  passengers,  which  would  exist  had  no  contract, 
receipt,  rule,  or  regulation  been  made  or  entered  into.'' 
Suit  was  brought  against  the  railroad  company,  which 
denied  its  negligence  and  alleged  that  by  a  clause  in  the 
contract  under  which  the  plaintiff  and  the  cattle  had 
been  carried  it  was  stipulated  among  other  things,  that 
the  company  was  in  no  event  liable  to  the  owner  or 
person  in  charge  of  said  stock  for  any  injury  to  his  per- 
son in  any  amount  exceeding  the  sum  of  $500,  and  it  was 
further  alleged  in  the  answer  that  said  contract  related 
exclusively  to  interstate  transportation  and  constituted 
an  interstate  commerce  transaction,  and  that  the  plaintiff 
and  the  owner  and  shipper  of  said  stock,  having  accepted 
the  benefits  of  said  contract,  are  now  estopped  from 
questioning  its  validity  or  disavowing  the  same,  and  it 
was  alleged  that  the  provision  of  the  code  above  referred 
to  was  void  and  unconstitutional  as  being  an  attempt  to 
regulate  contracts  relating  to  interstate  commerce.  But 
the  court  held,  that  the  provision  of  the  contract  relating 
to  interstate  transportation  made  no  difference  and  that 
the  provisions  of  the  statute  above  cited  did  not  **  con- 
flict with  the  provision  of  the  Federal  Constitution  as  to 
the  regulation  of  interstate  commerce." 

The  Constitution  of  Colorado  provided  that,  *'No  foreign 
corporation  shall  do  any  business  in  this  State  without  hav- 
ing one  or  more  known  places  of  business  and  an  authorized 
agent  or  agents  in  the  same  upon  whom  process  may  be 
served."  In  pursuance  of  this  Constitutional  provision  the 
legislature  of  the  State  passed  a  law  that  foreign  corpora- 
tions, before  being  authorized  to  do  business  in  that  State 
should  file  a  certificate  with  the  Secretary  of  State  and 
the  recorder  of  the  county  in  which  the  principal  busi- 
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nesB  was  carried  on,  and  should  designate  the  principal 
place  of  business  and  the  agent  on  whom  process  might 
be  served.  While  these  Constitutional  provisions  were  in 
force  a  corporation  from  the  State  of  Ohio,  through  its 
agent,  entered  into  a  contract  in  Colorado,  by  which  it 
agreed  that  it  would  sell  and  deliver  to  the  defendants 
who  were  citizens  of  said  State  certain  machinery.  Pay- 
ment not  having  been  made  suit  was  brought  for  dam- 
ages. 

The  Supreme  Court  of  the  State  held  that  the  plain- 
tiff could  not  recover  because  it  was  a  foreign  cor- 
poration and  had  not  complied  with  the  law  of  the 
State  in  respect  to  filing  a  certificate  with  the  Secretary  ' 
of  State  and  the  recorder  of  the  county.  The  case  hav- 
ing been  taken  to  the  Supreme  Court  of  the  United  States, 
that  court  held  (p.  735),  that  the  facts  did  not  constitute 
the  carrying  on  of  business  in  Colorado  and  the  contract 
was  not  forbidden  by  the  Constitution  and  laws  of  that 
State.^^  In  delivering  a  concurring  opinion  upon  the  sub- 
ject, Mr.  Justice  Matthews  stated  the  law  as  follows 
(pp.  736,  737) :  "Whatever  power  may  be  conceded  to  a 
State,  to  prescribe  conditions  on  which  foreign  corpora- 
tions may  transact  business  within  its  limits,  it  can  not 
be  admitted  to  extend  so  far  as  to  prohibit  or  regulate 
commerce  among  the  States;  for  that  would  be  to  in- 
vade the  jurisdiction  which,  by  the  terms  of  the  Constitu- 
tion of  the  United  States,  is  conferred  exclusively  upon 
Congress.  In  the  present  case,  the  construction  claimed 
for  the  Constitution  of  Colorado,  and  the  statute  of  that 
State  passed  in  execution  of  it,  can  not  be  extended  to 
prevent  the  plaintiff  in  error,  a  corporation  of  another 
State,  from  transacting  any  business  in  Colorado,  which, 
of  itself,  is  commerce.  The  transaction  in  question  was 
clearly  of  that  character.  It  was  the  making  of  a  con- 
tract in  Colorado  to  manufacture  certain  machinery  in 
Ohio,  to  be  there  delivered  for  transportation  to  the 
purchasers  in  Colorado.  That  was  commerce;  and  to 
prohibit  it  except  upon  conditions,  is  to  regulate  com- 
merce between  Colorado  and  Ohio,  which  is  within  the 
exclusive  province  of  Congress.  It  is  quite  competent, 
no  doubt,  for  Colorado  to  prohibit  a  foreign  corporation 
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from  acquiring  a  domicile  in  that  State,  and  to  prohibit 
it  from  carrying  on  within  that  State  its  business  of 
manufacturing  machinery.  But  it  can  not  prohibit  it 
from  selling  in  Colorado,  by  contracts  made  there,  its 
machinery  manufactured  elsewhere,  for  that  would  be  to 
regulate  commerce  among  the  States."** 

A  State  can  not  discrimixiate  against  foreign  products. 
— Said  Mr.  Justice  Bradley,  in  Bobbins  v.  Shelby  Taxing 
District  (p.  493) :  *'A  State  law  can  only  legitimately 
aflfect  commerce  between  the  States,  in  the  exercise  of 
its  police  power,  and  its  jurisdiction  over  persons  and 
property  within  its  limits,  when  it  provides  for  the  se- 
curity of  the  lives,  limbs,  health  and  comfort  of  persons 
and  the  protection  of  property;  or  when  it  does  those 
things  which  may  otherwise  incidentally  affect  commerce, 
such  as  the  establishment  and  regulation  of  highways, 
canals,  railroads,  wharves,  ferries,  and  other  commercial 
facilities,  the  passage  of  inspection  laws  to  secure  the 
due  quality  and  measure  of  products  and  commodities; 
the  passage  of  laws  to  regulate  or  restrict  the  sale  of 
articles  deemed  injurious  to  the  healtU  or  morals  of  the 
community;  the  imposition  of  taxes  upon  persons  resid- 
ing within  the  State  or  belonging  to  its  population,  and 
upon  avocations  and  employments  pursued  therein,  not 
directly  connected  with  foreign  or  interstate  commerce  or 
with  some  other  employment  or  business  exercised  under 
authority  of  the  Constitution  and  laws  of  the  United 
States;  and  the  imposition  of  taxes  upon  all  property 
within  the  State,  mingled  with  and  forming  part  of  the 
great  mass  of  property  therein.  These  things  the  States 
may  do,  but  in  doing  them  they  can  not  impose  taxes 
upon  persons  passing  through  the  State,  or  coming  into 
it  merely  for  a  temporary  purpose,  especially,  if  they 
are  connected  with  interstate  or  foreign  commerce;  nor 
can  a  State  impose  such  taxes  upon  property  imported 
into  the  State  from  abroad,  or  from  another  State,  which 
has  not  yet  become  part  of  the  common  mass  of  property 
in  that  State.  Neither  can  a  State  make  any  discrimina- 
tion by  regulations  adverse  to  the  persons  or  property  of 
other  States  or  affecting  interstate  commerce.  It  was  ac- 
cordingly held  that  a  State  statute  which  provided  that 

!•  113  U.  S.,  736-87. 
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all  dminmers  and  persons  who  had  not  paid  the  required 
license  for  doing  business  in  a  certain  district,  who  of- 
fered goods,  wares,  or  merchandise  for  sale,  by  sample 
should  be  required  to  pay  the  sum  of  $10.00  per  week^ 
or  $25.00  per  month  for  such  privilege,  applied  to  per- 
sons soliciting. the  sale  of  goods  on  behalf  of  individuals 
or  firms  doing  business  in  another  State,  and  consequent- 
ly, violated  the  commerce  clause  of  the  Federal  Consti- 
tution. "*• 

A  statute  of  Virginia  provided  that  it  should  not  be 
lawful  to  offer  for  sale,  within  the  limits  of  that  State, 
any  fresh  meats  (beef,  veal,  or  mutton),  which  had  been 
slaughtered  one  hundred  miles  or  over  from  the  place 
at  which  it  was  offered  for  sale,  until,  and  except  it  had 
been  inspected  and  approved,  etc.  It  was  held  that  the 
statute  was  a  plain  violation  of  the  commerce  clause  of 
the  Constitution  and  the  fact  that  it  applied  to  all  the 
States,  including  the  State  of  Virginia,  did  not  render  it 
less  objectionable.*^ 

The  question  of  State  and  interstate  commerce  and  the 
relations  which  each  sustains  to  the  other  were  discussed 
in  Northern  Securities  Company  v.  United  States,**  and  the 
doctrine  laid  down  by  Mr.  Justice  Harlan  thus,  "So 
far  as  the  Constitution  of  the  United  States  is  concerned, 
a  State  may,  indeed,  create  a  corporation,  define  its 
powers,  prescribe  the  amount  of  its  stock  and  the  mode 
in  which  it  may  be  transferred.  It  may  even  authorize 
one  of  its  corporations  to  engage  in  commerce  of  every 
kind;  domestic,  interstate,  and  international.-  The  regu- 
lation and  control  of  purely  domestic  commerce  of  a 
State  is,  of  course,  with  a  State,  and  Congress  has  no 
direct  power  over  it  so  long  as  what  is  done  by  the 
State  does  not  interfere  with  the  operations  of  the  (Gen- 
eral Government,  or  any  legal  enactment  of  Congress. 
A  State,  if  it  chooses  so  to  do,  may  even  submit  to  the 
existence  of  combinations  within  its  limits  that  restrain 
its  internal  trade.  But  neither  a  State  corporation  nor 
its  stockholders  can,  by  reason  of  the  non-action  of  the 
State,  or  by  means  of  any  combination  among  such  stock- 
so  120  U.  8.,  489. 

21  Brimmer  ▼.  Rebman,  138  U.  S.,  78-83. 
22193  U.  S.,  349. 
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holders,  interfere  with  the  complete  enforcement  of  any 
rule  lawfully  devised  by  Congress  for  the  conduct  of 
commerce  among  the  States  or  with  foreign  nations;  for, 
as  we  have  seen,  interstate  and  international  commerce  is 
by  the  Constitution  under  the  control  of  Congress,  and 
it  belongs  to  the  legislative  department  of  the  Govern- 
ment to  prescribe  rules  for  the  conduct  of  that  commerce. 
If  it  were  otherwise,  the  declaration  in  the  Constitution 
of  its  supremacy,  and  of  the  supremacy  as  well  of  the 
laws  made  in  pursuance  of  its  provisions,  was  a  waste 
of  words.  Whilst  every  instrumentality  of  domestic  com- 
merce is  subject  to  State  control,  every  instrumentality 
of  interstate  commerce  may  be  reached  and  controlled 
by  national  authority^  so  far  as  to  compel  it  to  respect 
the  rules  for  such  commerce  lawfully  established  by  Corir 
gress,  No  corporate  person  can  excuse  a  departure  from 
or  violation  of  that  rule  under  the  plea  that  that  which 
it  has  done  or  omitted  to  do  is  permitted  or  not  forbid- 
den by  the  State  under  whose  authority  it  came  into 
existence.  We  repeat  that  no  State  can  endow  any  of 
its  corporations,  or  any  combination  of  its  citizens,  with 
authority  to  restrain  interstate  or  international  commerce, 
or  to  disobey  the  national  will  as  manifested  in  legal 
enactments  of  Congress.  So  long  as  Congress  keeps  with- 
in the  limits  of  its  authority  as  defined  by  the  Constitu- 
tion, infringing  no  rights  recognized  or  secured  by  that 
instrument,  its  regulations  of  interstate  and  international 
commerce,  whether  founded  in  wisdom  or  not,  must  be 
submitted  to  by  all.'' 

A  statute  of  Kentucky  provided,  **A11  shipments  of 
liquors  to  be  paid  for  on  delivery,  commonly  called  *C. 
O.  D.  shipments,'  into  any  county,  etc.,  should  be  un- 
lawful and  should  be  deemed  sales  at  the  place  where 
the  goods  are  delivered,  or  the  money  paid,  and  the  car- 
rier, or  his  agent  who  delivered  the  goods  should  be  held 
liable  jointly  with  the  vendor."  A  cask  of  whiskey 
was  expressed  from  Cincinnati,  Ohio,  to  a  point  in  Ken- 
tucky. The  consignee  testified  he  had  not  ordered  the 
whiskey,  but  on  learning  it  was  at  the  express  oflSce 
requested  the  agent  of  the  company  to  keep  it  until  the 
following  Saturday  when  he  would  come  and  get  it,  which 
he  did.     The  Court  of  Appeals  of  Kentucky,  held  as  the 
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agent  of  the  company  kept  the  package  a  few  days,  the 
company  ceased  to  hold  it  as  a  carrier,  but  was  merely 
bailee,  and  that  the  State  statute  as  applied  to  the  trans- 
action was  not  a  regulation  of  commerce.  This  ruling 
was  reversed  by  the  Supreme  Court  of  the  United  States 
and  it  was  held  by  that  Court  that  the  shipment  and 
holding  of  the  whiskey  was  interstate  commerce  and  be- 
yond the  power  of  the  State  to  regulate.**  So  where  a 
statute  of  a  State  provided  for  the  imposition  of  an 
annual  license  fee  charged  upon  the  business  of  selling 
or  offering  for  sale,  intoxicating  liquors  within  that  State, 
by  any  traveling  salesman  who  solicits  orders  by  the  jug 
or  bottle  in  lots  of  less  than  five  gallons,  and  punishing 
the  offender  by  a  fine  or  imprisonment,  or  both,  it  was 
held  in  Delameter  v.  South  Dakota,"  that  the  general 
power  of  a  State  to  regulate  the  business  of  dealing  in 
or  soliciting  proposals  for  the  purchase  of  intoxicating 
liquors  within  its  borders  was  beyond  question  and  that 
the  particular  statute  complained  of  was  not  in  conflict 
with  the  commerce  clause  of  the  Federal  Constitution. 

When  the  franchises  of  a  State  corporation  relate  to  mat- 
ters of  interstate  commerce  they  must  be  exercised  in  subor- 
dination to  the  power  of  Congress  to  regulate  commerce 
and  the  United  States  may  assert  its  sovereign  right  to  as- 
certain if  such  franchises  have  been  exercised  in  a  legal  way, 
and  with  a  due  regard  to  the  Federal  laws.  The  general  gov- 
ernment has  the  same  right  to  ascertain  whether  its  laws  are 
respected  in  a  State,  that  such  State  has  as  to  its  laws, 
whether  it  refers  to  a  corporation  or  a  person.** 

A  delegation  of  power  to  the  Secretary  of  Agriculture 
to  make  regulations  concerning  interstate  commerce  does 
not  justify  that  officer  in  making  regulations  as  to 
State  commerce,  which  Congress  has  no  authority  to  con- 
trol.»« 

State  Commerce  relating  to  BailroadB. — State  com- 
merce relating  to  railroads  deals  with  State  transporta- 
tion, the  regulation  of  State  roads,  the  speed  and  stop- 
page of  trains  within  the  States,   and  kindred  subjects. 

2s  Adams  Express  Co.  ▼.  Kentucky,  206  U.  8.,  129. 

"205  U.  S.,  97-104. 

2»  Hale  V.  Henkel,  201  U.  S.,  76. 

2«  111.  C.  R.  R.  V.  McKendree,  203  U.  S.,  627. 
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When  transportation  of  goods  is  on  the  bill  of  lading 
and  is  part  in  one  State  and  part  in  another,  a  State 
can  not  regulate  that  portion  which  falls  within  its 
borders.  This  is  on  the  principle  that  the  regulation 
can  not  be  split  up  and  be  under  separate  jurisdictions.*'' 
But  a  State  may  regulate  the  charges  of  railroad  companies 
for  transporting  persons  and  freight  within  its  boundaries, 
unless  restrained  by  the  charter  of  the  company,  or  unless 
the  regulation  amounts  to  regulating  commerce  between 
the  States." 

Taxing  railroad  receipts. — ^In  taxing  the  receipts  de- 
rived from  railroad  transportation  the  rule  is  the  same 
as  it  is  with  telegraph  receipts.  In  Lehigh  Valley  R.  R. 
V.  Pennsylvania,**  Chief  Justice  Puller  stated  the  rule 
to  be:  ** Taxation  is  undoubtedly  one  of  the  forms  of 
regulation,  but  the  power  of  each  State  to  tax  its  own 
internal  commerce,  and  the  franchises,  property,  or  busi- 
ness of  its  own  corporations  engaged  in  such  commerce 
has  always  been  recognized,  and  the  particular  mode  of 
taxation  in  this  instance  is  conceded  to  be  in  itself  not 
open  to  objection.  "While  interstate  commerce  can  not 
be  regulated  by  a  State  by  the  laying  of  taxes  thereon, 
in  any  form,  yet,  whenever  the  subjects  of  taxation  can 
be  separated  so  that  which  arises  from  interstate  com- 
merce can  be  distinguished  from  that  which  arises  from 
commerce  wholly  within  the  State,  the  distinction  will  be 
acted  upon  by  the  courts,  and  the  State  permitted  to 
collect  that  arising  upon  commerce  solely  within  its  own 
territory.'' 

Long  and  short  hauls. — ^A  State  statute  which  creates 
a  railroad  commission  is  valid  and  the  commission  may 
establish  joint  rates  for  through  lines  of  railroad.*^  And  a 
State  statute  which  declared  that  it  should  be  unlawful  for 
any  person  or  corporation  owning  or  operating  a  rail- 
road in  the  State  to  charge  or  receive  any  greater  com- 
pensation in  the  aggregate  for  the  transportation  of  pas- 
sengers, or  of  property  of  like  kind,  under  substantially 
similar  circumstances  and  conditions,  for  a  shorter  than 

2T  Hanley  v.  K.  C.  S.  Ry.  Co.,  187  U.  S.,  620. 

28KaiIroad  Coimnission  Cases,  116  U.  S.,  325. 

*»  146  U.  S.,  200,  201. 

»o  Minneapolis  etc.  R.  Oo.  v.  Minnesota,  186  U.  S.  267. 
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for  a  longer  distance,  over  the  same  line,  in  the  same 
direction,  the  shorter  being  included  in  the  longer  dis- 
tance was  declared  valid  in  Louisville  &  Nash.  R'd  Co.  v. 
Kentucky."^  Mr.  Justice.  Shiras  delivering  the  opinion 
said  (pp.  518-19):  ''The  provision  in  question  does  not 
in  terms  embrace  the  case  of  interstate  traffic.  It  is  re- 
stricted in  its  regulation  to  those  who  own  or  operate  a 
railroad  within  the  State,  and  the  long  and  short  dis- 
tances mentioned  are  evidently  distances  upon  the  rail- 
road line  within  the  State.  The  particular  case  before 
us  ia  one  involving  only  the  transportation  of  coal  from 
one  point  in  the  State  of  Kentucky  to  another  by  a  cor- 
poration of  that  State.  It  may  be  that  the  enforcement 
of  the  State  regulation  forbidding  discrimination  in  rates 
in  the  case  of  articles  of  a  like  kind  carried  for  different 
distances  over  the  same  line  may  somewhat  affect  com- 
merce generally;  but  we  have  frequently  held  that  such 
a  result  is  too  remote  and  indirect  to  be  regarded  as  an 
interference  with  interstate  commerce;  that  the  interfer- 
ence with  the  commercial  power  of  the  general  govern- 
ment to  be  unlawful  must  be  direct,  and  not  the  merely 
incidental  effect  of  enforcing  the  police  powers  of  a 
State." 

The  same  statute  when  applied  to  hauls  partly  with- 
in, and  partly  without  a  State,  that  is,  to  interstate 
commerce,  was  held  invalid."  So  a  statute  of  a  State 
requiring  railroad  companies  to  fix  their  rates  annually 
for  transportation  of  passengers  and  freight  and  print  a 
copy  thereof  and  post  them  in  their  stations  and  other 
public  places  was  sustained  as  a  reasonable  regulation  and 
not  an  attempt  to  regulate  commerce."  And  a  railroad 
company  organized  under  an  act  of  Congress  is  subject 
to  the  laws  of  a  State  as  to  business  done  therein.** 

Regulating  railroad  trains  by  State  laws. — ^This  subject 
is  one  of  much  practical  importance  and  has  been  fre- 
quently under  judicial  consideration.  The  speed  of  trains 
may  be  regulated  by  State  statutes,  and  the  power  may 
be   delegated  to   municipalities  to   regulate   the  speed  of 

»i  183  U.  S.,  504. 
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trains  within  their  limits.**  A  State  under  its  police  pow- 
er may  regulate  the  heating  of  cars  by  stoves  or  furnaces 
and  may  also  regulate  the  manner  of  placing  guard  posts 
next  to  bridges,  though  the  cars  are  employed  in  interstate 
business,  as  long  as  Congress  has  not  legislated  on  the  sub- 
ject/* So  a  statute  of  a  State  which  required  employees  of 
railroad  trains  to  undergo  an  examination  as  to  their  physi- 
cal and  educational  qualifications  was  sustained  and  held 
not  to  contravene  the  Constitution  of  the  United  States.*^ 
Mr.  Justice  Matthews  in  this  case  said  (p.  473),  ''There 
are  many  cases  where  the  acknowledged  powers  of 
a  State  may  be  exerted  and  applied  in  such  a  manner 
as  to  affect  foreign  or  interstate  conunerce  without  being 
intended  to  operate  as  commercial  regulations.  .  .  . 
To  draw  the  line  of  interference  between  the  two  fields 

• 

of  jurisdiction,  and  to  define  and  declare  the  instances 
6t  unconstitutional  encroachment,  is  a  judicial  question 
often  of  much  difficulty,  the  solution  of  which,  perhaps, 
is  not  to  be  found  in  any  single  and  exact  rule  of  de- 
cision. .  .  .  But  (p.  477)  for  the  provisions  on  this 
subject  found  in  the  local  law  of  each  State,  there  would 
be  no  legal  obligation  on  the  part  of  the  carrier  whether 
ex  contractu^  or  ex  delicto,  to  those  who  employ  him;  or 
if  the  local  law  is  held  not  to  apply  where  the  carrier 
is  engaged  in  foreign  or  interstate  commerce,  then,  in 
the  absence  of  laws  passed  by  Congress  or  presumed  to 
be  adopted  by  it,  there  can  be  no  rule  of  decision  based 
upon  rights  and  duties  supposed  to  grow  out  of  the  re- 
lation of  such  carriers  to  the  public  or  to  individuals. 
In  other  words,  if  the  law  of  the  particular  State  does 
not  govern  that  relation,  and  prescribe  the  rights  and 
duties  which  it  implies,  then,  there  is,  and  can  be,  no 
law  that  does  until  Congress  expressly  supplies  it,  or 
is  held  by  implication  to  have  supplied  it,  in  cases  within 
its  jurisdiction  over  foreign  and  interstate  commerce. 
"It  is  to  be  remembered  (p.  481),  that  railroads  are 
not  natural  highways  of  trade  and  commerce.  They  are 
artificial  creations;  they  are  constructed  within  the  terri- 
torial  limits    of   a   State,    and   by   the    authority   of    its 

SB  Railroad  Company  v.  Richmond,  96  U.  S.,  521. 
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laws,  and  ordinarily  by  means  of  corporations  exercis- 
ing their  franchises  by  limited  grants  from  the  State. 
Their  operation  requires  the  use  of  instruments  and 
agencies  attended  with  special  risks  and  dangers,  the 
proper  management  of  which  involves  peculiar  knowl- 
edge, training,  skill  and  care.  The  safety  of  the  public 
in  person  and  property  demands  the  use  of  specific 
guards  and  precautions.  The  width  of  the  gauge,  the 
character  of  the  grades,  the  mode  of  crossing  streams  by 
culverts  and  bridges,  the  kind  of  cuts  and  tunnels,  the 
mode  of  crossing  other  highways,  the  placing  of  watch- 
men and  signals  at  points  of  special  danger,  the  rate  of 
speed  at  stations  and  through  villages,  towns  and  cities, 
are  all  matters  naturally  and  peculiarly  within  the  pro- 
visions of  that  law  from  the  authority  of  which  these 
modem  highways  of  commerce  derive  their  existence. 
The  rules  prescribed  for  their  construction  and  for  their 
management  and  operation,  designed  to  protect  persons 
and  property,  otherwise  endangered  by  their  use,  are 
strictly  within  the  limits  of  the  local  law.  They  are  not 
per  se  regulations  of  commerce;  it  is  only  when  they 
operate  as  such  in  the  circumstances  of  their  application, 
and  conflict  with  the  expressed  or  presumed  will  of  Con- 
gress exerted  on  the  same  subject,  that  they  can  be 
required  to  give  way  to  the  supreme  authority  of  the 
Constitution.*' 

''The  statute  under  consideration,  is  not  (p.  482)  con- 
sidered in  its  own  nature,  a  regulation  of  interstate  com- 
merce, but  is  properly  an  act  of  legislation  within  the 
scope  of  the  admitted  power  reserved  to  the  State  to 
regulate  the  relative  rights  and  duties  of  persons  being 
and  acting  within  its  territorial  jurisdiction,  intended  to 
operate  so  as  to  secure  for  the  public,  safety  of  persons 
and  property;  and  so  far  as  it  affects  transactions  of 
commerce  among  the  States,  it  does  so  only  indirectly, 
incidentally,  and  remotely,  and  not  so  as .  to  burden  or 
impede  them,  and,  is  not  in  conflict  with  any  express 
enactment  of  Congress  on  the  subject,  nor  contrary  to 
any  intention  of  Congress  to  be  presumed  from  its 
silence." 

Stopping  trains  at  stations. — On  this  subject  the  test  is, 
whether  the  regulation  is  a  reasonable  one.    An  act  of  the 


STATE    BEGULATION    OF    EAILB0AD6.  555 

legislature  of  Minnesota  provided,  **A11  regular  passenger 
trains,  .  .  .  shall  stop  a  sufficient  length  of  time  at  its 
stations  at  all  county  seats  within  the  State  to  take  on  and 
discharge  passengers  from  such  trains  with  safety."  An  em- 
ployee of  a  railroad  was  arrested  for  violating  this  statute, 
and  the  case  was  carried  to  the  Supreme  Court  of  the  United 
States.  Mr.  Justice  Gray,  in  his  opinion  (p.  430),  said: 
**A  railroad  company  created  by  a  State  is  for  all  pur- 
poses of  local  government  a  domestic  corporation,  and 
its  railroad  within  the  State  is  a  matter  of  domestic 
concern.  Even  when  its  road  connects,  as  most  railroads 
do,  with  railroads  in  other  States,  the  State  which 
created  the  corporation  may  make  all  needful  regula- 
tions of  a  police  character  for  the  government  of  the 
company  while  operating  its  road  in  that  jurisdiction. 
It  may  prescribe  the  location  and  the  plan  of  construc- 
tion of  the  road,  the  rate  of  speed  at  which  the  trains 
shall  run,  and  the  places  at  which  they  shall  stop,  and 
may  make  any  other  reasonable  regulations  for  their 
management,  in  order  to  secure  the  objects  of  the  in- 
corporation, and  the  safety,  good  order,  convenience  and 
comfort  of  the  passengers  and  of  the  public.  Such  regu- 
lations are  not  regulations  of  interstate  commerce,  but 
are  strictly  within  the  police  power  of  the  State. 

*'To  require  (p.  431)  every  regular  passenger  train,  run- 
ning wholly  within  the  limits  of  the  State,  to  stop  at 
all  stations  at  county  seats,  directly  in  its  course,  for 
the  few  minutes  and  at  the  trifling  expense,  needed  to 
take  on  and  discharge  passengers  with  safety,  is  a  rea- 
sonable exercise  of  the  police  power  of  the  State,  and 
can  not  be  considered  an  unconstitutional  interference 
with  interstate  commerce  or  with  the  transportation  of 
the  mails  of  the  United  States."" 

An  Ohio  statute  provided  that  each  railroad  company 
shall  cause  three,  each  way,  of  its  regular  trains  carry- 
ing passengers,  if  so  many  are  run  daily,  Sundays  ex- 
cepted, to  stop  at  stations,  cities,  or  villages  containing 
over  three  thousand  inhabitants,  for  a  time  suflScient  to 
receive  and  lay  off  passengers,  etc.  An  agent  of  a  com- 
pany was  arrested  for  the  violation  of  this  provision. 
The  validity  of  the  statute  was  sustained  by  the  Supreme 
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Court  of  Ohio.  The  case  was  then  taken  to  the  Supreme 
Court  of  the  United  States,  where  the  judgment  was 
affirmed  in  an  elaborate  opinion  by  Mr.  Justice  Harlan 
in  Lake  Shore  &  Michigan  Southern  Railway  Company 
V.  Ohio,"  with  Justices  Shiras,  Brewer  and  Peckham 
dissenting.  Justice  Harlan  (p.  303)  said,  ''We  perceive 
in  the  legislation  of  Ohio  no  basis  for  the  contention  that 
the  State  has  invaded  the  domain  of  national  authority 
or  impaired  any  right  secured  by  the  National  Consti- 
tution. .  .  .  The  State  has  done  nothing  more  than  to 
so  regulate  the  use  of  a  public  highway  established  and 
maintained  under  its  authority  as  will  reasonably  pro- 
mote the  public  convenience.  It  has  not  unreasonably 
obstructed  the  freedom  of  commerce  among  the  States. 
Its  regulations  apply  equally  to  domestic  and  interstate 
railroads.  Its  statute  is  not  directed  against  interstate 
commerce,  but  only  incidentally  affects  it.  It  has  only 
forbidden  one  of  its  own  corporations  from  discriminating 
unjustly  against  a  large  part  of  the  public,  for  whose 
convenience  that  corporation  was  created  and  invested 
with  authority  to  maintain  a  public  highway  within  the 
limits  of  the  State.  Such  act  it  was  held  in  the  absence 
of  Congressional  legislation  relating  thereto  is  not  repug- 
nant to  the  Constitution  of  the  United  States  when  ap- 
plied to  interstate  trains." 

A  different  question  arose  in  the  case  of  Illinois 
Central  Railway  Company  v.  Illinois.*^  The  statute 
of  Illinois  provided  (p.  143),  ''Every  railroad  corpo- 
ration shall  cause  its  passenger  trains  to  stop  upon  its 
arrival  at  each  station,  advertised  by  such  corporation 
as  a  place  for  receiving  and  discharging  passengers  upon 
and  from  such  trains,  a  sufficient  length  of  time  to  re- 
ceive and  let  off  such  passengers  with  safety:  Provided, 
all  regular  passenger  trains  shall  stop  a  sufficient  length  ^ 
of  time,  at  the  railroad  station  of  county  seats,  to  re- 
ceive and  let  off  passengers  with  safety. '*  The  city  of 
Cairo  was  a  county  seat  Within  the  State  of  Illinois,  but 
was  three  and  a  half  miles  from  the  railroad  station.  A 
train  carrying  interstate  passengers  and  the  mails  run- 
ning from  Chicago  to  New  Orleans,  ran  through  the  city 
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of  Cairo,  but  did  not  go  to  the  station  in  that  city  and 
could  not  do  so  without  leaving  the  through  route  three 
and  a  half  miles  from  the  station  and  coming  back  to 
the  same  place.  It  appeared  however,  that  the  railroad 
company  made  adequate  accommodation  by  other  trains 
for  the  interstate  passengers  to  and  from  Cairo.  A  peti- 
tion in  mandamus  was  brought  to  compel  the  railroad  to 
observe  the  act.  The  validity  of  the  act  in  question  was 
sustained  by  the  Supreme  Court  of  Illinois,  but  was  re- 
versed by  the  Supreme  Court  of  the  United  States.  In 
its  opinion  that  court  said  (p.  153),  "The  effect  of  the 
statute  of  Illinois,  as  construed  and  applied  by  the 
Supreme  Court  of  the  State,  is  to  require  a  fast  mail 
train,  carrying  interstate  passengers  and  the  United 
States  mail,  from  Chicago,  in  the  State  of  Illinois,  to 
places  south  of  the  Ohio  River,  over  an  interstate  high- 
way established  by  the  authority  of  Congress,  to  delay 
the  transportation  of  such  passengers  and  mails,  by  turn- 
ing aside  from  the  direct  interstate  route,  and  running 
to  a  station  three  miles  and  a  half  away  from  a  point 
on  that  route,  and  back  again  to  the  same  point,  and 
thus  travelling  seven  miles  which  form  no  part  of  its 
course,  before  proceeding  on  its  way;  and  to  do  this  for 
the  purpose  of  discharging  and  receiving  passengers  at 
that  station,  for  the  interstate  travel  to  and  from  which, 
as  is  admitted  in  his  case,  the  railroad  company  fur- 
nishes other  and  ample  accommodation.  This  court  is 
unanimously  of  the  opinion  that  this  requirement  is  an 
unconstitutional  hindrance  and  obstruction  of  interstate 
commerce,  and  of  the  passage  of  the  mails  of  the  United 
States.  The  State  may  doubtless  compel'  the  railroad 
company  to  perform  the  duty  imposed  by  its  charter  of 
carrying  passengers  and  goods  between  its  termini  within 
the  State.  But  so  long  at  least,  as  that  duty  is  ade- 
quately performed  by  the  Company,  the  State  can  not, 
under  the  guise  of  compelling  its  performance,  interfere 
with  the  performance  of  paramount  duties  to  which  the 
company  has  been  subjected  by  the  Constitution  and 
laws  of  the  United  States." 

The  right  of  a  State  statute  to  require  railroad  com- 
panies to  stop  their  trains  at  certain  stations  for  the  ac- 
commodation of  the  public  was  again  carefully  considered 
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in  C.  C.  C.  &  St.  L.  Railway  Company  v.  Illinois.**  The 
statute  involved  was  the  one  quoted  in  the  preceding  ease. 
The  action  was  in  form  of  a  mandamus  to  compel  the 
railroad  company  to  obey  the  act.  The  railroad  com- 
pany answered  and  averred  that  it  furnished  four  regu- 
lar passenger  trains  each  way  a  day  passing  through  and 
stopping  at  the  town  of  HiUsboro,  and  that  they  amply 
accommodated  the  public  and  afforded  every  reasonable 
facility  to  such  city;  that  the  Knickerbocker  Special  was 
a  train  especially  devoted  to  carrying  interstate  trans- 
portation between  the  city  of  St.  Louis  and  the  city  of  New 
York;  that  the  travel  between  these  cities  had  grown  to 
such  extent  that  it  had  become  necessary  to  put  on  a 
through  fast  train  which  connected  with  other  similar 
trains  on  the  Lake  Shore  and  New  York  Central  roads,  and 
that  it  was  necessary  to  put  on  this  train  because  the 
trains  theretofore  run,  none  of  which  had  ever  been 
taken  off,  could  not,  by  reason  of  stopping  at  Hillsboro 
and  other  similar  stations,  make  the  time  necessary  for 
eastern  connections,  or  carry  passengers  from  St.  Louis 
to  New  York  within  the  time  which  the  demands  of 
business  and  interstate  traffic  required;  that  the  Eoiieker- 
bocker  Special  was  not  a  regular  passenger  train  for  car- 
rying passengers  from  one  point  to  another  in  the  State 
of  Illinois,  such  traffic  being  amply  provided  for  by 
other  trains ;  and  that  the  Knickerbocker  Special  was  used 
exclusively  for  interstate  traffic  from,  and  to,  points  with- 
out the  State  of  Illinois.  A  demurrer  to  this  answer  was 
sustained,  by  the  trial  court  and  also  by  the  Supreme 
Court  of  Illinois.  The  judgment  of  the  lower  courts, 
however,  were  reversed  by  the  Supreme  Court  of  the 
United  States.  Mr.  Justice  Brown  delivering  the  opinion 
for  that  court  said,  *'The  question  broadly  presented  in 
this  case  is  this  (p.  521),  ''Whether  a  State  statute  is 
valid  which  requires  every  passenger  train,  regardless 
of  the  number  of  such  trains  passing  each  way  daily 
and  of  the  character  of  the  traJBSc  carried  by  them,  to 
stop  at  every  county  seat  through  which  such  trains  may 
pass  by  day  or  night,  and  regardless  also  of  the  fact 
whether    another    train    designated    especially    for    local 
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trafSc  may  stop  at  the  same  station  within  a  few  minntes 
before  or  after  the  arrival  of  the  train  in  question. 

**It  is  evident  that  the  power  attempted  to  be  exer- 
cised under  this  statute  would  operate  as  a  serious 
restriction  upon  the  speed  of  trains  engaged  in  interstate 
traffic,  and  might,  in  some  cases,  render  it  impossible  for 
trunk  lines  running  through  the  State  of  TUinois  to  com- 
pete with  other  lines  running  through  States  in  which 
no  such  restrictions  were  applied.  If  such  passenger 
trains  may  be  compelled  to  stop  at  county  seats  it  is 
difficult  to  see  why  the  legislature  may  not  compel  them 
to  stop  at  every  station — a  requirement  which  would  be 
practically  destructive  of  through  travel,  where  there 
were  competing  lines  unhampered  by  such  regulations. 
While,  as  we  held  in  the  Lake  Shore  case,  railways  are 
bound  to  provide  primarily  and  adequately  for  the  ac- 
commodation of  those  to  whom  they  are  directly  tribu- 
tary, and  who  not  only  have  granted  to  them  their  fran- 
chise, but  who  may  have  contributed  largely  to  the 
construction  of  the  road,  they  are  bound  to  do  no  more 
than  this,  and  may  then  provide  special  facilities  for  the 
accommodation  of  through  traffic.  We  are  not  obliged 
to  shut  our  eyes  to  the  fact  that  competition  among  rail- 
ways for  through  passenger  traffic  has  become  very  spir- 
ited, and  we  think  they  have  a  right  to  demand  tliat 
they  shall  not  be  unnecessarily  hampered  in  their  efforts 
to  obtain  a  share  of  such  traffic.  It  is  evident,  however 
that  neither  the  greater  safety  of  their  tracks,  the  super- 
ior comfort  of  their  coaches  or  sleeping  berths,  or  the 
excellence  of  their  tables  would  insure  them  such  share, 
if  they  were  unable  to  compete  with  their  rivals  in  the 
matter  of  time.  .  .  .  With  no  disposition  whatever 
to  vary  or  qualify  the  cases  above  cited,  neither  the  con- 
clusions of  the  court  nor  the  tenor  of  the  opinions  are 
opposed  to  the  principle  we  hold  to  in  this  case,  that 
after  all  local  conditions  have  been  adequately  met,  rail- 
ways have  the  legal  right  to  adopt  special  provisions  for 
through  traffic,  and  legislative  interference  therewith  is 
unreasonable,  and  an  infringement  upon  that  provision 
of  the  Constitution  which  we  have  held  requires  that  com- 
merce between  the  States  shall  be  free  and  unobstructed." 
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The   act   of   the   Illinois   Legislature   was   held   to   be   a 
direct  burden  upon  interstate  commerce  and  invalid. 

lUguiMtiDg  Sunday  tnins. — The  power  of  a  State  legis- 
lature in  regulating  the  running  of  railway  trains  ex- 
tends to  prohibiting  freight  trains  from  running  on  Sun- 
day. An  act  of  the  legislature  of  Georgia  provided  *'If 
any  freight  train  shall  be  run  on  any  railroad  in  this 
State  on  the  Sabbath  day,  the  superintendent  of  trans- 
portation of  such  railroad  company,  or  the  officer  having 
charge  of  the  business  of  that  department  of  the  railroad, 
shall  be  liable  to  indictment."  In  pursuance  of  this 
statute  the  superintendent  of  transportation  of  a  road 
was  arrested  for  violating  its  provisions.  On  the  trial 
of  the  case  the  defendant  admitted  that  he  was  super- 
intendent of  the  transportation  of  the  Alabama  Great 
Southern  Railroad  Company;  but  proved  that  the  line 
of  that  railroad  began  at  the  city  of  Chattanooga,  Ten- 
nessee, and  entered  the  State  of  Georgia  and  ran  through 
that  State  into  the  State  of  Alabama,  thence  through 
Alabama  two  hundred  and  forty-five  miles  into  Missis- 
sippi, where  it  connected  with  other  roads;  that  said 
company  was  acting  as  a  common  carrier  of  passengers 
and  freight  along  its  line;  that  on  the  day  mentioned 
the  defendant  ran  over  its  line  of  road  from  Chattanooga, 
Tennessee,  through  Georgia  and  Alabama  into  Mississippi, 
a  train  of  cars  laden  with  freight  for  points  beyond  the 
limits  of  Georgia,  the  train  having  been  loaded  in  Tennes- 
see with  freight  destined  for  points  outside  and  beyond 
the  limits  of  Georgia.  The  defendant  contended  that  the 
statute,  if  applied  to  these  facts,  was  repugnant  to  the 
Constitution  of  the  United  States.  This  contention  was 
overruled  by  the  trial  court  and  that  judgment  was  af- 
firmed by  the  Supreme  Court  of  Georgia,  and  that  in 
turn  was  affirmed  by  the  Supreme  Court  of  the  United 
States,  in  Hennington  v.  Georgia,**  The  Chief  Justice 
and  Justice  White  dissented.  In  the  opinion  of  the 
majority  of  the  court  it  was  said  (p.  303),  **The  well 
settled  rule  is,  that  if  a  statute  purporting  to  have  been 
enacted  to  protect  the  public  health,  the  public  morals, 
or  the  public  safety  has  no   real  or  substantial  relation 
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•  to  those  objects,  or  is  a  palpable  invasion  of  rights  se- 
cured by  the  fundamental  law,  it  is  the  duty  of  the 
courts  to  so  adjudge  and  thereby  give  effect  to  the  Con- 
stitution. 

''In  our  opinion  there  is  nothing  in  the  legislation  in 
question  which  suggests  that  it  was  enacted  with  the 
purpose  to  regulate  interstate  commerce,  or  with  any 
other  purpose  than  to  prescribe  a  rule  of  civil  duty, 
for  all  who,  on  the  Sabbath  day,  are  within  the  terri- 
torial jurisdiction  of  the  State.  It  is  none  the  less  a 
civil  regulation  because  the  day  on  which  the  running 
of  freight  trains  is  prohibited  is  kept  by  many  under 
a  sense  of  religious  duty.  The  legislature  having,  as  will 
not  be  disputed,  power  to  enact  laws  to  promote  the 
order  and  to  secure  the  comfort,  happiness  and  health 
of  the  people,  it  was  within  its  discretion  to  fix  the  day 
when  all  labor,  within  the  limits  of  the  State,  works  of 
necessity  and  charity  excepted,  should  cease." 

Again  (p.  307),  ''The  defendant  contends  that  the  running 
on  the  Sabbath  day  of  railroad  cars,  laden  with  inter- 
state freight,  is  committed  exclusively  to  the  control  and 
supervision  of  the  National  Government;  and  that,  al- 
though Congress  has  not  taken  any  affirmative  action  on 
the  subject,  State  legislation  interrupting,  even  for  a 
limited  time  only,  interstate  commerce,  whatever  may 
be  its  object,  and  however  essential  such  legislation  may 
be  for  the  comfort,  peace  and  safety  of  the  people  of 
the  State,  is  a  regulation  of  interstate  commerce  for- 
bidden by  the  Constitution  of  the  United  States*  Is 
this  view  of  the  Constitution  and  of  the  relations  between 
the  States  and  the  General  Government  sustained  by  the 
former  decisions  of  this  court  f  Is  the  admitted  general 
power  of  a  State  to  provide  by  legislation  for  the  health, 
the  morals  and  the  general  welfare  of  its  people,  so 
fettered  that  it  may  not  enact  any  law  whatever  that 
relates  to  or  affects  in  any  degree  the  conduct  of  com- 
merce among  the  States  f  If  the  people  of  a  State  deem 
it  necessary  to  their  peace,  comfort  and  happiness,  to 
say  nothing  of  the  public  health  and  public  morals,  that 
one  day  in  each  week  be  set  apart  by  law  as  a  day  when 
business  of  all  kinds  carried  on  within  the  limits  of  that 
State  shall  cease,  whereby  all  persons  of  every  race  and 
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condition  in  life  may  have  an  opportunity  to  enjoy  ab- 
solute rest  and  quiet,  is  that  result,  so  far  as  interstate 
freight  traffic  is  concerned,  attainable  only  through  an 
affirmative  act  of  Congress  giving  its  assent  to  such  legis- 
lation?" 

After  reviewing  most  of  the  decisions,  the  opinion 
concludes  (p.  317),  ''These  authorities  make  it  clear 
that  the  legislative  enactments  of  the  States,  passed 
under  their  admitted  police  powers,  and  having  a  real 
relation  to  the  domestic  peace,  order,  health  and  safety 
of  their  people,  but  which,  by  their  necessary  operation, 
affect  to  some  extent,  or  for  a  limited  time,  the  conduct 
of  commerce  among  the  States,  are  yet  not  invalid  by 
force  alone  of  the  grant  of  power  to  Congress  to  regu- 
late such  commerce;  and,  if  not  obnoxious  to  some  other 
constitutional  provision  or  destructive  of  some  right, 
secured  by  the  fundamental  law,  are  to  be  respected  in 
the  courts  of  the  Union  until  they  are  superseded  and 
displaced  by  some  act  of  Congress  passed  in  execution  of 
the  power  granted  to  it  by  the  Constitution.  Local  laws 
of  the  character  mentioned  have  their  source  in  the  pow- 
ers which  the  States  reserved  and  never  surrendered  to 
Congress,  of  providing  for  the  public  health,  the  public 
morals  and  the  public  safety,  and  are  not,  within  the 
meaning  of  the  Constitution,  and  considered  in  their  own 
nature,  regulations  of  interstate  commerce  simply  be- 
cause, for  a  limited  time  or  to  a  limited  extent,  they 
cover  the  field  occupied  by  those  engaged  in  such  com- 
merce. The  statute  of  Oeorgia  is  not  directed  against 
interstate  commerce.  It  establishes  a  rule  of  civil  con- 
duct applicable  alike  to  all  freight  trains,  domestic  as 
well  as  interstate.  It  applies  to  the  tiransportation  of 
interstate  freight  the  same  rule  precisely  that  it  applies 
to  the  transportation  of  domestic  freight.  And  it  places 
the  business  of  transporting  freight  in  the  same  category 
as  all  other  secular  business.  It  simply  declares  that,  on 
and  during  the  day  fixed  by  law  as  a  day  of  rest  for  all 
the  people  within  the  limits  of  the  State  from  toil  and 
labor  incident  to  their  callings,  the  transportation  of 
freight  shall  be  suspended. 

'*We  are  of  the  opinion  that  such  a  law,  although  in  a 
limited  degree  affecting  interstate   commerce,  is  not  for 
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that  reason  a  needless  introsion  upon  the  domain  of 
Federal  jurisdiction,  nor  strictly  a  regulation  of  inter- 
state commerce,  but,  considered  in  its  own  nature,  is  an 
ordinary  police  reflation  designed  to  secure  the  well- 
being  and  to  promote  the  general  welfare  of  the  people 
within  the  State  by  which  it  was  established,  and,  there- 
*  fore,  not  invalid  by  force  alone  of  the  Constitution  of 
the  United  States." 

Legislation  affecting  white  and  colored  passengers. — 
The  legislature  of  Louisiana  passed  a  bill  which  pro- 
vided that  ''All  persons  engaged  within  this  State,  in 
the  business  of  common  carriers  of  passengers,  shall  have 
the  right  to  refuse  to  admit  any  person  to  their  railroad 
cars,  steamboat  or  other  water-crafts,  stage-coaches, 
omnibuses,  or  other  vehicles,  etc.,  provided,  said  rules 
and  regulations  make  no  discrimination  on  account  of 
race  or  color."  The  defendant  below  was  a  master  and 
owner  of  a  steamboat  enrolled  and  licensed  under  the 
laws  of  the  United  States  for  the  coasting  trade,  and  ply- 
ing as  a  regular  packet  for  the  transportation  of  freight 
and  passengers  on  the  Mississippi  River  between  New 
Orleans  and  Vicksburg.  The  plaintiff  below,  a  person 
of  color,  took  passage  upon  the  boat,  and  being  refused 
accommodation  on  account  of  her  color,  in  the  cabin 
specially  set  apart  for  white  persons,  brought  this  action 
to  recover  damages  for  her  mental  and  physical  suffer- 
ing on  account  of  such  refusal.  It  was  stated  by  the  de- 
fendant, as  a  defence,  that  the  act  in  question  was  void 
as  an  attempt  to  regulate   commerce   among  the   States. 

Chief  Justice  Waite,  in  delivering  the  opinion  of  the 
court,  used  this  language  (p.  488),  *'It  may  safely  be 
said  that  State  legislation  which  seeks  to  impose  a  direct 
burden  upon  interstate  commerce,  or  to  interfere  direct- 
ly with  its  freedom  does  encroach  upon  the  exclusive 
power  of  Congress.  The  statute  now  under  consideration, 
in  our  opinion,  occupies  that  position.  It  does  not  act 
upon  the  business  through  the  local  instruments  to  be 
employed  after  coming  within  the  State,  but  directly 
upon  the  business  as  it  comes  into  the  State  from  without 
or  goes  out  from  within.  While  it  purports  only  to 
control  the  carrier  when  engaged  within  th6  State,  it 
must  necessarily  influence  his  conduct  to  some  extent  in 
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the  management  of  his  business  thronghont  his  entire 
voyage.  His  disposition  of  passengers  taken  np  and  pnt 
down  within  the  State,  or  taken  up  within  to  be  carried 
without,  can  not  but  affect  in  a  greater  or  less  degnree 
those  taken  up  without  and  brought  within,  and  some- 
times those  taken  up  and  put  down  without.  A  pas- 
senger in  the  cabin  set  apart  for  the  use  of  whites  with- 
out the  State  must,  when  the  boat  comes  within,  share 
the  accommodations  of  that  cabin  with  such  colored  per- 
sons as  may  come  on  board  afterwards,  if  the  law  is 
enforced."  .  .  .  The  opinion  continued  (p.  490),  ** Con- 
gressional inaction  left  Benson  at  liberty  to  adopt  such 
reasonable  rules  and  regulations  for  the  disposition  of 
passengers  upon  his  boat,  while  pursuing  his  voyage 
within  Louisiana  or  without  as  seemed  to  him  most  for 
the  interest  of  all  concerned.  The  statute  under  which 
this  suit  is  brought,  as  construed  by  the  State  court, 
seeks  to  take  away  from  him  that  power  so  long  as  he 
is  within  Louisiana;  and  while  recognizing  to  the  fullest 
extent  the  principle  which  sustains  a  statute,  unless  its 
unconstitutionality  is  clearly  established,  we  think  this 
statute,  to  the  extent  that  it  requires  those  engaged  in 
the  transportation  of  passengers  among  the  States  to 
carry  colored  persons  in  Louisiana  in  the  same  cabin 
with  whites,  is  unconstitutional  and  void.  If  the  public 
good  requires  such  legislation,  it  must  come  from  Con- 
gress and  not  from  the  States.*'** 

An  interesting  case  involving  an  analogous  principle 
to  the  one  decided  in  the  preceding  case  arose  under 
an  act  of  the  legislature  of  Kentucky,  which  provided 
that  all  railroad  companies  operating  roads  within  that 
State  should  furnish  separate  coaches  or  cars  for  the 
travel  or  transportation  of  white  and  colored  passen- 
gers on  their  respective  lines  of  railroad,  and  each  sep- 
arate coach  should  bear  in  some  conspicuous  place  in  plain 
letters  words  indicating  the  race  for  which  it  was  set 
apart.  The  law  was  operative  only  in  the  State  of 
Kentucky.  The  court  said  (p.  390),  *'The  real  question 
is  whether  a  proper  construction  of  the  act  confines  its 
operation  to  passengers  whose  journeys  commence  and 
end  within   the   boundaries  of  the   State,   or   whether  a 

«>  Hall  y.  DeCuir,  95  U.  S.,  485. 
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reasonable  interpretation  of  the  act  requires  colored 
passengers  to  be  assigned  to  separate  coaches  when  trav- 
eling from  or  to  points  in  other  States."  The  validity  of 
the  act  was  sustained  on  the  ground  that  it  was  opera- 
tive only  within  the  State  and  that  it  applied  only  to 
intrastate  commerce,  and  therefore  was  not  an  encroach- 
ment upon  the  power  of  Congress  to  regulate  interstate 
commerce/* 

Inspection  Laws. — ^The  State  has  a  right  to  exercise 
general  power  over  the  subject  of  inspection.  In  Clints- 
man  v.  Northrop,"  it  was  held  that  the  object  of  inspection 
laws  is  to  protect  the  community,  so  far  as  they  apply  to  do- 
mestic sales,  from  frauds  and  impositions;  and  in  rela- 
tion to  articles  designed  for  exportation,  to  preserve  the 
character  and  reputation  of  the  State  in  foreign  markets. 

The  scope  of  inspection  laws  is  large  and  not  confined 
to  articles  of  domestic  produce  or  manufacture,  or  to 
articles  intended  for  exportation,  but  applies  equally  to 
articles  imported  and  to  those  intended  for  domestic 
use." 

An  act  of  the  legislature  of  North  Carolina,  which  pro- 
vided for  the  inspection  of  fertilizers  and  fertilizing  ma- 
terials and  which  authorized  a  charge  of  twenty-five 
cents  per  ton  to  defray  the  cost  of  such  inspection  was 
held  not  to  be  in  conflict  with  the  commercial  power  of 
Congress.  ''Inspection  laws,"  said  Mr.  Chief  Justice 
Puller,  in  delivering  the  opinion  of  the  court  in  Patapsco 
Guano  Company  v.  North  Carolina,*^  ''are  not  in  them- 
selves regulations  of  commerce,  and  while  their  object 
frequently  is  to  improve  the  quality  of  articles  produced 
by  the  labor  of  a  country  and  fit  them  for  exportation, 
yet  they  are  quite  as  often  aimed  at  fitting  them,  or 
determining  their  fitness,  for  domestic  use,  and  in  so 
doing  protecting  the  citizen  from  fraud.  Necessarily,  in 
the  latter  aspect,  such  laws  are  applicable  to  articles  im- 
ported into,  as  well  as  to  articles  produced  within,  a 
State.  .  .  .  Whenever  inspection  laws  (p.  357)  act  on 
the  subject  before  it  becomes  an  article  of  commerce  they 

**  C,  &  0.  Ry.  Ck).  V.  Kentucky,  179  U.  S.,  388. 
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are  confessedly  valid,  and  also  when,  although  operating 
on  articles  brought  from  one  State  to  another,  they  pro- 
vide for  inspection  in  the  exercise  of  that  power  of  self- 
protection  commonly  called  the  police  power.  No  doubt 
can  be  entertained  of  this  where  the  inspection  is  mani- 
festly intended,  and  calculated  in  good  faith,  to  protect 
the  public  health,  the  public  morals,  or  the  public  safety. 
.  .  .  Where  the  subject  is  of  wide  importance  (p.  358) 
to  the  community,  the  consequences  of  fraudulent  prac- 
tices generally  injurious,  and  the  suppression  of  such 
frauds  matter  of  public  concern,  it  is  within  the  protec- 
tive power  of  the  State  to  intervene.  Laws  providing  for 
the  inspection  and  grading  of  flour,  the  inspection  and 
regulation  of  weights  and  measures,  the  weighing  of 
coal  on  public  scales,  and  the  like,  are  all  competent 
exercises  of  that  power,  and  it  is  not  perceived  why  the 
prevention  of  deception  in  the  adulteration  of  fertilizers 
does  not  fall  within  its  scope." 

But  in  Minnesota  v.  Barber*'  it  was  held  (p.  328),  "A 
law  providing  for  the  inspection  of  animals  whose  meats 
are  designed  for  human  food  can  not  be  regarded  as  a 
rightful  exertion  of  the  police  power  of  the  State,  if  the 
inspection  prescribed  is  of  such  a  character,  or  is  bur- 
dened with  such  conditions,  as  will  prevent  altogether 
the  introduction  into  the  State  of  sound  meats,  the  pro- 
duct of  animals  slaughtered  in  other  States.  It  is  one 
thing  for  a  State  to  exclude  from  its  limits  cattle,  sheep 
or  swine,  actually  diseased,  or  meats  that,  by  reason  of 
their  condition,  or  the  condition  of  the  animals  from 
which  they  are  taken,  are  unfit  for  human  food,  and 
punish  all  sales  of  such  animals  or  of  such  meats  within 
its  limits.  It  is  quite  a  different  thing  for  a  State  to 
declare  that  fresh  beef,  veal,  mutton,  lamb  or  pork,  shall 
not  be  sold  at  all  for  human  food  within  its  limits,  unless 
the  animal  from  which  such  meats  are  taken  is  inspected 
in  that  State.  It  was  consequently  held  that  a  statute 
which  required  as  a  condition  of  sales  in  the  State  of  its 
enactment,  of  fresh  beef,  veal,  mutton,  lamb  or  pork  for 
human  food,  that  the  animals  from  which  such  meats 
are  taken  shall  have  been  inspected  in  that  State  before 
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being  slaughtered,  is  in  violation  of  the  Constitution  of 
the  United  States  (p.  330).'' 

In  Gibbons  v.  Ogden,  Chief  Justice  Marshall  said  (pp. 
12-13),  **The  object  of  inspection  laws  is  to  improve  the 
quality  of  articles  produced  by  the  labor  of  a  country ;  to  fit 
them  for  exportation ;  or  it  may  be,  for  domestic  use.  They 
act  upon  the  subject  before  it  becomes  an  article  of 
foreign  commerce,  or  of  commerce  among  the  States,  and 
prepare  it  for  that  purpose.  They  form  a  portion  of 
that  immense  mass  of  legislation,  which  embraces  every- 
thing within  the  territory  of  a  State,  not  surrendered  to 
a  general  government,  all  which  can  be  most  advan- 
tageously exercised  by  the  States  themselves.  Inspection 
laws,  quarantine  laws,  health  laws  of  every  description, 
as  well  as  laws  for  regulating  the  internal  commerce  of 
a  State,  and  those  which  respect  turnpike  roads,  ferries, 
etc.,  are  component  parts  of  this  mass. 

**No  direct  general  power  over  these  objects  is  granted 
to  Congress,  and,  consequently,  they  remain  subject  to 
State  legislation.  If  the  legislative  power  of  the  Union 
can  reach  them,  it  must  be  for  national  purposes;  it  must 
be  where  the  power  is  expressly  given  for  a  special  pur- 
pose, or  is  clearly  incidental  to  some  power  which  is 
expressly  given.  It  is  obvious  that  the  Government  of 
the  Union,  in  the  exercise  of  its  express  powers,  that, 
for  example,  of  regulating  commerce  with  foreign  nations 
and  among  the  States,  may  use  means  that  may  also  be 
employed  by  a  State,  in  the  exercise  of  its  acknowledged 
powers;  that,  for  example,  of  regulating  commerce  within 
the  State.  If  Congress  license  vessels*  to  sail  from  one 
port  to  another  in  the  same  State,  the  act  is  supposed  to 
be,  necessarily,  incidental  to  the  power  expressly  granted 
to  Congress,  and  implies  no  claim  of  a  direct  power  to 
regulate  the  purely  internal  commerce  of  a  State,  or  to 
act  directly  on  its  system  of  police.  So  if  a  State,  in 
passing  laws  on  subjects  acknowledged  to  be  within  its 
control,  and  with  a  view  to  those  subjects,  shall  adopt 
a  measure  of  the  same  character  with  one  which  Con- 
gress may  adopt,  it  does  not  derive  its  authority  from 
the  particular  power  which  has  been  granted,  but  from 
some  other  which  remains  with  the  State,  and  may  be 
executed  by  the  same  means.     All  experience  shows  that 
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the  same  measures,  or  measnres  scarcely  distinguishable 
from  each  other,  may  flow  from  distinct  powers;  but  this 
does  not  prove  that  the  powers  themselves  are  identicaL 
Although  the  means  used  in  their  execution  may  some- 
times approach  each  other  so  nearly  as  to  be  confounded, 
there  are  other  situations  in  which  they  are  sufficiently 
distinct  to  establish  their  individuality."** 

Quarantine  Laws. — That  the  States  may  pass  laws 
which  relate  to  quarantine  and  the  preservation  of  health 
was  recognized  by  Congress  as  early  as  1796  and  1799, 
when  it  passed  acts  authorizing  the  President  to  direct 
the  revenue  officers  to  aid  in  the  execution  of  such  laws.*® 
In  Gibbons  v.  Ogden  (p.  205),  Chief  Justice  Marshall  said. 
The  acts  of  Congress  passed  in  1796  and  1799,  empowering 
and  directing  the  officers  of  the  General  Government  to 
conform  to,  and  assist  in  the  execution  of  quarantine 
and  health  laws  of  a  State  proceed,  it  is  said,  upon  the 
idea  that  these  laws  are  constitutional.  It  is  undoubtedly 
true,  that  they  do  proceed  upon  that  idea;  and  the  consti- 
tutionality of  such  laws  has  never,  so  far  as  we  are  in- 
formed, been  denied.  They  are  treated  as  quarantine 
and  health  laws,  and  are  so  denominated  in  the  acts  of 
Congress  and  are  considered  as  flowing  from  the  acknowl- 
edged powers  of  the  States,  to  provide  for  the  health  of 
the  citizens."^ 

The  States  can  pass  quarantine  laws  for  the  pro- 
tection of  health  and  may  require  the  payment  of 
small  fees  to  discharge  the  expense  of  such  examination 
as  the  States  think  is  necessary.*' 

The  legislature  of  Colorado  passed  an  act  which  pro- 
vided among  other  things,  that  it  should  be  unlawful 
for  any  person,  association,*  or  corporation,  to  bring  or 
drive,  or  cause  to  be  brought  or  driven,  into  that  State 
any  cattle  or  horses  having  an  infectious  or  contagious 
disease,  or  which  had  been  herded  or  brought  into  contact 
with  any  other  cattle  or  horses  laboring  under  such  dis- 
ease, at  any  time  within  ninety  days  prior  to  the  im- 
portation into  that  State,  and  the  act  further  provided 
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that  it  should  be  unlawful  for  any -person,  etc.,  to  bring 
or  drive,  etc.,  into  that  State  between  the  first  day  of 
April  and  the  first  day  of  November,  any  cattle  or  horses 
from  a  State,  territory,  or  county  south  of  the  thirty- 
sixth  parallel  of  north  latitude,  unless  said  cattle  or 
horses  have  been  held  at  some  place  north  of  the  said 
parallel  of  latitude,  for  at  least  ninety  days  prior  to 
the  importation  into  that  State,  etc.  The  validity  of 
the  act  was  questioned  on  the  ground  that  it  violated  the 
Federal  Constitution.  The  Supreme  Court  of  the  United 
States  decided  that  the  transportation  of  livestock  from 
State  to  State  was  a  branch  of  interstate  commerce;  and 
that  any  specified  rule  or  regulation  in  respect  to  such 
transportation,  which  Congress  might  lawfully  prescribe  and 
which  might  be  properly  deemed  a  regulation  of  such  com- 
merce controlled  throughout  the  Union ;  that  the  entire  sub- 
ject of  transportation  of  livestock  from  one  State  to  another 
should  be  taken  under  direct  national  supervision;  that  a 
system  be  devised  by  which  the  diseased  stock  might  be 
included  in  interstate  commerce;  that  all  local  or  State 
regulation  respecting  such  matters  should  cease  to  have 
any  force;  and  that  the  regulations  of  Congress  on  the 
subject  should  be   controlling. 

The  court  affirmed  the  previous  doctrine  that  a  State 
can  not,  by  its  police  regulation,  unnecessarily  burden 
foreign  or  interstate  commerce,  nor  can  the  police  powers 
of  a  State  be  exerted  so  as  to  defeat  or  impair  the  rights 
secured  by  the  National  Constitution,  but  the  opinion 
established  the  doctrine  (p.  151)  that  the  Constitution  of 
the  United  States  does  not  confer  upon  anyone  the  right 
to  introduce  into  a  State  contrary  to  its  law,  livestock 
affected  by  a  contagious,  infectious,  or  communicable 
disease,  and  whose  presence  may  be  injurious  to  the  do- 
mestic animals  of  the  State;  that  the  State,  in  the  absence 
of  Congressional  legislation,  may  protect  its  people  and 
their  property  against  such  dangers,  providing  that  such 
legislation  does  not  extend  beyond  the  necessities  of  the 
State,  or  unreasonably  burden  the  exercise  of  rights  se- 
cured by  the  Constitution  of  the  United  States.  The 
validitj^  of  the  statute  was  sustained.^* 

It  was  held  in  Smith  v.  St.  Louis  &  Southwestern  Ry.  Com- 
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pany,"^  that  the  purpose  and  essence  of  quarantine  laws 
was  the  prevention  of  disease,  and  that  the  law  was  not 
only  directed  to  what  was  actually  diseased,  but  to  that 
which  has  simply  been  exposed  to  disease.  It  was  held  also 
that  the  creation  of  a  commission  to  protect  domestic 
animals,  etc.,  from  contagious  and  infectious  diseases 
and  to  make  reasonable  regulations  to  carry  out  the 
purposes  of  its  creation,  was  not  in  conflict  with  the  Con- 
stitution of  the  United  States. 

In  Eimmish  v.  Ball,^^  held  the  validity  of  an  act  making 
any  person  liable  to  damages  who  should  allow  ''Texas  cat- 
tle" to  run  at  large  and  spread  the  disease  known  as  ''Texas 
fever,"  was  not  in  conflict  with  the  Constitution,  but  a  rea- 
sonable regulation.  A  statute  of  Iowa  which  gave  a  right  of 
action  for  damages  against  any  corporation  or  any  person 
which  should  bring  into  that  State  diseased  cattle,  or 
cattle  which  had  been  exposed  to  disease,  was  sustained 
on  the  ground  that  it  was^  not  a  regulation  of  commerce 
among  the  States,  that  it  was  only  a  rule  creating  a 
civil  liability  against  any  one  driving  or  transporting, 
or  causing  to  be  driven  or  transported,  cattle  liable  to 
impart,  or  capable  of  communicating  contagious  diseases.** 

The  questions  which  may  be  asked  of  a  witness  when  tes- 
tifying before  the  Commission  can  only  relate  to  complaints 
for  violating  the  act,  and  to  investigations  concerning  such 
matters  as  might  have  been  made  the  object  of  complaint 
by  the  Commission.*' 
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CHAPTER  XXIV. 

OOBPOBATIONS  AND  COMBINATIONS. 

There  is  no  express  provision  in  the  Constitution  re- 
lating to  corporations,  or  which  authorizes  their  estab- 
lishment by  Congress. 

On  the  18th  of  August,  just  one  month  before  the  Con- 
vention adjourned,  Mr.  Madison  submitted  certain  propo- 
sitions to  the  Convention  which  he  requested  should  be 
referred  to  the  Committee  of  Detail.  Among  them  was 
one  which  read:  **The  General  Legislature  shall  have 
power  to  grant  charters  of  corporations  in  cases  where  the 
public  good  may  require  them,  and  the  authority  of  a  sin- 
gle State  may  be  incompetent.'**  But  the  committee  did 
not  report  the  proposition  to  the  Convention.  On  the  14th 
of  September,  four  days  before  the  Convention  adjourned, 
Dr.  Franklin  moved  to  amend  the  provision  as  to  post- 
roads  by  adding  thereto  the  words,  **to  provide  for  cut- 
ting canals  where  deemed  necessary.*'^ 

This  proposed  amendment  caused  a  short  debate.  Mr. 
Wilson  was  in  favor  of  it.  Mr.  Sherman  opposed  it,  be- 
cause it  would  be  expensive,  and  the  benefit  accrue  to  the 
places  where  the  canals  went. 

Mr.  Madison  suggested  an  enlargement  of  the  motion 
so  as  to  read:  **To  grant  charters  of  incorporation  where 
the  interests  of  the  United  States  might  require,  and  the 
legislative  provisions  of  the  individual  States  may  be 
incompetent."  His  primary  object,  however,  was  to  se- 
cure easy  communication  between  the  States. 

This  amendment  was  seconded  by  Mr.  Randolph,  but 
was  opposed  by  Mr.  King.  Mr.  Wilson  thought  it  neces- 
sary to  prevent  a  State  from  obstructing  the  general  wel- 
fare. 

Mr.  King  replied  that  the  States  would  be  prejudiced 
and  divided  into  parties  by  it.    In  Philadelphia  and  New 
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York  it  would  be  referred  to  the  establishment  of  a  bank. 
In  other  places  it  would  be  referred  to  mercantile  monop- 
olies. 

Mr.  Wilson  suggested  the  importance  of  facilitating 
communication  with  the  Western  settlements  by  canals. 
Aa  to  banks,  he  did  not  agree  with  Mr.  King,  that  the 
power  in  that  point  of  view  would  excite  the  prejudices 
and  parties  which  he  apprehended.  As  to  monopolies, 
they  were  already  included  in  the  power  to  regulate  trader 

Mr.  Mason  was  for  limiting  the  power  to  the  single 
case  of  canals.  He  was  afraid  of  monopolies  of  every 
sort,  and  did  not  think  they  were  by  any  means  implied 
by  the  Constitution,  as  supposed  by  Mr.  Wilson. 

The  amendment  of  Mr.  Mason  that  the  power  be 
limited  to  canals  was  then  voted  on  and  lost  by  a  vote 
of  three  to  eight,  and  the  other  part  also  fell,  as  it  was 
included  in  the  rejected  power.* 

During  the  Colonial  period  but  six  business  corpora- 
tions were  chartered,  but  in  the  thirteen  years  under 
the  Articles  of  Confederation  the  number  increased  to 
between  twenty  and  thirty.  Of  these  one  was  incor- 
porated by  New  York,  two  by  Maryland,  three  by  South 
Carolina,  nine  by  Massachusetts,  six  by  Virginia,  and 
four  by  Pennsylvania.  That  there  was  a  strong  preju- 
dice in  the  Convention  and  afterwards  in  Congress  against 
inserting  a  clause  in  the  Constitution  authorizing  Con- 
gress to  charter  corporations  is  apparent  from  the  his- 
tory of  the  times.  Five  States — Massachusetts,  New 
Hampshire,  New  York,  North  Carolina,  and  Rhode  Is- 
land— in  their  ratifying  conventions  suggested  an  amend- 
ment to  the  Constitution  **that  Congress  erect  no  com- 
pany of  merchants  to  the  exclusive  advantage  of  com- 
merce. *'  Unsuccessful  attempts  were  also  made  during 
the  first  session  of  Congress  to  secure  such  an  amend- 
ment. In  1793  the  effort  was  renewed  in  the  Senate, 
but  that  also  failed.^ 

That  Congress  has  power  to  establish  corporations  is 
not  an  open  question.*^    Mr.  Hamilton  in  his  report  on  the 

s  Journal,   726. 

^  Ames,  Amendments  to  Constitution,  255. 

<t  Jefferson  has  left  the  following  interesting  contribution  on  this 
subject:      ''Baldwin  mentions  at  table  the  following  fact.     When  the 
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establishment  of  a  National  Bank  clearly  demonstrated 
that  the  power  existed  in  Congress  to  establish  any 
agency  necessary  for  carrying  on  the  Government,  and 
Marshall  crystalized  this  doctrine  into  law  in  his  great 
opinion  in  McCulloch  v.  Maryland/  In  that  opinion  the 
Chief  Justice  said:  ** Among  the  enumerated  powers,  we 
do  not  find  that  of  establishing  a  bank  or  creating  a 
corporation.  But  there  is  no  phrase  in  the  instrument 
which,  like  the  Articles  of  Confederation,  excludes  inci- 
dental or  implied  powers;  and  which  requires  that  every- 
thing granted  shall  be  expressly  and  minutely  described. 
Even  the  10th  amendment,  which  was  framed  for  the 
purpose  of  quieting  excessive  jealousies  which  had  been 
excited,  omits  the  word  'expressly,'  and  declares  only 
that  the  powers  'not  delegated  to  the  United  States,  nor 
prohibited  to  the  States,  are  reserved  to  the  States  or 
to  the  people,'  thus  leaving  the  question,  whether  the 
particular  power  which  may  become  the  subject  of  con- 
test has  been  delegated  to  the  one  government,  or  pro- 
hibited to  the  other,  to  depend  on  a  fair  construction 
of  the  whole  instrument.    The  men  who  drew  and  adopted 

bank  bill  was  under  discussion  in  the  House  of  Representatives,  Judge 
Wilson  came  in,  and  was  standing  by  Baldwin.  Baldwin  reminded 
him  of  the  following  fact  which  passed  in  the  grand  convention. 
Among  the  enumerated  powers  given  to  Congress,  was  one  to  erect  cor- 
porations. It  was,  on  debate,  struck  out.  Several  particular  powers 
were  then  proposed.  Among  others,  Robert  Morris  proposed  to  give 
Oongrees  a  power  to  establish  a  national  bank.  Qouvemeur  Morris 
opposed  it,  observing  that  it  was  extremely  doubtful  whether  the  con- 
stitution they  were  framing  could  ever  be  passed  at  all  by  the  people 
of  America;  that  to  give  it  its  best  chance,  however,  they  should  make 
it  as  palatable  as  possible,  and  put  nothing  into  it,  not  very  essential, 
which  might  raise  up  enemies;  that  his  colleague  (Robert  Morris) 
well  knew  that  'a  bank'  was,  in  their  State  (Pennsylvania)  the  very 
watchword  of  party;  that  a  hank  had  been  the  great  bone  of  conten- 
tion between  the  two  parties  of  the  State,  from  the  establishment  of 
their  constitution,  having  been  erected,  put  down,  and  erected  again, 
as  either  party  preponderated;  that  therefore,  to  insert  this  power, 
would  instantly  enlist  against  the  whole  instrument,  the  whole  of 
the  anti-bank  party  in  Pennsylvania.  Whereupon  it  was  rejected,  as 
was  every  other  special  power,  except  that  of  giving  copyrights  to 
authors,  and  patents  to  inventors;  the  general  power  of  incorporating 
being  whittled  down  to  this  shred.  Wilson  agreed  to  this  fact."  Jef- 
ferson's Correspondence,  Vol.  4,  606,  607. 
•9  Wheaton,  406. 
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this  amendment  had  experienced  the  embarrassments  re- 
sulting from  the  insertion  of  this  word  in  the  Articles  of 
Confederation,  and  probably  omitted  it  to  avoid  those 
embarrassments. ' ' 

Again  (p,  421),  ''If  we  look  to  the  origin  of  corporations, 
to  the  manner  in  which  they  have  been  framed  in  that 
government  from  which  we  have  derived  most  of  onr 
legal  principles  and  ideas,  or  to  the  uses  to  which  they 
have  been  applied,  we  find  no  reason  to  suppose  that  a 
constitution,  omitting,  and  wisely  omitting,  to  enumerate 
all  the  means  for  canying  into  execution  the  great  pow- 
ers vested  in  government,  ought  to  have  specified  this. 
Had  it  been  intended  to  grant  this  power  as  one  which 
should  be  distinct  and  independent,  to  be  exercised  in 
any  case  whatever,  it  would  have  found  a  place  among 
the  enumerated  powers  of  the  government.  But  being 
considered  merely  as  a  means,  to  be  employed  only  for 
the  purpose  of  carrying  into  execution  the  given  powers* 
there  could  be  no  motive  for  particularly  mentioning  it." 

In  his  opinion  in  Paul  v.  Virginia,^  Mr.  Justice  Field 
said:  ''At  the  time  of  the  formation  of  the  constitution 
a  large  part  of  the  commerce  of  the  world  was  carried 
on  by  corporations.  The  East  India  Co.,  the  Hudson's  Bay 
Co.,  the  Hamburgh  Co.,  the  Levant  Co.,  and  the  Virginia 
Co.,  may  be  named  among  the  many  corporations  then 
in  existence  which  acquired  from  the  extent  of  their  oper- 
ations celebrity  throughout  the  commercial  world.  This 
state  of  facts  forbids  the  supposition  that  it  was  intended 
in  the  grant  of  power  to  Congress  to  exclude  from  its 
control  commerce  of  corporations.  The  language  of  the 
grant  makes  no  reference  to  the  instrumentalities  by 
which  commerce  may  be  carried  on;  it  is  general,  and 
includes  alike  commerce  by  individuals,  partnerships,  as- 
sociations and   corporations." 

The  power  of  Congress  to  establish  corporations  is  not 
a  general  power,  but  is  limited  to  such  corporations  as 
fall  within  the  classification  of  interstate  commerce  cor- 
porations. Congress  could  not  establish  a  corporation 
which  was  to  engage  wholly  in  intrastate  business,  even 
though  such  a  corporation  sold  its  products  to  purchasers 
outside  the   state   of   its   creation.     The  Government   de- 

T  8  Wallace,  182-183. 
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rives  no  authority  from  the  Constitution  tp  enter  gen- 
erally into  business  competition  with  its  citizens.  It  may 
charter  a  corporation  which  is  to  engage  in  interstate 
business  like  the  National  road,  or  the  Pacific  Railroads, 
or  it  may  have  its  own  manufactories,  and  make  such 
of  its  own  supplies  as  it  chooses,  but  the  Constitution  con- 
tains no  grant  of  power  either  expressly  or  by  implica- 
tion which  would  justify  the  United  States  in  becoming 
,  a  manufacturer  of  the  necessities  of  life,  such  as  clothing 
or  food  products,  or  engaging  in  agriculture  and  by  that 
means  come  in  competition  with  the  private  enterprise 
and  capital  of  its  citizens.  Congress  has  no  more  power 
to  do  this  than  it  has  to  lay  taxes  for  purely  personal 
or  private  objects  and  this  it  can  not  do.® 

In  South  Carolina  v.  United  States*  Mr.  Justice  Brewer 
referring  to  the  commercial  conditions  of  the  country 
when  the  Constitution  was  adopted  used  this  language: 
"All  the  avenues  of  trade  were  open  to  the  individual. 
The  Government  did  not  attempt  to  exclude  him  from 
any.  Whatever  restraints  were  put  upon  him  were  mere 
police  regulations  to  control  his  conduct  in  the  business 
and  not  to  exclude  him  therefrom.  The  Government  was 
no  competitor,  nor  did  it  assume  to  carry  on  any  busi- 
ness which  ordinarily  is  carried  on  by  individuals.  Indeed 
every  attempt  at  monopoly  was  odious  in  the  eyes  of 
the  common  law  and  it  mattered  not  how  that  monopoly 
arose,  whether  from  the  grant  of  the  sovereign  or  other- 
wise. The  framers  of  the  Constitution  were  not  antici- 
pating that  a  State  would  attempt  to  monopolize  any 
business  heretofore  carried  on  by  individuals." 

This  general  principle,  however,  is  subject  to  the  ex- 
ception that  in  places  where  the  jurisdiction  of  Congress 
is  supreme  like  the  District  of  Columbia,  or  the  Terri- 
tories, or  those  new  possessions  which  are  neither  Terri- 
tories nor  districts  in  the  strict  meaning  of  those  terms — 
such  as  the  Philippine  Islands,  Porto  Rico,  the  Canal 
Zone,  the  jurisdiction  of  Congress  to  grant  corporate 
charters  is  complete  and  unquestioned.  The  report  of 
the  Judiciary  Committee  of  the  House  of  Representatives 

8  Loan  Association  ▼.  Topeka,  20  WaUaoe,  655-662. 
•  199  U.  S.,  437-57-58. 
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of  the  59th  Congress  on  this  subject  stated  the  doctrine 
to  be   (1st  Sess.,  No.  2491)  : 

**  Corporations  are  created  by  the  sovereign,  whether 
the  sovereign  be  the  United  States  or  a  State.  In  this 
regard  the  power  of  Congress-  is  limited,  while  the  power 
of  the  State  is  unlimited.  Whenever,  under  the  consti- 
tution, Congress  can  exercise  a  power,  Congress  can  create  a 
corporation  to  carry  that  power  into  execution;  and  to  the 
exclusion  of  the  States  create  corporations  in  the  Dis- 
trict of  Columbia,  and  all  territory  of  the  United  States, 
.  and  in  all  countries  subject  to  the  jurisdiction  of  the 
United  States.  Otherwise,  all  corporations  are  created 
by  the  States,  tinder  the  reserve  power  of  the  States.  At 
common  law  all  public  corporations  are  subject  to  the 
visitorial  power  of  the  legislature,  and  all  private  cor- 
porations are  subject  to  the  visitorial  power  of  the  courts. 
Congress  has  not  visitorial  power  over  corporations  created  by  a 
State." 

Probably  the  first  charter  granted  by  Congress  was  to 
the  Bank  of  North  America  by  the  Congress  of  the  Con- 
federation,   December    31,    1781.      Charters    granted    by 
Congress  under  the  Constitution  have  been: 
Bank  of  the  United  States  (1st  Stat,  at  L.,  191.)     (1791.) 
Bank  of  the  United  States  (3  Stat,  at  L.,  266.)     (1816.) 
Washington,  Alexandria  and  Georgetown  Steam  Packet 
Company.     Act  of  March  3,  1829. 
National  Banks.     (12  Stat,  at  L.,  665.)      (1862.) 
Union  Pacific  Railway  (12  Stat,  at  L.,  489.)     (1862.) 
Northern  Pacific  Railroad  (13  Stat,  at  L.,  365.)     (1864.) 
Atlantic    and    Pacific    Railroad    (14    Stat,    at   L.    292.) 
(1866.) 

Washington   Mail   Steamboat   Company,   Act   of   March 
25,  1870.     (16  Stat.,  78.) 

Washington    and   Boston   Steamboat   Company,   Act   of 
May  4,  1870.     (16  Stat.,  97.) 

National  Bolivian  Navigation  Co.,  June  29,  1870.      (16 
Stat,  at  L.,  168.) 
Texas  and  Pacific  Railroad  (17  Stat,  at  L.,  59.)     (1872.) 
Maritime    Canal   Company   of   Nicaragua    (25    Stat,    at 
L.,-  673.)      (1889.) 

The    power    of   Congress    to    create    corporations    as    a 
legitimate      and   appropriate   means   of  carrying  out   the 
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purpose  of  the  Government  is  now  as  firmly  established 
as  any  principle  in  our  Federal  jurisprudence.  That 
body  may  create  a  bank  to  enable  the  Oovemment  to 
carry  on  its  fiscal  operations,  or  a  railroad  corporation 
for  the  purpose  of  promoting  commerce  among  the  various 
States  of  the  Union.  It  may  also  authorize  the  construc- 
tion of  great  public  highways,  whose  purpose  is  to  con- 
nect several  of  the  States,  such  as  the  National  Boad 
which  ran  from  Cumberland  in  the  State  of  Maryland, 
across  the  Alleghany  Mountains  and  was  intended  to  ter- 
minate at  St.  Louis.  So,  it  may  authorize  the  construc- 
tion of  railroads  like  the  great  transcontinental  lines, 
known  as  the  Pacific  Bailroads.  It  may  also  construct  a 
bridge  across  navigable  waters  between  States  and  to  do 
this  may  appropriate  private  lands.*® 

There  is  no  better  illustration  of  American  commercial 
development  and  expansion  than  is  presented  by  the 
history  of  the  American  corporation.  North  Carolina 
was  the  first  State  to  moderate  the  rigid  feeling  which 
developed  in  the  Constitutional  Convention  and  after- 
wards in  Congress  towards  corporations,  and  soon  after 
the  adoption  of  the  Constitution  that  State  manifested 
a  friendly  disposition  to  this  method  of  conducting  busi- 
ness.** 

It  is  a  fact  patent  to  every  observer  that  corporations 
are  the  great  instrumentalities  through  which  the  private 
and  quasi  public  business  of  the  country  is  conducted.  Each 
State  in  the  Union  provides  for  their  creation  and  in- 
vites foreign  corporations  to  transact  business  within  its 
jurisdiction.  As  business  instrumentalities  and  agencies 
corporations  are  as  permanent  as  the  States  themselves. 
No  form  of  business  is  destined  to  endure  longer  than 
they,  and  the  American  people  must  recognize  that  they 
should  not  be  abused,  but  should  be  encouraged.  Beck- 
less  and  unnecessary  assaults  upon  their  methods  of  con- 
ducting business  should  not  be  committed  either  by  in- 
dividuals or  public  officials.  Their  rights  are  as  sacred 
under  the  Federal  and  State  Constitutions  and  the  Fed- 
eral and  State  laws  as  the  rights  of  partnerships,  or  in- 
dividuals.    There  is  no  form  of  business  more  desirable 

10  Luxton  V.  Northern  River  Bridge  Co.,  163  U.  S.,  526-629. 

11  American  Historical  Review,  Vol.  8,  466. 
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to  the  investor  than  an  honestly  managed  corporation, 
which  observes  the  law  of  its  creation.  Such  an  institu- 
tion deserves  the  confidence  of  the  public  and  the  protec- 
tion of  the  National  and  State  sovereignties. 

No  observer,  however,  of  the  trend  of  business  methods 
for  the  last  quarter  of  a  century  can  fail  to  observe  that 
some  corporations  have  grown  to  enormous  proportions 
with  a  capital  amounting  to  hundreds  of  millions  of  dol- 
lars. One  corporation  has  a  capital  of  $1,100,000,000. 
Another  of  $155,000,000,  another  of  $110,000,000,  and 
still  another  of  $120,000,000.  These  vast  capitalizations 
have  resulted  largely  from  the  fact  that  corporations  have 
combined  their  interests  and  united  in  a  greater  corpora- 
tion, or  in  modern  language  a  trust.  This  term  has  come  to 
have  a  fixed  and  definite  meaning  in  the  nomenclature  of  our 
jurisprudence  and  our  legislation,  although  it  is  compara- 
tively new.  The  original  trust  in  the  United  States  is  the 
Standard  Oil  Trust.  Perhaps  no  better  illustration  can  be 
given  of  what  is  meant  by  the  word  trust  than  to  quote 
from  the  Standard  Oil  Trust  Agreement,  as  to  the  com- 
ponent parts  of  that  trust.  The  agreement  was  made  on 
the  first  of  January,  1882.  According  to  its  own  terms 
the  parties  to  it  embraced  three  classes.  First,  all  the 
stockholders  and  members  of  the  following  corporations 
and  limited  partnerships.  Then  followed  a  list  of  fourteen 
corporations  and  limited  partnerships.  In  the  second 
class  there  were  forty-two  individuals.  In  the  third  class 
were  a  portion  of  the  stockholders  and  members  of  twenty- 
six  corporations  and  limited  partnerships.  In  addition 
to  these  the  corporation  also  embraced  '*  stockholders  and 
members  of  other  corporations  and  limited  partnerships 
who  might  hereafter  join  in  the  agreement  at  the  request 
of  the  trustees  hereof."**  How  many  there  were  of  this 
class  did  not  appear  from  the  agreement.  We  thus  see 
that  more  than  eighty-two  business  agencies  were  com- 
bined in  one.  To  this  new  business  organization  was  given 
the  name  of  "Trust''  for  the  first  time  in  the  United  States. 

Judge  Thayer,  in  United  States  v.  Northern  Securities 
Company,*"  said,  "What  is  commonly  termed  a  'trust' 
was   a  species   of   combination   organized   by   individuals 

12  State  of  Ohio,  ex  rel.  ▼.  Standard  Oil  Oo.,  49  Ohio  State,  142>143. 
i»120  Fed.  Rep.,  724. 
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or  corporations  for  the  purpose  of  monopolizing  the  manu- 
facture of  or  traffic  in  various  articles  and  commodities." 

The  great  objection  to  such  powerful  institutions  is  that 
some  of  them  seem  unwilling  to  submit  to  the  law.  Their 
position  as  indicated  by  their  conduct  is  that  they  have  out- 
grown the  law,  have  reached  a  position  where  they 
are  above  it,  and  beyond  it,  and  no  longer  subject  to  its 
provisions,  but  are  '*a  law  unto  themselves."  They  fre- 
quently ignore  the  provisions  of  the  statute  under  which 
they  were  created,  whether  it  be  national  or  State.  As  an 
illustration  of  what  is  meant  we  turn  again  to  the  Standard 
Oil  Trust.  One  of  the  components  of  that  trust  was  The 
Standard  Oil  Company  of  Ohio,  which  was  the  original 
Standard  Oil  Company.  Its  capital,  when  the  Standard 
Oil  Trust  was  formed,  was  $3,500,000,  which  was  divided 
into  35,000  shares  of  $100.00  each.  This  was  shown  by  the 
records  in  the  Secretary  of  State's  office  where  such  records 
are  required  to  be  kept.  To  the  whole  world,  and  to  the 
State,  this  was  true.  Every  citizen  of  the  State  and  every 
citizen  of  every  other  State  had  the  right  to  rely  upon  its 
being  true,  so  had  every  officer  of  the  State  Government. 
But  after  that  Company  became  a  member  of  the  Stan- 
dard Oil  Trust,  instead  of  having  35,000  shares  of  stock 
it  had  only  seven  shares.  The  other  34,993  shares  had  been 
transferred  to  the  Standard  Oil  Trust,  but  there  was 
nothing  in  the  public  record  to  indicate  the  transfer.  The 
corporation  was  holding  itself  out  as  acting  in  good 
faith  to  the  sovereignty  which  created  it.  The  trust 
agreement  whi<;h  disclosed  the  facts  was  only  dis- 
covered by  an  accident.  The  agreement  itself  provided: 
*'This  agreement,  together  with  the  registry  of  certificates, 
books  of  accounts,  and  other  books  and  papers  connected 
with  the  business  of  said  trust,  shall  be  safely  kept  at 
the  principal  office  of  said  trustees,"  and  that  was  at  No. 
26  Broadway,  New  York  City.^* 

What  opportunity  had  the  State  to  know  its  laws  were  be- 
ing violated  by  one  of  its  chartered  companies?  It  was  this 
secret  violation  of  the  laws  of  Ohio  more  than  anything  else 
which  led  to  the  suit  in  quo  warranto  brought  in  the  Su- 
preme Court  of  the  State  against  The  Standard  Oil  Company. 

1*  State  ex  rel.  Attorney  General,  v.  The  Standard  Oil  Co.,  49  Ohio 
State,  137-162. 
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Such  a  palpable  defiance  of  the  law  could  not  be  acquiesced 
in  when  the  facts  were  once  known,  but  such  conditions  did 
not  hurt  the  conscience  of  any  officer  of  the  company  or 
the  trust  and  brought  no  protest  from  them  or  their 
officers.  Some  other  corporations  following  the  ex- 
ample of  the  Standard  Oil  Company  have  formed  like  com- 
binations until  there  is  hardly  a  necessity  of  life  from  the 
manufacture  of  petroleum,  to  the  supply  of  meats  and  bread 
stuffs  which  is  not  under  the  control  of  a  trust.  The  relation 
which  the  trusts  of  the  country  sustain  to  the  body  politic, 
controlling  as  they  do  the  great  necessities  of  life,  and  the 
great  arteries  and  highways  of  commerce,  is  not  unlike  that 
which  the  heart  sustains  to  the  phjrsical  syistem.  That  great 
organ  controls  the  distribution  of  the  blood  in  the  body. 
The  trusts  control  the  manufacture,  the  supply, 
the  price  of  the  necessities  of  life,  and  the  agencies  of 
transportation.  Suppose  the  heart  had  the  power  of 
speech  and  should  say  to  an  arm — ^I  have  reason  to  be 
displeased  with  you  and  I  will  withdraw  your  supply  of 
blood — ^how  long  would  it  be  until  the  arm  would  be- 
come withered!  The  next  day  it  would  say  and  do  the 
same  to  some  other  organ  and  it  would  become  useless. 
Thus  the  heart  if  it  had  will  power  could  paralyze  every 
member  of  the  body  at  its  pleasure.  Just  so  with  these 
vast  and  powerful  combinations.  They  can  practically 
destroy  any  line  of  business  they  choose,  and  can  paralyze 
any  branch  of  industry  which  incurs  their  displeasure. 

It  is  not  the  vast  capitalization  of  the  corporations  that 
the  American  people  complain  of,  for  that  is  necessary  to 
conduct  the  great  business  enterprises  of  the  country, 
but  it  is  the  unlawful  means  which  some  of  them  employ, 
and  their  disregard  of  the  laws,  federal  and  State,  which 
arouse  the  displeasure  of  the  people  and  cause  the  develop- 
ment of  an  antagonistic  sentiment.  If  the  corporations  will 
obey  the  laws,  they  will  commend  themselves  to  the 
people  as  capable  of  accomplishing  great  good,  and  will 
be  appreciated  by  the  public. 

It  is  not  necessary  that  a  trust  should  be  incorporated, 
though  it  generally  is.  If  it  is  not  incorporated  it  is 
simply  a  union  of  individuals  or  partnerships. 

The  influence  of  these  mighty  combinations  became  so 
great  that  they  attracted  the  attention  of  State  Legisla- 
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tureSy  and  of  Congress,  and  State  and  national  legislation 
became  necessary  to  protect  the  interests  of  the  people. 

History  of  Federal  Trust  Legislation. — ^In  December, 
1865,  James  A.  Garfield,  afterwards  President  of  the 
United  States,  introduced  into  the  House  of  Representa- 
tives a  bill  **To  facilitate  commercial,  postal  and  military 
communication  among  the  several  States."  This  bill 
became  a  law  on  the  15th  of  June,  1866,  precisely  as  Mr. 
Garfield  had  introduced  it,  word  for  word  without  any 
alteration,  and  was  the  first  law  of  Congress  which  as- 
serted the  control  of  the  Government  over  interstate  com- 
merce.^" Prom  that  time  various  bills  were  introduced 
showing  the  feeling  in  Congress  on  the  subject,  though 
none  of  them  were  passed. 

On  the  27th  of  April,  1868,  Mr.  Orth  introduced  into  the 
House  of  Representatives  the  following  resolution:  **That 
the  Committee  on  Roads  and  Canals  be -instructed  to  inquire 
whether  Congress  has  the  power  under  the  Constitution  to 
provide  by  law  for  the  regulation  and  control  of  railroads, 
especially  those  extending  through  several  States  so  as  to  se- 
cure. First,  the  safety  of  passengers.  Second,  uniform  and 
equitable  rates  of  fare,  Third,  uniform  and  equitable  charges 
for  freight  or  transportation  of  property.  Fourth,  proper 
connection  with  each  other  as  to  transportation  of  passen- 
gers and  freight;  and,  if  in  the  opinion  of  the  Committee 
Congress  possesses  such  power,  the  Committee  shall  report 
a  bill  which  will  secure  the  foregoing  object. ''^'  "While 
this  bill  did  not  become  a  law  it  showed  the  growing 
sentiment  in  Congress  and  the  country  towards  combina- 
tions of  capital  and  the  determination  of  Congress  to 
legislate  concerning  them.  The  following  year  another 
bill  was  introduced  into  the  House  of  Representatives 
which  instructed  the  Committee  on  Judiciary  to  inquire 
into  the  power  of  Congress  to  legislate  for  the  protec- 
tion of  the  agricultural  interests  of  the  West  by  securing 
lower  railroad  rates.  In  1872  President  Grant  in  his  mes- 
sage to  Congress  notified  that  body  that  it  would  be 
called  upon  at  that  session  to  give  consideration  to  the 
means  for  cheaper  transportation  of  products  from  the 
South   and   West   to   the   Atlantic    Coast,    and   the   mes- 

iB  14  U.  S.,  Stat,  at  Large,  06. 

i«  Cong.  Globe,  part  3,  2d  Sesa.  40th  Cong.  1867-68,  2331. 


582  CONSTITUTION    OF   THB    UNITED   STATES. 

sage  contained  a  reoommendation  that  Congress  should 
appoint  a  committee  for  the  purpose  of  obtaining  informa- 
tion on  the  subject  so  that  suitable  legislation  could  be  en- 
acted. Following  the  suggestion  of  the  President  Congress 
appointed  such  a  committee.  The  investigation  of  the 
Committee  was  far-reaching  and  its  report  comprehensive. 

In  1873  or  1874  a  bill  was  introduced  into  the  House 
of  Representatives,  the  purpose  of  which  was  to  regulate 
interstate  commerce  in  its  relation  to  railroads,  and  which 
provided  for  the  appointment  of  a  commission  which 
should  carry  the  provisions  of  the  bill  into  effect.  It 
passed  the  House  of  Bepresentatives  but  failed  in  the 
Senate.  In  1874  Senator  Sherman  introduced  a  bill 
in  the  Senate,  for  the  purpose  of  prohibiting  and  de- 
claring unlawful  any  unjust  discriminations  between 
railroads  and  provided  that  all  rates  should  be  pub- 
lished, and  punishing  violations  of  the  law.  In  1878 
a  bill  was  introduced  in  the  House  of  Bepresentatives 
to  regulate  commerce  among  the  States  and  prohib- 
iting unjust  discrimination  between  common  carriers. 
In  1885  Senator  Cullom  introduced  a  bill  which  pro- 
vided for  the  appointment  of  a  commission  which 
should  regulate  common  carriers.  This  bill  passed  the 
Senate,  but  in  the  House  it  came  in  contact  with  a  bill 
introduced  by  Mr.  Reagan,  which  contained  similar  pro- 
visions. After  a  thorough  discussion  in  that  body  some  of 
the  provisions  of  the  Reagan  bill  were  incorporated  into 
the  Cullom  bill,  which  was  then  passed  and  became  the  act 
under  which  the  Interstate  Commerce  Commission  was 
created. 

It  will  be  seen  that  it  was  twenty-two  years  from  the 
time  Mr.  Garfield  introduced  his  bill  until  the  passage 
of  the  bill  creating  a  commisaion  which  should  largely 
have  control  over  the  interstate  commerce  of  the  country. 
When  the  history  of  this  legislation  is  written  and  its 
triumph  recorded  despite  the  various  methods  by  which 
its  progress  was  impeded  it  will  be  a  fine  chapter  in  the 
development  of  the  commercial  history  of  the  United 
States.  Our  federal  statutes  along  this  line  mark  the 
progress  of  the  nation  and  the  thought  of  its  people. 

In  1890  Congress  passed  an  act  entitled  '*An  act  to 
protect  trade  and  commerce  against  unlawful  restraints 
and  monopolies."     The  passage  of  this  bill  marked  the 


OOBPORATIONS   AND   COMBINATIONS.  583 

growth  of  the  Anti-Trust  sentiment  of  the  country  since 
Mr.  Garfield  introduced  his  bill  twenty-five  years  before. 
The  first  section  provided,  ''Every  contract,  combination 
in  the  form  of  trust  or  otherwise,  or  conspiracy,  in  re- 
straint of  trade,  or  commerce  among  the  several  States, 
or  with  foreign  nations,  is  hereby  declared  to  be  illegal." 
The  second  section,  ''Every  person  who  shall  monopolize 
or  attempt  to  monopolize,  or  combine,  or  conspire  with 
any  other  person  or  persons,  to  monopolize  any  part  of 
the  trade  or  commerce  among  the  several  States,  or  with 
foreign  nations,  shall  be  deemed  guilty  of  a  misdemeanor, 
etc."  The  act  provided  a  punishment  for  the  violation 
of  its  provisions;  declared  all  trusts  formed  in  the  Dis- 
trict of  Columbia,  or  in  any  of  the  territories  to  be 
illegal  and  gave  the  Circuit  Courts  jurisdiction  of  suits 
brought  under  the  act,  and  made  it  the  duty  of  the 
District  Attorneys  under  the  direction  of  the  Attorney 
General  to  institute  proceedings  in  equity  to  prevent  and 
restrain  such  violations.^^ 

A  number  of  suits  have  been  brought  by  the  United  States 
under  this  act,  the  decisions  in  which  have  been  of  great 
importance  to  the  commercial  interests  of  the  nation,  as 
well  as  to  the  people. 

The  first  case  was  that  of  the  United  States  v.  E.  C. 
Knight  Co.,^*  which  grew  out  of  the  following  facts: 

The  American  Sugar  Refining  Company,  incorporated 
under  the  laws  of  New  Jersey,  and  being  in  control  of 
a  majority  of  the  sugar  manufacturers  in  the  United 
States,  purchased  the  stock  of  four  sugar  refineries  in 
the  city  of  Philadelphia,  which  resulted  in  giving  the 
company  a  practical  monopoly  of  the  business  in  the 
United  States.  The  validity  of  the  purchase  was  attacked 
as  being  in  violation  of  the  provisions  of  the  foregoing 
law,  but  it  was  held  by  the  Supreme  Court  of  the  United 
States — Justice  Harlan  dissenting  in  a  vigorous  opinion — 
that  as  the  agreement  referred  only  to  the  manufacture 
or  production  of  sugar  by  the  parties  to  the  combination 
it  did  not  partake  of  the  characteristics  of  interstate  or 
international  commerce,  and  therefore,  was  not  a  viola- 
tion of  the  act. 

17  26  U.  &  Statutes  at  Large,  209. 
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The  next  case  was  that  of  United  States  v.  Trans-Mis- 
souri Freight  Association."  On  the  15th  day  of  March, 
1889,  various  railroad  companies  entered  into  an  agree- 
ment by  which  they  formed  themselves  into  an  associa- 
tion known  as  the  ''Trans-Missouri  Freight  Association." 
The  agreement  provided  that  it  was  formed  (p.  292),  **for 
the'  purpose  of  mutual  protection  by  establishing  and 
maintaining  reasonable  rates,  rules  and  regulations  on 
all  freight  traflSc,  both  through  and  local."  It  was 
claimed  by  the  Government  that  the  necessary  effect  of 
the  agreement  was  to  restrain  trade  or  commerce  between 
the  railroads  and  that  it  was  entered  into  by  the  companies 
for  the  purpose  of  advancing  the  rates  on  transfer  of  freight. 
On  the  other  hand  the  companies  denied  the  illegality  of 
the  agreement  and  also  denied  that  its  purpose  was  to 
increase  freight  rates,  but  averred  that  without  such 
agreement  the  competition  between  the  roadcr  would  be 
so  strenuous  as  to  cause  severe  losses  to  each  of  them 
and  possibly  financial  ruin.  It  was  held  by  the  Supreme 
Court  (p.  314),  that  the  agreement  was  in  violation  of  the 
act  of  Congress.  **It  is  entirely  appropriate,"  said  Peck- 
ham,  Justice  (p.  324),  **  generally  to  subject  corporations  or 
persons  engaged  in  trading  or  manufacturing  to  different 
rules  from  those  applicable  to  railroads  in  their  trans- 
portation business;  but  when  the  evil  to  be  remedied  is 
similar  in  both  kinds  of  corporations,  such  as  contracts 
which  are  unquestionably  in  restraint  of  trade,  we  see 
no  reason  why  similar  rules  should  not  be  promulgated 
in  regard  to  both,  and  both  be  covered  in  the  same 
statute  by  general  language  sufficiently  broad  to  include 
them  both.  We  see  nothing  either  in  contemporaneous 
,  history,  in  the  legal  situation  at  the  time  of  the  passage 
of  the  statute,  in  its  legislative  history,  or  in  any  general 
difference  in  the  nature  or  kind  of  these  trading  or 
manufacturing  companies  from  railroad  companies,  which 
would  lead  us  to  the  conclusion  that  it  can  not  be  sup- 
posed the  legislature  in  prohibiting  the  making  of  con- 
tracts in  restraint  of  trade  intended  to  include  railroads 
within  the  purview  of  that  act." 

Again  (p.  340):  '*The  arguments  which  have  been  ad- 
dressed to   us   against   the   inclusion   of  all   contracts  in 
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restraint  of  trade,  as  provided  for  by  the  language  of 
the  act,  have  been  based  upon  the  alleged  presumption 
that  Congress,  notwithstanding  the  language  of  the  act, 
could  not  have  intended  to  embrace  all  contracts,  but 
only  such  contracts  as  were  in  unreasonable  restraint  of 
trade.  Under  these  circumstances  we  are,  therefore, 
asked  to  hold  that  the  act  of  Congress  excepts  contracts 
which  are  not  in  unreasonable  restraint  of  trade,  and 
which  only  keep  rates  up  to  a  reasonable  price,  notwith- 
standing the  language  of  the  act  makes  no  such  exception. 
In  other  words,  we  are  asked  to  read  into  the  act  by 
way  of  judicial  legislation  an  exception  that  is  not  placed 
there  by  the  lawmaking  branch  of  the  Government,  and 
this  is  to  be  done  upon  the  theory  that  the  impolicy  of 
such  legislation  is  so  clear  that  it  can  not  be  supposed 
Congress  intended  the  natural  import  of  the  language 
it  used.  This  we  can  not  and  ought  not  to  do.  That  im- 
policy is  not  so  clear,  nor  are  the  reasons  for  the  excep- 
tion so  potent  as  to  permit  us  to  interpolate  an  exception 
into  the  langauge  of  the  act,  and  to  thus  materially  alter 
its  meaning  and  effect.  It  may  be  that  the  policy  evi- 
denced by  the  passage  of  the  act  itself  will,  if  carried 
out,  result  in  disaster  to  the  roads  and  in  a  failure  to 
secure  the  advantages  sought  from  such  legislation. 
'*  Whether  that  will  be  the  result  or  not  we  do  not  know 
and  can  not  predict.  Thes^e  considerations  are,  however, 
not  for  us.  If  the  act  ought  to  read  as  contended  for 
by  the  defendants.  Congress  is  the  body  to  amend  it  and 
not  this  court,  by  a  process  of  judicial  legislation  wholly 
unjustifiable.  Large  numbers  do  not  agree  that  the  view 
taken  by  defendants  is  sound  or  true  in  substance,  and 
Congress  may  and  very  probably  did  share  in  that  belief 
in  passing  the  act.  The  public  policy  of  the  Government 
is  to  be  found  in  its  statutes,  and  when  they  have  not 
directly  spoken,  then  in  the  decisions  of  the  courts  and 
the  constant  practice  of  the  government  officials;  but 
when  the  lawmaking  power  speaks  upon  a  particular 
subject,  over  which  it  has  constitutional  power  to  legis- 
late, public  policy  in  such  a  case  is  what  the  statute 
enacts.  If  the  law  prohibit  any  contract  or  combination 
in  restraint  of  trade  or  commerce,  a  contract  or  com- 
bination made  in  violation  of  such  law  is  void,  whatever 
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may  have  been  theretofore  decided  by  the  courts  to  have 
been  the  public  policy  of  the  country  on  that  subject." 

The  agreement  was  held  by  a  majority  of  the  court 
to  be  void  although  it  was  entered  into  prior  to  the 
passage  of  the  act.  But  the  court  held  that  the  act  had 
no  retroactive  effect. 

In  United  States  v.  Joint  Traffic  Association,**  thirty- 
one  railroad  companies  which  were  engaged  in  carrying 
freight  and  passengers  from  Chicago  to  the  Atlantic 
Coast,  had  entered  into  an  arrangement  known  as  the 
''Joint  Traffic  Association."  One  ^of  the  provisions  of  the 
agreement  was  that  the  association  should  have  jurisdic- 
tion over  competition  in  traffic  and  should  have  the  right 
to  fix  rates  and  charges  and  change  the  same  as  in 
their  judgment  seemed  proper  from  time  to  time.  No 
one  of  the  parties  to  the  agreement  could  change  the 
rates.  The  agreement  further  provided  that  it  should 
not  violate  the  interstate  commerce  act,  but  that  the  man- 
agers should  co-operate  with  the  Interstate  Commerce  Com- 
missioners in  securing  stability  and  uniformity  in  rates, 
etc.  It  was  held  by  a  majority  of  the  court  that  the 
agreement  was  substantially  like  that  set  forth  in  the 
Trans-Missouri  Freight  Association  and  was  prohibited 
by  the  act  of  July  2,  1890.  It  was  further  held,  that 
Congress  could  provide  that  no  contract  or  combination 
between  interstate  roads  should  be  legal,  the  effect  of 
which  was  to  restrain  trade  or  commerce  and  practically 
annulling  the  law  of  competition. 

This  case  was  followed  by  that  of  Hopkins  v.  United 
States,*^  in  which  it  was  found  that  the  Kansas  City 
Live  Stock  Exchange  was  an  association  of  volunteer 
members  but  did  business  in  the  stock  yards  in  Kansas 
City,  Missouri,  and  in  Kansas  City,  Kansas;  that  they 
had  adopted  articles  of  association  by  which  they  agreed 
to  be  bound,  that  the  business  of  the  exchange  was  con- 
ducted by  a  board  of  directors;  that  the  building  owned 
by  the  stockyards  company  was  located  one  half  in  the 
State  of  Missouri  and  the  other  half  in  the  State  of 
Kansas,  and  half  of  the  defendants  had  offices  and  trans- 
acted business  in  these  stock  yards  in  that  part  of  the 
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building  situated  in  the  State  of  Kansas  and  the  other 
half  in  that  part  of  the  building  situated  in  the  State 
of  Missouri;  that  the  Kansas  City  stockyards  company 
was  a  corporation  owning  the  stockyards,  where  the  busi- 
ness wa»  done  by  the  members  of  the  Exchange;  that 
substantially  all  the  business  transacted  in  the  matter  of 
receiving,  buying,  selling,  and  handling  livestock  at 
Kansas  City  was  carried  on  by  the  defendants  and  other 
members  of  the  Exchange  as  commissioners.  The  rules 
of  the  Association  prohibited  its  members  from  buying 
stock  from  any  commission  merchant  in  Kansas  City  who 
was  not  a  member  of  the  Exchange  and  the  members  of 
the  Association  fixed  the  commission  for  selling  livestock, 
etc.  It  was  held  that  such  an  agreement  did  not  embrace 
interstate  commerce  and  did  not  violate  the  provisions 
of  the  act  of  July  2,  1890. 

The  next  case  was  that  of  Addyston  Pipe  and  Steel 
Company  v.  United  States.  The  facts  were  that  certain 
corporations  engaged  in  the  manufacture  of  steel,  and 
transportation  of  iron  pipe  to  different  places  in  the 
United  States  entered  into  an  agreement  which  was 
claimed  to  be  unlawful  and  in  violation  of  the  anti-trust 
act  of  July  2,  1890.  It  was  charged  that  by  the  terms 
of  the  agreement  there  should  be  no  competition  between 
the  members  thereof  in  any  of  the  States  or  Territories 
mentioned  in  the  agreement  in  regard  to  the  manufacture 
and  sale  of  cast  iron  pipe,  and  that  in  obedience  to  such 
agreement  and  combination  and  to  carry  out  the  same 
the  defendants  were  operating  their  shops  and  selling  and 
shipping  the  pipe  manufactured  by  them  into  other  States 
and  Territories  under  contract  for  the  manufacture  and 
sale  of  such  by  the  citizens  of  such  other  States  and  Ter- 
ritories, and  that  a  ''bonus"  was  charged  against  the 
manufacturer  of  the  pipe  and  was  paid.  It  was  alleged 
in  the  bill  that  the  purpose  of  the  agreement  was  to  in- 
crease the  price  of  iron  pipe  in  which  the  defendants 
dealt.  It  was  held  by  the  Supreme  Court  that  there  was 
nothing  in  the  provision  of  the  Constitution  conferring 
power  upon  Congress  to  regulate  commerce  which  would 
prevent  that  body  from  legislating  on  the  subject  and 
prohibiting  private  contracts  which,  directly  and  sub- 
stantially, and  not  as  a  mere  incident,  undertook  to  regu- 
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late  interstate  commerce,  and  that  the  contract  set  forth 
in  the  bill  was  one  in  restraint  of  trade  concerning  which 
Congress  had  the  right  to  legislate,  and  was  a  violation 
of  the  act  of  1890." 

In  Montague  &  Co.  v.  Lowry,"  it  was  shown  that  an 
Association  existed  in  California  composed  of  dealers  in 
tiles,  mantels  and  grates,  whose  members  resided  in  dif- 
ferent portions  of  that  State  and  that  there  were  other 
members  of  the  organization  who  were  manufacturers  of 
such  articles  who  resided  in  other  States.  No  manufac- 
turers of  tile  resided  in  California.  It  was  claimed 
that  the  manufacturers  and  dealers  were  engaged  in 
a  business  which  amounted  to  commerce  among  the 
States.  It  was  also  claimed  that  the  object  of  the  Asso- 
ciation was  to  unite  all  dealers  in  tiles,  fireplace  fix- 
tures and  mantels  in  San  Francisco  and  vicinity  and 
by  frequent  exchange  of  ideas  advance  the  interests 
and  promote  the  mutual  welfare  of  its  members.  Among 
other  things  the  constitution  of  the  association  pro- 
vided that  any  individual,  corporation,  or  firm,  engaged 
in  such  business  in  the  City  of  San  Francisco,  or 
within  a  radius  of  200  miles  who  had  an  established 
business  and  was  carrying  not  less  than  $3,000  worth  of 
stock,  might,  on  certain  conditions,  enjoy  the  benefits  of 
a  membership  in  the  association. 

An  action  was  brought  by  a  dealer  in  tile  and  mantels, 
etc.,  who  was  not  a  member  of  the  association,  to  recover 
damages  under  the  7th  section  of  the  act  of  July  2,  1890. 
The  court  held  (p.  47)  that  the  purchase  and  sale  of  tile 
between  the  manufacturers  in  one  State  and  dealers  in 
another  State  constituted  interstate  commerce;  also,  that 
the  association  was  not  a  combination  or  monopoly  among 
manufacturers  simply,  but  one  between  them  and  dealers 
in  the  manufactured  article,  which  was  an  article  of^ 
commerce  between  the  States.  A  verdict  having  been 
rendered  by  the  jury  in  favor  of  the  plaintiff  the  Court 
sustained  it  and  it  was  held  that  the  association  con- 
stituted and  amounted  to  an  agreement  or  combination 
in  restraint  of  trade,  and  that  under  the  seventh  section 
of  the  act  the  plaintiflfs  below  were  entitled  to  recover 
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threefold  the  damages  fopnd  by  the  jury  and  that  in 
addition  they  were  entitled  to  recover  reasonable  attor- 
ney's fees. 

The  Northern  Pacific  Railway  Company,  and  the  Great 
Northern  Railway  Company,  owned,  operated  and  con- 
trolled two  separate,  independent,  parallel  and  compet- 
ing lines  of  railway,  running  east  and  west  across  the 
States  of  Wisconsin,  Minnesota,  North  Dakota,  Montana, 
Idaho,  Washington  and  Oregon.  The  Northern  Pacific 
system  extended  from  Ashland  in  the  State  of  Wis- 
consin and  from  Duluth  and  St.  Paul  in  the  State  of 
Minnesota,  through  Helena  in  the  State  of  Montana,  and 
Spokane  in  the  State  of  Washington,  to  Seattle  and  Ta- 
coma  in  the  State  of  Washington,  and  Portland  in  the 
State  of  Oregon.  The  Great  Northern  system  ex- 
tended from  Superior  in  the  State  of  Wisconsin  and 
from  Duluth  and  St.  Paul  in  the  State  of  Minnesota 
through  Spokane  in  the  State  of  Washington  to  Ever- 
ett and  Seattle  in  the  State  of  Washington,  and  Port- 
land in  the  State  of  Oregon,  with  a  projecting  line  to 
Helena  in  the  State  of  Montana,  thus  furnishing  to  the 
public  two  parallel  and  competing  transcontinental  lines 
connecting  the  Great  Lakes  and  the  Mississippi  River 
with  Puget  Sound  and  the  Pacific  Ocean.  These  were 
the  only  transcontinental  lines  of  railway  extending 
across  the  Northern  tier  of  States  of  the  United  States 
west  of  and  from  the  Great  Lakes  and  the  Mississippi 
to  the  Pacific  Ocean.  They  were  engaged  in  active  compe- 
tition with  each  other  for  freight  and  passenger  traffic 
among  the -several  States  and  between  such  States  and 
foreign  countries,  each  system  connecting  at  its  terminals 
not  only  with  other  lines  of  railway,  but  with  lake  and 
river  steamers  to  the  States  and  foreign  countries  and 
at  their  western  terminals  the  sea-going  vessels  to  other 
States,  Territories  and  possessions  of  the  United  States 
and  to  foreign  countries. 

These  companies  conceived  the  scheme  of  combining 
their  interests  and  organizing  a  separate  and  independent 
corporation  which  should  hold  the  stock  of  the  two  con- 
stituent companies  and  should  be  called  the  Northern  Se- 
curities Company.  This  plan  was  executed  and  the  North- 
ern Securities  Company  became  the  holder  of  more  than 
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ninety  percent  of  the  stock  of  the  Northern  Pacific  Company 
and  more  than  three-fourths  of  the  stock  of  the  Great 
Northern  Company.  The  stockholders  of  these  respective 
companies  who  delivered  their  stock  to  this  new  corpora- 
tion received  in  exchange  for  it  stock  in  the  holding  com- 
pany. In  this  respect  the  whole  scheme  was  similar  to 
that  of  the  Standard  Oil  Trust,  in  that,  the  stockholders 
of  the  constituent  companies  surrendered  their  stock  in 
such  companies  and  received  in  return  stock  in  the  general 
trust.  The  Supreme  Court,  in  Northern  Securities  Company 
V.  United  States*^  decided,  by  a  majority,  that  the  necessary 
result  of  this  combination  was,  that  the  -companies  which 
formed  the  Northern  Securities  Company  ceased  to  be 
competitors  in  business  and  became  a  consolidated  cor- 
poration, the  object  of  which  was  to  carry  out  the  pur- 
pose of  the  original  combination  by  which  competition 
between  the  original  companies  ceased,  and  that  such  an 
arrangement  was  illegal  because  in  conflict  with  the  pro- 
vision of  the  act  of  Congress.  Also  (p.  332),  that  to 
vitiate  a  combination,  such  as  the  act  of  Congress  con- 
demns, it  need  not  be  shown  that  the  combination  would 
result  in  a  total  suppression  of  trade  or  in  a  complete 
monopoly,  but  only  that  by  its  necessary  operation  it 
tends  to  restrain  interstate  or  international  trade  or  com- 
merce or  tends  to  create  a  monopoly  in  such  trade  or 
commerce  and  deprives  the  public  of  the  advantages  that 
flow  from  open  competition. 

An  agreement  was  entered  into  between  certain  parties 
engaged  in  the  business  of  buying  live  stock  at  the  stock- 
yards in  Chicago,  Omaha,  St.  Joseph,  Kansas  City,  East 
St.  Louis,  and  St.  Paul,  and  slaughtering  such  stock  at 
their  respective  places  in  different  States  and  convert- 
ing said  stock  into  fresh  meat  for  human  consumption. 
The  same  parties  were  also  engaged  in  selling  such  meats 
to  dealers  and  consumers  in  various  States  and  Terri- 
tories throughout  the  United  States  and  in  the  Diptrict 
of  Columbia  and  in  foreign  countries,  and  in  shipping 
such  meals  over  the  various  lines  of  railroad  to  such 
dealers  and  consumers.  The  parties  to  the  agreement 
controlled  more  than  half  the  trade  and  commerce  in 
fresh  meats  in  the  United  States.     For  the  purpose  of 
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restraining  competition  among  themselves  as  to  the  pur- 
chase of  live  stock,  the  parties  entered  into  a  combination 
by  which  their  respective  purchasing  agents  should  re- 
frain from  bidding  against  each  other,  '' except  per- 
functorily and  without  good  faith,"  and  by  this  means 
compelling  the  owners  of  such  stock  to  sell  at  less  prices 
than  they  would  receive  if  the  bidding  really  was  com- 
petitive. The  agreement  further  provided  that  the  agents 
of  the  parties  thereto  should  bid  up  the  prices  of  live  stock 
at  different  times  for  a  few  days,  ''so  that  the  market 
reports  will  show  prices  much  higher  than  the  state  of 
the  trade  will  warrant,"  the  purpose  being  to  induce 
owners  of  stock  throughout  the  country  to  make  ship- 
ments to  the  stock  yards  to  their  disadvantage.  Another 
provision  of  the  agreement  was,  that  the  parties  com- 
bined "to  arbitrarily,  from  time  to  time  raise,  lower,  and 
fix  prices,  and  to  maintain  uniform  prices  at  which  they 
will  sell,"  to  dealers  throughout  the  United  States. 

Such  an  agreement  was  held  by  the  Supreme  Court, 
in  Swift  &  Company  v.  United  States,*'  to  be  an  illegal 
combination  and  in  violation  of  the  act  of  Congress. 

The  General  Assembly  of  Kansas  passed  an  act  making 
it  unlawful  for  any  persons,  firms,  corporations,  or  asso- 
ciations of  persons,  or  two  or  more  of  them  to  form  a 
combination:  First  to  create  or  carry  out  restrictions  in 
trade  or  commerce,  or  to  carry  out  restrictions  in  the 
full  and  free  pursuit  of  any  business.  Second,  to  increase 
or  reduce  the  price  of  merchandise.  Third,  to  prevent 
competition  in  the  manufacture,  transportation,  or  pur- 
chase of  merchandise.  Fourth,  to  fix  any  standard  or 
figure  whereby  the  price  of  merchandise  shall  be  con- 
trolled or  established.  Fifth,  to  make  or  enter  into,  or 
execute  any  contract,  obligation,  or  agreement,  by  which 
parties  shall  bind  themselves  not  to  sell,  transport,  or 
dispose  of  any  article  of  merchandise  below  a  common 
figure,  etc. 

After  this  act  was  passed  there  were  four  dealers  in 
wheat  in  a  small  town  situated  on  the  Missouri  Pacific 
Railroad,  three  of  whom  owned  elevators  and  one  a  mill 
and  they  were  competitors  in  the  purchase  of  grain. 
They  entered  into  an  agreement  by  which  if  one  bought 
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and  shipped  more  grain  than  the  others  that  excess  pur- 
chaser would  pay  the  others  a  certain  per  cent.  As  se- 
curity for  such  agreement  the  parties  deposited  their 
checks  with  a  fifth  party.  They  made  weekly  reports 
of  the  amount  of  grain  each  purchased.  If  one  had  pur- 
chased more  than  his  share  he  paid  three  cents  a  bushel 
for  the  excess  and  that  amount  was  divided  among  the 
other  dealers.  Under  the  above  statute  the  fifth  party 
was  indicted  and  convicted.  The  Supreme  Court  of  the 
United  States  in  Smiley  T.  Kansas,**  affirmed  the  judg- 
ment of  the  Supreme  Court  of  Kansas,  and  Mr.  Justice 
Brewer,  in  delivering  the  opinion  (p.  456),  said:  **That 
the  transaction  was  within  the  letter  of  the  statute,  in 
that  it  tended  to  prevent  competition  in  the  purchase 
of  merchandise,  is  not  open  to  doubt.  It  is  also  within  the 
spirit  of  the  statute.  It  imposed  an  unreasonable  restraint 
upon  competition. 

''Undoubtedly  there  is  a  certain  freedom  of  contract 
which  can  not  be  destroyed  by  legislative  enactment.  In 
pursuance  of  that  freedom  parties  may  seek  to  further 
their  business  interests,  and  it  may  not  be  always  easy 
to  draw  the  line  between  those  contracts  which  are  be- 
yond the  reach  of  the  police  power  and  those  which  are 
subject  to  prohibition  or  restraint.  But  a  secret  arrange- 
ment, by  which,  under  penalties,  an  apparently  existing 
competition  among  all  the  dealers,  in  a  community  in 
one  of  the  necessaries  of  life  is  substantially  destroyed, 
without  any  merging  of  interests  through  partnership  or 
incorporation,  is  one  to  which  the  police  power  extends. 
That  is  as  far  as  we  need  to  go  in  sustaining  the  judg- 
ment in  this  case." 

In  Harriman  v.  Northern  Securities  Company,*^  which 
was  a  suit  growing  out  of  the  suit  of  the  United  States 
V.  The  Northern  Securities  Company,  it  was  held  by  the 
Supreme  Court,  that  the  Northern  Pacific  Railroad  sys- 
tem in  connection  with  the  Burlington  Railroad  system 
was  a  competitor  with  the  Union  Pacific  Railroad  system, 
and  that  the  plan  of  reorganization  attempted  in  pur- 
suance of  the  judgment  of  the  Court  in  United  States  v. 
Northern    Securities    Company,    would    tend    to    smother 
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competition  and  would  consequently  be  in  violation  of 
the  Sherman  act  and  the  results  of  the  suit  of  United 
States  V.  Northern  Securities  Company.  Such  a  proceed- 
ing was  consequently  declared  to  be  illegal. 

An  action  was  brought  by  the  State  of  Texas  under 
the  Anti-Trust  Law  of  that  State  to  forfeit  the  license 
of  the  National  Cotton  Oil  Company  to  do  business  in 
the  State  of  Texas  for  violation  of  the  provision  of  the 
Anti-Trust  Act.  It  was  claimed  that  the  acts  of  the 
Texas  legislature  were  in  violation  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United  States  and 
consequently  void.  The  petition  averred  that  the  National 
Cotton  Oil  Company  and  the  Southern  Cotton  Oil  Com- 
pany were  corporations  under  the  laws  of  the  State  of 
New  Jersey,  but  were  transacting  business  in  the  State 
of  Texas  by  permission  of  that  State.  The  Taylor 
Cotton  Oil  Works  was  a  Texas  corporation.  The  two 
foreign  corporations  and  the  Texas  corporation,  the  bill 
alleged,  were  ''engaged  in  the  business  of  the  manufac- 
ture and  sale  of  cotton  seed  oil,  and  other  various  pro- 
ducts; that  the  three  corporations,  together  with  other 
parties,  firms  and  corporations,  became  members  of  and 
parties  to  a  pool,  trust,  agreement,  confederation  and 
understanding,  whereby  each  for  itself  and  with  each 
other,  and  all  together  agreed  to  regulate  and  fix,  and 
did  regulate  and  fix  the  price  at  which  they  would  buy 
cotton  seed,  and  that  they  especially  regulated  and  fixed 
the  price  of  cotton  seed  throughout  the  State  of  Texas 
at  a  price  per  ton  and  agreed  with  each  other  that  they 
would  not  give  more  than  that  sum  in  Texas  for  cotton 
seed."  The  Supreme  Court  of  the  United  States,  in 
National  Cotton  Oil  Company  v.  Texas,*'  held  that 
the  Legislature  of  a  State  might  provide  that  competi- 
tion and  not  combination  should  be  the  law  of  trade. 
** Monopoly,"  said  Mr.  Justice  McKenna  (p.  129),  **is  not 
now  confined  to  a  grant  of  privileges.  It  is  understood 
to  include  a  'condition  produced  by  the  acts  of  mere 
individuals.'  Its  dominant  thought  now  is,  'the  notion 
of  exclusiveness  or  unity,'  in  other  words,  the  suppres- 
sion of  competition  by  the  unification  of  interest  or  man- 
agement, or  it  may  be  through  agreement  or  concert  of 
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action.  And  the  purpose  is  so  definitely  the  control  of 
prices  that  monopoly  has  been  defined  to  be  'unified 
tactics  with  regard  to  prices.'  It  is  the  power  to  control 
prices  which  makes  the  inducement  of  combinations  and 
their  profit.  It  is  such  power  that  makes  it  the  concern 
of  the  law  to  prohibit  or  limit  them." 

Loewe  y.  Lawlor  was  a  case  in  which  the  American 
Federation  of  Labor  undertook  to  compel  a  manufacturer 
of  hats  to  '^ unionize"  his  shop  and  upon  his  refusing  to 
do  so  ordered  his  goods  to  be  boycotted  by  their  asso- 
ciation which  embraced  about  1,400,000  members  through- 
out the  United  States.  The  manufacturer  brought  an 
action  for  damages  under  the  seyenth  section  of  the  act 
of  July  2f  1890,  and  it  was  held  by  the  Supreme  Court  of 
the  United  States,^  that  the  act  was  sufSciently  broad 
in  its  application  to  prohibit  any  combination  which  pre- 
vented free  commerce  between  the  States  or  which  re- 
stricted the  liberty  or  privilege  of  a  person  to  engage 
in  business;  and  it  was  further  held  that  combinations 
of  persons  could  not  impose  conditions  upon  which  third 
parties  could  engage  in  business;  also,  that  the  act  of 
Congress  made  no  distinction  between  classes,  but  em- 
braced organizations  of  laborers  and  mechanics  and 
farmers;  that  a  combination  of  labor  oi^^anizations  which 
sought  to  compel  one  engaged  in  manufacturing  products 
which  were  sold  in  different  States  to  employ  union  labor 
in  his  factory  and  which  boycotted  his  products  upon 
his  refusing  to  employ  such  labor  amounted  to  a  com- 
bination in  restraint  of  interstate  commerce  and  such 
organization  was  liable  to  an  action  for  damages  under 
the  act  of  Congress. 

It   was    held   that   an   arrangement    or    agreement   by 
which   '*A"   agreed   not   to    "directly   or    indirectly   en- 
gage in  the  compressing  of  cotton  within  fifty  miles  of 
any  plant  operated  by  any  person/'  and  by  which  "A" 
further  agreed  not  to  again  enter  into  the  compressing 
business  in  that  field  and  that  he  would  use  his  infiu- 
ence   to    prevent    others    from    entering   such    field,    was 
an   agreement  to   establish  a  monopoly  and   was   void.^ 
So  it  was  held  that  a  statute  of  a  State  which  pro- 
it  208  U.  S.,  274,  309. 
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hibited  insurance  companies  from  combining  to  control 
rates,  commissions  and  the  general  method  of  carrying 
on  the  business  was  a  valid  enactment  and  not  in  viola- 
tion of  the  fourteenth  amendment.** 

And  in  Chattanooga  P.  &  P.  Works  v.  Atlanta,'*  it  was 
said  a  city  could  bring  an  action  under  the  seventh  sec- 
tion of  the  act  of  July  2,  1890,  for  the  recovery  of  damages 
as  provided  by  that  section.  The  doctrine  has  been 
carried  to  the  extent  that  a  combination  which  has  the 
effect  to  restrain  and  monopolize  trade  and  commerce 
among  the  States  is  void,  and  a  party  to  such  a  com- 
bination can  not  have  a  judgment  for  goods  sold  because 
the  judgment  would  aid  the  execution  of  the  agreement 
which  constitutes  the  illegal  combination.** 

81  CarroU  ▼.  Greenwich  Ins.  Co.,  199  U.  8.,  401. 
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The  Constitution  contains  no  provision  relative  to  the 
police  power.  But  it  is  so  intimately  connected  with 
certain  principles  emahating  from  the  Constitution  that 
a  reference  to  it  seems  appropriate,  especially  in  connec- 
tion with  the  rules  governing  interstate  commerce,  for  it 
is  along  this  line  that  the  conflict  between  the  Govern- 
ment, and  the  States  is  most  frequent,  and  most  to  be 
feared,  for  if  the  reserved  rights  of  the  States  are  in- 
vaded by  congressional,  judicial,  or  executive  action, 
that  invasion  will  result  from  the  construction  of 
the  commerce  clause  of  the  Constitution.  So  far  the  great 
conservative  force  which  has  preserved  the  balance  and 
equilibrium  between  national  and  State  authority  on  this 
subject  has  been  the  judiciary.  Attempts  have  been  made 
in  the  legislative  and  executive  branches  of  the  Govern- 
ment to  carry  the  doctrine  to  a  dangerous  extent  and 
if  they  had  been  successful  much  of  the  power  which  has 
always  been  regarded  as  belonging  to  the  States  relating 
to  the  control  and  government  of  their  domestic  affairs 
would  have  been  swept  away. 

In  the  Convention  it  was  attempted  to  establish  a  fair 
boundary  line  of  demarcation  between  the  general  gov- 
ernment in  its  sovereign  capacity  and  the  States  in  their 
sovereign  capacity  beyond  which-  neither  could  go;  but 
the  attempt  failed.* 

The  sixth  resolution  of  the  report  of  the  Committee  of 
the  Whole  contained  a  provision  that  **the  National  Legis- 
lature ought  to  be  empowered  to  legislate  in  all  cases  to 

1  It  is  somewhat  singular  that  the  principal  support  which  the  at- 
tempt to  establish  a  line  of  demarcation  between  National  and  State 
power  received  in  the  Convention  came  from  the  Northern  States,  al- 
though it  has  always  been  considered  that  the  Southern  States  in  the 
Convention  represented  strong  States'  Rights  doctrine.  Mr.  Sherman 
and  Mr.  Wilson,  who  were  the  leading  advocates  of  this  principle 
came  respectively  from  Connecticut  and  Pennsylvania. 

596 


THE   POLICE   POWES.  69? 

which  the  separate  States  are  incompetent,  or  in  which 
the  harmony  of  the  United  States  may  be  interrupted  by 
the  exercise  of  individual  legislation."* 

When  this  was  before  the  Convention  Mr.  Sherman 
stated  that  it  would  be  difficult  to  draw  the  line  be- 
tween the  powers  of  the  General  Legislature,  and  those 
to  be  left  with  the  States;  that  he  did  not  like  the  defi- 
nition contained  in  the  resolution;  and  proposed  the  fol- 
lowing as  a  substitute:  The  National  Legislature  should 
have  power  "to  make  laws  binding  on  the  people  of 
the  United  States  in  all  cases  which  may  concern  the 
common  interests  of  the  Union;  but  not  to  interfere  with 
the  government  of  the  individual  States  in  any  matters 
of  internal  police  which  respect  the  government  of  such 
States  only,  and  wherein  the  general  welfare  of  the 
United  States  is  not  concerned."* 

This  was  seconded  by  Mr.  Wilson,  but  Gouverneur 
Morris  opposed  it,  and  it  was  defeated  by  a  vote  of  two 
in  its  favor  to  eight  against  it.* 

Mr.  Bedford  then  moved  that  the  second  part  of  the 
sixth  resolution  be  amended  to  read,  ''And  moreover  to 
legislate  in  all  cases  for  the  general  interests  of  the 
Union,  and  also  in  those  to  which  the  States  are  severally 
incompetent,  or  in  which  the  harmony  of  the  United 
States  may  be  interrupted  by  the  exercise  of  individual 
legislation.""  This  amendment  was  seconded  by  Mr.  Mor- 
ris, but  to  this  Mr.  Randolph  strenuously  objected.  He 
said  it  involved  the  power  of  violating  all  the  laws  and 
Constitutions  of  the  States,  and  of  intermeddling  with 
their  police;  but  it  was  agreed  to  by  eight  States  voting 
for  it  to  two  against  it.* 

At  a  much  later  date  in  the  Convention  Mr.  Rutledge, 
as  chairman  of  the  committee  to  whom  certain  resolu- 
tions had  been  referred,  reported  that  Mr.  Bedford's 
resolution  should  be  amended  to  read  as  follows:  ''And 
to  provide,  as  may  become  necessary,  from  time  to  time, 
for  the  well  managing  and  securing  the   common  prop- 
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erty  and  general  interests  and  welfare  of  the  United 
States  in  such  manner  as  shall  not  interfere  with  the 
government  of  individual  States,  in  matters  which  re- 
spect only  their  internal  police,  or  for  which  their  in- 
dividual authority  may  be  competent."^ 

This  provision  would  doubtless  have  established  a  satis- 
factory line  of  demarcation,  between  the  general  govern- 
ment and  the  States,  but  it  failed  to  be  incorporated  into 
the  Constitution  and  so  did  the  amendment  proposed  by 
Mr.  Bedford  and  the  Constitution  as  finally  adopted  and 
ratified   makes   no   provision   on   this   important   subject. 

On  the  12th  of  June,  1823,  Jefferson  wrote  from  Monti- 
cello,  ''Can  it  be  believed  that  under  the  jealousies  pre- 
vailing against  the  General  €h>vemment  at  the  adoption 
of  the  Constitution,  the  States  meant  to  surrender  the 
authority  of  preserving  order,  of  enforcing  moral  duties, 
and  restraining  vice,  within  their  own  territory  ?"• 

If  this  language  could  have  been  incorporated  into  a 
judicial  opinion  at  the  time  it  was  written  it  would 
have  been  a  proper  basis  for  the  doctrine  which 
has  generally  become  known  as  the  police  power. 

The  term  ''police  power,"  is  of  modem  origin,  although 
the  principle  upon  which  it  is  based  is  old.  The  term 
"police"  comes  from  the  Greek  "polis" — ^meaning  city, 
and  the  transition  from  this  definition  to  the  government 
of  a  city  is  both  easy  and  natural,  and  it  is  not  difficult, 
then,  to  see  how  the  term  came  to  mean  what  the  courts 
have  said  it  does  mean,  though  no  fixed  or  settled  defini- 
tion has  ever  been  adopted  by  the  courts. 

A  distinguished  writer  najB,^  "The  term  appears  to 
have  been  first  used  in  the  United  States  by  Mr.  Justice 
Story  in  Prigg  v.  Pennsylvania,"  decided  in  1842."  It 
may  be  that  the  actual  words  "police  power"  were  used 
in  that  case  by  Mr.  Justice  Story,  but  the  same  distin- 
guished jurist  discussed  the  general  doctrine  in  1837  in 
his  dissenting  opinion  in  City  of  New  York  v.  Miln,^^ 
where  he  used  the  term  "police  laws." 
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Nearly  twenty  years  before  the  decision  in  Prigg  v. 
Pennsylvania,  Chief  Justice  Marshall  in  Gibbons  v.  Og- 
den/^  had  used  this  language:  ''The  acknowledged  power 
of  a  State  to  regulate  its  police,  its  domestic  trade,  and 
to  govern  its  own  citizens,  may  enable  it  to  legislate 
on  thk  subject,  to  a  considerable  extent."  This  is  cer- 
tainly a  plain  and  direct  recognition  of  the  doctrine  of 
the  police  power. 

But  little  can  be  done  in  this  work  beyond  giving  some 
pertinent  definitions  of  this  term  and  showing  the  gen- 
eral relation  of  the  subject  to  the  States  and  the  federal 
government. 

Though  the  term  is  modem  it  has  already  reached  the 
importance  of  being  the  subject  of  separate  works  where 
it  is  discussed  with  much  learning,  and  the  student  must 
have  recourse  to  those  works  to  obtain  a  full  and  com- 
plete knowledge  of  the  subject. 

Deflxdtions  of  Police  Power. — ^Blackstone  defined  the 
public  police  to  be  ''the  due  regulation  and  domestic 
order  of  the  kingdom,  whereby  the  individuals  of 
the  State,  like  members  of  a  well  governed  family, 
are  bound  to  conform  their  general  behavior  to  the  rules 
of  propriety,  good  neighborhood,  and  good  manners,  and 
to  be  decent,  industrious  and  inoffensive  in  their  respec- 
tive stations."**  In  this  statement  we  find  the  germ  of 
the  police  power,  which  in  the  growth  and  development 
of  the  law  has  become  applicable  to  almost  every  condi- 
tion of  society. 

In  Commonwealth  v.  Alger,"  Shaw,  C.  J.,  held:  "The 
police  power  is  that  power  vested  in  the  legislature  by 
the  Constitution,  to  make,  ordain  and  establish  all  man- 
ner of  wholesome  and  reasonable  laws,  statutes  and  or- 
dinances, either  with  penalties  or  without,  not  repugnant 
to  the  Constitution,  as  they  shall  judge  to  be  for  the 
good  and  welfare  of  the  commonwealth  and  of  the  sub- 
jects of  the  same.  It  is  easier  to  perceive  and  realize  the  ex- 
istence and  sources  of  this  power,  than  to  mark  its  bound- 
aries, or  prescribe  limits  to  its  exercise.   There  are  many 
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cases  in  which  such  a  power  is  exercised  by  all  well  ordered 
governmentSy  and  where  its  jQtness  is  so  obvious,  that  all 
well  regulated  minds  will  regard  it  as  reasonable.  Such 
are  the  laws  to  prohibit  the  use  of  warehouses  for  the 
storage  of  gunpowder  near  habitations  or  highways;  to 
restrain  the  height  to  which  wooden  buildings  may  be 
erected  in  populous  neighborhoods,  and  require  them  to 
be  covered  with  slate  or  other  incombustible  material; 
to  prohibit  buildings  from  being  used  for  hospitals  for 
contagious  diseases,  or  foi:  the  carrying  on  of  noxious  or 
offensive  trades;  to  prohibit  the  raising  of  a  dam,  and 
causing  stagnant  water  to  spread  over  meadows,  near 
inhabited  villages,  thereby  raising  noxious  exhalations, 
injurious  to  health  and  dangerous  to  life." 

Redfield,  C.  J.,  in  Thorpe  v.  B.  &  B.  R.  Co.,"  said, 
''There  is  a  police  power  of  a  State  which  extends  to  the 
protection  of  the  lives,  limbs,  health,  comfort,  and  quiet 
of  all  persons,  and  the  protection  of  all  property  within 
the  State.  There  is  also  the  general  police  power  of  the 
State,  by  which  persons  and  property  are  subjected  to  all 
kinds  of  restraints  and  burdens,  in  order  to  secure  the 
general  comfort,  health,  and  prosperity  of  the  State." 

In  Commonwealth  v.  Vrooman,"  it  was  said,  *'The 
police  power  is  inherent  in  all  forms  of  government,  its 
exercise  may  be  limited  by  the  frame  or  Constitution  of 
a  particular  government,  but  its  natural  limitations,  in 
the  absence  of  a  written  Constitution,  are  found  in  the 
situation  and  necessities  of  the  State,  and  these  must  be 
judged  of  in  the  first  instance  by  the  government  itself. 
It  corresponds  to  the  right  of  self-preservation  in  the  in- 
dividual. When  the  dangers  that  threaten  the  State  come 
from  without,  the  right  of  self-preservation  is  exercised 
in  gathering  armies  and  the  means  of  public  defense. 
When  the  dangers  arise  within  the  State,  self-preserva- 
tion requires  their  suppression.  This  is  accomplished  by 
the  exercise  of  the  police  power  which  deals  with  all 
forms  of  disorder,  and  provides  for  the  public  welfare 
and  the  protection  of  citizens  against  the  violence  and 
fraudulent  conduct  of  each  other." 

i«27  Vt.,  14^150. 
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It  was  held  in  Chamber  v.  Qreencastle,*^  '*The  police 
power  of  the  State,  so  far,  has  not  received  a  full  and 
complete  definition.  It  may  be  said,  however,  to  be  the 
right  of  the  State,  or  State  functionary,  to  prescribe 
regulations  for  the  good  order,  peace,  health,  protection, 
comfort,  convenience  and  morals  of  the  community,  which 
do  not  encroach  on  a  like  power  vested  in  Congress  by 
the  federal  Constitution,  or  which  do  not  violate  any  of 
the  provisions  of  the  organic  law.  Of  this  power  it  may 
be  said,  that  it  is  known  when  and  where  it  begins,  but 
not  when  and  where  it  terminates." 

The  following  are  cited  as  a  few  illustrations  of  the 
proper  exercise  of  the  police  power  by  the  States:  the 
control  of  the  erection  of  bill  boards,^®  regulating  the  sale 
of  an  article  injurious  to  public  morals,**  the  regulation 
of  the  sale  of  intoxicating  liquors,*^  the  regulation  of 
offensive  trades,**  prohibiting  the  use  of  soft  coal  in  cer- 
tain localities,*^  regulating  the  use  of  a  steam  carpet 
machine,**  regulating  the  right  to  practice  law,**  pro- 
hibiting the  sale  of  adulterated  milk,*^  or  the  passage  of 
a  law  preventing  imposition  and  fraud.*'  In  fact  this 
power  is  so  universal  in  its  application  that  it  extends 
from  the  power  of  the  legislature  to  make  an  appropria- 
tion for  killing  a  coyote,*^  or  regulating  horse  racing,*' 
to  requiring  an  interstate  train  to  stop  at  county  seats.*' 
A  State  in  the  exercise  of  its  police  power  may  prohibit 
the  dealing  in  game  in  certain  seasons  of  the  year,  though 
it  was  transported  from  another  State,  and  the  exercise 
of  this  power  will  not  be  restrained  when  it  is  within 
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the  constitutional  authority  of  a  State,  because  it  remotely 
interferes  with  interstate  commerce.** 

To  regulate  their  own  internal  affairs  was  a  right  which 
the  States  never  surrendered  to  the  general  government, 
but  in  attempting  such  regulation  it  was  a  serious  ques- 
tion at  times  whether  the  States  did  not  trespass  upon 
federal  grounds,  and  in  turn  it  is  equally  a  serious  ques- 
tion whether  the  federal  courts  and  Congress  have  not 
trespassed  upon  State  territory,  so  dim  and  shadowy  is 
the  true  line  of  demarcation  between  the  two  sovereignties. 
"When  four  justices  of  the  Supreme  Court  of  the  United 
States  say,  as  in  the  case  of  Lake  Shore  &  Michigan  South- 
em  Railway  v.  Ohio,**  that  the  exercise  of  certain  power 
by  a  State  was  a  violation  of  interstate  commerce,  and  five 
justices  say  it  was  not,  it  need  not  occasion  surprise  if, 
in  occasional  instances  the  line  between  what  is  the  exer- 
cise of  police  power  on  the  part  of  the  States,  and  on  the 
part  of  the  general   government  is  difficult  to   establish. 

The  general  doctrine  of  the  police  power  is  broadly 
stated  by  Mr.  Justice  Brown  in  Lawton  v.  Steele.**  **The 
extent  and  limits  of  what  is  known  as  the  police 
power  have  been  a  fruitful  subject  of  discussion  in  the 
appellate  courts  of  nearly  every  State  in  the  Union.  It  is 
universally  conceded  to  include  everything  essential  to  the 
public  safety,  health  and  morals,  and  to  justify  the  de- 
struction or  abatement,  by  summary  proceedings,  of  what- 
ever may  be  regarded  as  a  public  nuisance.  Under  this 
power  it  has  been  held  that  the  State  may  order  the  de- 
struction of  a  house  falling  to  decay  or  otherwise  endanger- 
ing the  lives  of  passers-by;  the  demolition  of  such  as  are 
in  the  path  of  a  conflagration;  the  slaughter  of  diseased 
cattle;  the  destruction  of  decayed  or  unwholesome  food; 
the  prohibition  of  wooden  buildings  in  cities;  the  regula- 
tion of  railways  and  other  means  of  public  conveyance, 
and  of  interments  in  burial  grounds;  the  restriction  of 
objectionable  trades  to  certain  localities;  the  compulsory 
vaccination  of  children;  the  confinement  of  the  insane  or 
those  afilicted  with  contagious  diseases;  the  restraint  of 
vagrants,  beggars,  and  habitual  drunkards;  the  suppres- 
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sion  of  obscene  publications  and  houses  of  ill  fame;  and 
the  prohibition  of  gambling  houses  and  places  where  in- 
toxicating liquors  are  sold.  Beyond  this,  however,  the 
State  may  interfere  wherever  the  public  interests  demand 
it,  and  in  this  particular  a  large  discretion  is  necessarily 
vested  in  the  legislature  to  determine,  not  only  what  the 
interests  of  the  public  require,  but  what  measures  are  ne- 
cessary for  the  protection  of  such  interests."  As  to  what 
will  justify  the  State  in  interposing  its  authority  in  behalf 
of  society  the  opinion  proceeds,  "It  must  appear,  first 
that  the  interests  of  the  public  generally,  as  distinguished 
from  those  of  a  particular  class  require  such  interfer- 
ence; and,  second,  that  the  means  are  reasonably  neces- 
sary for  the  accomplishment  of  the  purpose,  and  not 
unduly  oppressive  upon  individuals.  The  legislature 
may  not,  under  the  guise  of  protecting  the  public  inter- 
ests, arbitrarily  interfere  with  private  business,  or  impose 
unusual  and  unnecessary  restrictions  upon  lawful  occu- 
pations. In  other  words,  its  determination  as  to  what  is 
a  proper  exercise  of  its  police  powers  is  not  final  or  con- 
clusive, but  is  subject  to  the  supervision  of  the  courts. 
Thus  an  act  requiring  the  master  of  a  vessel  arriving 
from  a  foreign  port  to  report  the  name,  birthplace,  and 
occupation  of  every  passenger,  and  the  owner  of  such 
vessel  to  give  a  bond  for  every  passenger  so  reported, 
conditioned  to  indemnify  the  State  against  any  expense 
for  the  support  of  the  persons  named  for  four  years 
thereafter,  was  held  by  this  court  to  be  indefensible 
as  an  exercise  of  the  police  power,  and  to  be  void  as 
interfering  with  the  right  of  Congress  to  regulate  com- 
merce with  foreign  nations.  Henderson  v.  New  York, 
92  U.  S.  259.  A  similar  statute  of  California,  requiring  a 
bond  for  certain  classes  of  passengers  described,  among 
which  were  Uewd  and  debauched  women,'  was  also  held 
to  show  very  clearly  that  the  purpose  was  to  extort 
money  from  a  large  class  of  passengers,  or  to  prevent 
their  immigration  to  California  altogether,  and  was  held 
to  invade  the  right  of  Congress.  Chy  Lung  v.  Freeman, 
92  U.  S.,  275.  So  in  Railroad  Co.  v.  Husen,  95  U.  S. 
465,  a  statute  of  Missouri  which  prohibited  the  driving  of 
Texas,  Mexican,  or  Indian  cattle  into  the  State  between 
certain  dates  in  each  year  was  held  to  be  in  conflict  with 
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the  commerce  clause  of  the  Constitntion,  and  not  a  legiti- 
mate exercise  of  the  police  powers  of  the  State,  though 
it  was  admitted  that  the  State  might  for  its  self-protec- 
tion prevent  persons  or  animals  having  contagious  dis- 
eases from  entering  its  territory. 

Becognition  of  Police  Power  by  the  Federal  Oonrts. — 
Most  of  the  conflicting  questions  on  the  subject  of  police 
power  in  the  federal  courts  have  grown  out  of  the  exer- 
cise of  power  by  Congress  under  the  interstate  commerce 
clause  of  the  Constitution.  The  States  in  regulating  their 
domestic  affairs  exercise  substantially  the  same  power  that 
the  general  government  exercises  under  this  clause  of 
our  organic  law. 

It  is  a  general  principle  that  the  State  may  regulate 
those  things  which  affect  the  life,  health,  or  morals  of  its 
citizens." 

Thus  the  rule  was  declared  in  Railroad  Co,  v. 
Husen,**  by  Mr.  Justice  Strong,  to  be:  ''A  State  may 
pass  sanitary  laws,  and  laws  for  the  protection  of  life, 
liberty,  health,  or  property  within  its  borders;  and  it 
may  prevent  persons  and  animals  suffering  under  con- 
tagious or  infectious  diseases,  or  convicts,  etc.,  from  enter- 
ing its  limits ;  it  may  also  for  the  purpose  of  self -protection 
establish  quarantine  and  reasonable  inspection  laws." 

So  a  State  may  regulate  the  number  of  hours  which  a 
person  may  work  in  a  day,**  and  a  State  statute  provid- 
ing that  the  transportation  of  freight  on  the  Sabbath 
day  should  be  suspended  was  held  to  be  a  proper  exercise 
of  the  police  power.** 

In  C.  B.  &  Q.  Ry.  Co.  v.  People*^  the  court  recognized 
a  broader  principle.  Under  the  laws  of  Illinois  certain 
officials  were  charged  with  the  duty  of  causing  a  large 
body  of  wet  land  to  be  drained  for  agricultural  purposes. 
In  pursuance  of  their  authority  they  prepared  a  plan 
which  required  that  the  channel  of  a  natural  water- 
course running  through  said  lands  over  which  a  rail- 
road   company    had    previously    constructed    a    bridge 
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at  its  own  expense  should  be  enlarged  and  deepened. 
The  plan  could  not  be  executed  unless  the  foundation 
of  the  railroad  company's  bridge  which  had  been  con- 
structed over  this  watercourse  had  been  removed  and 
the  channel  widened  and  deepened  and  the  railroad  com- 
pany were  ordered  to  do  this.  The  company  contended 
that  it  had  erected  its  bridge  in  pursuance  of  law  at  its 
own  expense  and  that  the  foundation  at  the  time  the 
bridge  was  erected  had  been  constructed  according  to 
the  required  directions,  and  that  the  company  could  not 
now  be  required  to  change  it  without  compensation  first 
being  paid.  It  was  contended  that  the  police  power  of 
the  State  was  not  broad  enough  to  compel  the  company 
to  remove  the  foundation  of  the  bridge  at  their  own  ex- 
pense, as  that  power  related  to  public  health,  public 
morals  and  public  safety,  and  that  none  of  these  prin- 
ciples were  involved  in  the  case.  But  this  doctrine  was 
rejected  and  it  was  held  by  the  Supreme  Court  of  the 
United  States  that  the  police  power  of  a  State  em- 
braces regulations  designed  to  promote  the  public  con- 
venience or  general  prosperity  as  well  as  regulations  de- 
signed to  promote  the  public  health,  public  morals,  or 
the  public  safety,  and  that  the  validity  of  the  police 
power,  whether  established  directly  by  the  State,  or  by 
some  public  body  or  corporation  acting  under  the  direc- 
tion of  the  State,  depends  upon  the  circumstances  of  each 
case  and  the  character  of  the  regulation,  whether  it  be 
arbitrary  or  reasonable,  and  designed  to  accomplish  the 
proper  public  purpose.  The  act  of  the  Illinois  legisla- 
ture was  held  to  be  a  proper  exercise  of  the  police  power, 
requiring  the  company  to  remove  the  foundations  of  the 
bridge  and  to  erect  new  ones. 

The  States  have  power  to  provide  by  law  suitable  meas- 
ures to  prevent  the  introduction  within  their  limits  of 
articles  of  trade,  which,  on  account  of  their  condition, 
would  bring  in  and  spread  disease,  pestilence  and  death, 
such  as  rags,  or  other  substances  infected  with  the  germs 
of  yellow  fever  or  the  virus  of  small-pox,  or  meat,  or 
other  provisions  that  are  diseased  or  decayed,  or  other- 
vnse  unfit  from  their  condition  and  quality  for  human  use, 
or  consumption." 

»•  Bowman  v.  Chicago,  etc.,  Ry.  Co.,  125  U.  S.,  489. 
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So  a  state  in  the  exercise  of  its  police  power  may 
pass  iDspection  laws  which  have  for  their  object  the  pro- 
tection of  the  community  against  fraud  and  to  promote 
the   welfare   of  the   people.** 

A  law  of  Idaho  provided  that  it  should  be  unlawful 
for  any  person  to  herd  sheep  on  the  lands  of  another  or 
within  two  miles  of  any  dwelling  house  other  than  that 
of  the  owner  of  the  sheep.  The  Supreme  Court  of  the 
United  States  said  this  was  a  proper  exercise  of  the  police 
power  of  the  State,  as  that  power  included  the  right  to 
promote  the  public  convenience  or  general  prosperity  as 
well  as  regulations  to  promote  the  public  health,  public 
morals,  or  the  public  surety.*® 

So  a  State  may  regulate  its  places  of  public  amusement, 
as  to  its  charges  of  admission  upon  terms  of  justice  to 
all  who  hold  tickets  of  admission,  who  are  not  at  the  time 
in  a  condition  of  intoxication,  or  boisterous,  or  improper 
in  their  conduct.  All  this  is  the  proper  exercise  by  the 
State  of  its  police  power." 

In  pursuance  of  the  exercise  of  its  police  power  a 
State  can  change  the  rule  of  the  common  law  as  to 
master  and  servant,  and  when  a  case  falls  within  the 
correct  exercise  of  the  police  power,  the  State  can  enact 
laws  making  the  master  liable  for  such  wilful  acts  of 
his  employee  as  result  in  injury  to  others." 

It  is  competent  for  a  State  under  its  police  power  to 
regulate  the  number  of  hours  which  women  shall  work  in 
a  day." 

Nor  is  it  ^an  objection  to  the  proper  exercise  of  the 
police  power  by«ii  State  that  an  ordinance  passed  in  pur- 
suance of  a  State  st%tyte  produces  a  revenue.  The  police 
power  of  the  State  is  extensive  and  is  often  resorted  to 
though  it  results  in  raising  revenue.** 

A  State  under  its  police  power  may  enact  a  law  which 
guards  against  bringing  cattle  or  other  animals  within 
its  limits  which  are   infected  with  a  disease  which  can 

>•  McLean  v.  Denver  et  al.  R.  R.  Go.,  203  U.  S.,  38-54. 
*o  Bacon  v.  Walker,  204  U.  S.,  311-317. 

41  Western  Turf  Asen.  v.  Greenbei^,  204  U.  S.,  359,  363^64. 

42  Wilmington  Mining  Co.  v.  Fulton,  205  U.  S.,  00-73-74, 
48  Muller  V.  Oregon,  208  U.  S.,  412-421-422. 

44  Phillipa  V.  Mobile,  208  U.  S.,  472-79. 
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be  transmitted  to  other  animals  though  it  restricts  the 
freedom  of  interstate  commerce  in  stock  to  the  extent 
that  all  stock  brought  across  the  State  lines  are  subjected 
to  inspection  in  order  to  learn  if  they  are  sound  in 
health.**^  So  an  act  of  a  State  legislature  which  required 
that  notes  given  for  patented  articles  must  show  on  their 
face  that  they  were  given  for  such  an  article,  and  allow- 
ing third  parties  to  defend  against  such  notes  is  a  proper 
and  valid  exercise  of  the  police  power  and  is  not  affected 
by  a  provision  that  the  act  shall  not  apply  to  dealers  who 
sell  such  articles  in  the  usual  course  of  their  business.^* 
The  right  to  exercise  the  police  power  is  a  continu- 
ing one  and  can  not  be  contracted  away,  and  persons  or 
companies  may  be  required  to  comply  with  reasonable 
police  regulations  without  compensation,  and  such  require- 
ment can  be  made  without  impairing  the  obligation  of 
contracts.*^ 

The  Legislature  of  New  York  passed  an  act  which  pro- 
vided: **No  employe  shall  be  required  or  permitted  to 
work  in  a  biscuit,  bread  or  cake  bakery  or  confectionery 
establishment  more  than  sixty  hours  in  any  one  week, 
or  more  than  ten  hours  in  any  one  day,  unless  for  the 
purpose  of  making  a  shorter  work  day  on  the  last  day  of 
the  week;  nor  more  hours  in  any  one  week  than  will 
make  an  average  of  ten  hours  per  day  for  the  number 
of  days  during  such  week  in  which  such  employe  shall 
work." 

A  person  was  indicted  and  convicted  of  a  violation  of 
this  section.  The  Courts  of  the  State  of  New  York 
affirmed  the  conviction,  but  the  Supreme  Court  of  the 
United  States  reversed  the  judgment. 

In  delivering  the  opinion  of  the  Court  Mr.  Justice 
Peckham  said  (p.  54) :  ''When  a  State  has  passed  an  act 
which  seriously  limits  the  right  to  labor  or  the  right  of 
contract  in  regard  to  their  means  of  livelihood  between 
persons  who  are  m  juris  (both  employer  and  employe), 
it  becomes  of  great  importance  to  determine  which  shall 
prevail — ^the   right   of   the    individual   to   labor   for  such 

^BAsbel  y.  Kansas,  200  U.  S.,  261-54. 

M  Ozan  Lumber  Co.  v.  Union  County  Natl  Bank,  207  U.  S.,  251-267. 

« Northern  Pac.  Ry.  Co.  v.  Duluth,  208  U.  S.,  683-696. 
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time  as  lie  may  choose,  or  the  right  of  the  State  to  pre- 
vent the  individual  from  laboring  or  from  entering  into 
any  contract  to  labor,  beyond  a  certain  time  prescribed 
by  the  State." 

Again  (p.  57),  ** There  is  no  reasonable  ground  for  inter- 
fering with  the  liberty  of  person  or  the  right  of  free  con- 
tract, by  determining  the  hours  of  labor,  in  the  occupa- 
tion of  a  baker.  There  is  no  contention  that  bakers  as 
a  class  are  not  equal  in  intelligence  and  capacity  to  men 
in  other  trades  or  manual  occupations,  or  that  they  are 
not  able  to  assert  their  rights  and  care  for  themselves 
without  the  protecting  arm  of  the  State,  interfering  with 
their  independence  of  judgment  and  of  action.  It  is  a 
question  of  which  of  two  powers  or  rights  shall  prevail — 
the  power  of  the  State  to  legislate  or  the  right  of  the 
individual  to  liberty  of  person  and  freedom  of  contract. 

"We  think  (p.  58),  the  limit  of  the  police  power  has  been 
reached  and  passed  in  this  case.  There  is,  in  our  judg- 
ment, no  reasonable  foundation  for  holding  this  to  be 
necessary  or  appropriate  as  a  health  law  to  safeguard 
the  public  health  or  the  health  of  the  individuals  who  are 
following  the  trade  of  a  baker.  If  this  statute  be  valid, 
and  if,  therefore,  a  proper  case  is  made  out  in  which  to 
deny  the  right  of  an  individual,  sui  juris,  as  employer 
or  employe,  to  make  contracts  for  the  labor  of  the  latter 
under  the  protection  of  the  provisions  of  the  Federal 
Constitution,  there  would  seem  to  be  no  length  to  which 
legislation  of  this  nature  might  not  go. 

"The  real  object  and  purpose  of  the  statute  of  New  .York 
was  to  regulate  the  hours  of  labor  between  the  master 
and  his  employes  in  a  private  business,  not  dangerous 
in  any  degree  to  morals  or  in  any  real  and  substantial 
degree,  to  the  health  of  the  employes.  Under  such  cir- 
cumstances the  freedom  of  master  and  employe  to  con- 
tract with  each  other  in  relation  to  their  employment, 
and  in  defining  the  same,  can  not  be  prohibited  or  inter- 
fered with,  without  violating  the  Federal  Constitution" 
(p.  64). 

The  statute  of  New  York  was  accordingly  declared  to 
be  a  violation  of  the  Federal  Constitution/' 

*«Lochner  v.  New  York,  198  U.  S.,  46. 
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The  police  power  of  a  State  is  measured  by  ita  right 
to  control  or  regulate  domestic  products.*® 

**The  States  did  not  surrender  what  is  commonly  called 
the  police  power  when  becoming  members  of  the  Union. 
While  the  Supreme  Court  of  the  United  States  has  always 
refrained  from  attempting  to  define  the  limits  of  the 
police  power,  it  has,  on  the  other  hand,  always  recognized 
the  authority  of  the  States  to  pass  quarantine  laws  and 
'health  laws  of  every  description,'  and  laws  that  re- 
late to  matters  wholly  within  their  territory,  and  which 
do  not,  by  their  necessary  operation,  affect  the  people 
of  other  States.  It  is  undoubtedly  a  settled  principle 
that  the  police  power  of  a  State  embraces  such  reason- 
able regulations  established  by  legislative  enactment  as 
will  protect  the  public  health  and  the  public  safety,  and 
it  is  equally  true  that  the  State  may  invest  local  bodies 
existing  for  purposes  of  local  administration  with  au- 
thority in  some  appropriate  way  to  protect  the  public 
health  and  public  safety,  but  any  local  enactment  or 
regulation,  though  based  on  the  acknowledged  police 
powers  of  the  State  must  yield  in  case  it  comes  in  con- 
tact with  the  exercise  by  the  general  government  of  any 
power  it  possesses  under  the  Constitution,  or  with  any 
right  which  that  instrument  gives  or  secures.  The  liberty 
secured  by  the  Constitution  of  the  United  States  to  every 
person  within  its  jurisdiction  does  not  import  an  absolute 
right  in  each  person  to  be,  at  all  times  and  in  all  cir- 
cumstances wholly  free  from  restraint,  for  there  are  mani- 
fold restraints  to  which  every  person  is  necessarily  sub- 
ject for  the  common  good.  On  any  other  basis  organ- 
ized society  could  not  exist  with  safety  to  its  members. 
.  .  .  Society  based  on  the  rule  that  each  one  is  a  law 
unto  himself  would  soon  be  confronted  with  disorder  and 
anarchy,  r  Real  liberty  for  all  could  not  exist  under  the 
operation  of  a  principle  which  recognizes  the  right  of 
each  individual  person  to  use  his  own,  whether  in  respect 
of  his  person  or  his  property,  regardless  of  the  injury 
that  may  be  done  to  others./'  It  is  an  established  prin- 
ciple *that  persons  and  property  are  subjected  to  all 
kinds  of  restraints  and  burdens,  in  order  to  secure  the 

*»Pabst  Brewing  Co.  v.  Crenshaw,  198  U.  S.,  27. 
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general  comfort,  health  and  prosperity  of  the  States.'  \ 
It  was  accordingly  held  that  it  is  within  the  police  power  , 
of  a  State  to  require  compulsory  vaccination  of  all  per-y 
sons. '  "^"^ 

Legislation  for  the  safety,  welfare  and  health  of  the 
community  may  be  passed  under  the  police  power  of  the 
State  and  legislation  against  the  evils  which  result  from 
the  sale  of  intoxicating  liquors  by  regulation  of  the  trafSc, 
is  clearly  within  the  exercise  of  such  power  by  the  legis- 
lature.** 

Notwithstanding  the  recognized  doctrine,  first,  that 
Congress  can  exercise  no  power  except  what  is  expressly 
conferred  upon  it  or  necessarily  implied,  and,  second,  that 
the  powers  which  were  not  expressly  granted  to  Congress 
by  the  States  were  reserved  to  the  exercise  of  the  States, 
and  that  among  these  powers  was  the  right  to  regulate 
their  domestic  affairs,  renewed  attempts  have  been  made 
before  Congress  to  incorporate  amendments  to  the  Con- 
stitution which  would  permit  that  body  to  regulate  many 
matters  which  are  clearly  within  the  right  of  the  States 
to  regulate  and  control  under  a  proper  exercise  of  their 
police  power.  Illustrations  of  this  character  may  be 
found  in  the  efforts  which  have  been  made  to  amend  the 
Constitution  so  as  to  give  Congress  the  right  to  legislate 
concerning  labor  performed  in  the  States  subject  to  State 
control,  and  Congress  has  already  provided  that  eight 
hours  should  constitute  a  day's  labor  on  government  con- 
tracts, and  has  prohibited  the  employment  of  convict 
labor  on  such  contracts. 

An  amendment  to  the  Constitution  was  proposed  in  1884 
which  would  have  given  Congress  the  power  to  designate 
the  number  of  hours  persons  should  labor  in  the  States 
who  were  engaged  in  the  manufacture  of  "textile  fabrics 
and  in  other  industries."  The  amendment  has  been  intro- 
duced in  Congress  a  number  of  times  since,  but  has  never 
been  favorably  acted  upon.'* 

There  have  also  been  several  attempts  to  secure  amend- 
ments to  the  Constitution  by  which  Congress  could  regu- 
late the  subject  of  education  in  the  States,  although  the 

8ojacob8on  v.  Massachusetts,  197  U.  S.,  11-25-26-37. 
81  Ambrosini  v.  United  States,   187  U.  S.,   1-6. 
ss^Ames  on  Amendments^  273. 
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Convention  which  framed  the  Constitution  refused  to  in- 
sert in  that  instrument  a  provision  for  the  establishment 
of  a  national  university,  which  was  embraced  in  Mr. 
Pinckney's  plan  for  a  Constitution,'*  and  was  one  of 
the  powers  which  Mr.  Madison  desired  to  have  inserted 
in  the  Constitution."  Mr.  Madison  and  Mr.  Pinckney 
moved  to  insert  **that  Congress  have  power  to  estab- 
lish a  university,  in  which  no  preferences  or  distinctions 
should  be  allowed  on  account  of  religion"  and  this  motion 
was  supported  by  Mr.  Wilson,*'  but  it  was  defeated  by  a 
vote  of  four  to  six." 

All  this  shows  that  it  was  the  purpose  of  the  framers 
of  the  Constitution  that  the  subject  of  education  should 
be  left  exclusively  to  the  States. 

An  amendment  to  the  Constitution  giving  Congress 
power  to  regulate  labor  and  control  education  in  the 
States,  within  the  purview  of  these  proposed  amendments 
would  go  far  towards  destroying  their  reserved  power. 
That  no  such  amendment  has  been  passed  by  Congress 
indicates  that  the  conservative  element  of  that  body  may 
be  relied  upon  to  prevent  such  dangerous  encroach- 
ments upon  the  power  of  the  States. 

vs  Journal,  6S. 

»*  Journal,  550. 

BB  Journal,  726. 

66  Journal,  727. 

Washington  favored  the  establishment  of  a  national  university  at 
Washington  City,  and  to  aid  in  the  accomplishment  of  such  an  object 
provided  in  his  will  that  certain  of  his  property  should  be  sold  and  the 
proceeds  used  for  that  purpose.  One  reason  for  wishing  the  university 
at  the  seat  of  government  was  that  the  students  could  attend  the  de- 
bates in  Congress  and  become  familiar  with  the  principles  of  law  and 
government.    Writings  of  Washington,  Vol.  XI,  2,  4,  24. 


CHAPTER  XXVI. 

WATURAXIZATION  AlO)  BANKRUPTCY ^WHO  MAY  BE  EEFUBED 

NATUEALIZATION  ? UNIFORM  LAWS  ON  BANKRUPTCY. 

To  establish  an  imif  orm  Bule  of  NatnraUzation,  and  uni- 
form Laws  on  the  subject  of  Bankruptcies  throughout  the 
United  States. 

This  clause  may  be  attributed  to  Charles  Pinckney^  so 
far  as  it  relates  to  naturalization. 

Naturalization  consists  in  conferring  upon  a  foreigner 
the  rights  and  privileges  of  a  native  citizen,  not  denied 
such  foreigner  by  the  Constitution. 

It  is  diflScult  to  understand  why  these  provisions  were 
joined  together  in  a  separate  clause.  There  does  not 
seem  to  be  any  necessary  or  logical  connection  between 
the  subject  of  naturalization  and  the  subject  of  bank- 
ruptcy, and  neither  the  debates  nor  the  proceedings  of 
the  Convention  aflford  any  explanation  why  they  were 
united  and  made  to  form  a  separate  clause,  which  was 
not  done  until  after  the  Constitution  had  been  submitted 
to  the  Committee  on  Style. 

To  establish  an  uniform  Bule  of  Naturalisation. — ^The 
subject  of  naturalization  was,  and  still  is,  of  very  great  im- 
portance, not  only  to  the  Nation  at  large,  but  also  to  the 
States  and  to  the  citizens  of  the  United  States,  and  of 
the  States.  The  term  is  necessarily  associated  with  that 
of  citizenship;  it  is  predicated  on  citizenship.  If  the  right 
to  citizenship  does  not  exist,  the  right  of  naturalization 
can  not.  It  is  an  old  expression  in  the  development  of 
our  legal  and  constitutional  history. 

One  of  the  specific  charges  against  the  King,  as  set 
forth  in  the  Declaration  of  Independence,^  was:  **He 
has  endeavored  to  prevent  the  population  of  these  States; 
for  that  purpose  obstructing  the  laws  for  the  naturaliza- 

1  Am.  Hist.  ABsn.  1902,  vol.  1,  132,  note, 
s  Declaration  of  Independence. 
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tion   of  foreigners;   and  refusing  to   pass   others   to   en- 
courage their  migration  hither." 

The  Continental  Congress,  on  the  4th  of  June,  1776, 
resolved:  **That  all  persons  abiding  in  any  of  the  United 
Colonies,  and  deriving  protection  from  the  laws  of  the 
same,  owe  allegiance  to  the  said  laws,  and  are  members 
of  such  Colony."* 

This  provision  controlled  the  subject  of  naturalization 
among  the  Colonies  until  the  Articles  of  Confederation 
were  adopted,  the  4th  Article  of  which  provided:  **The 
better  to  secure  and  perpetuate  mutual  friendship  and 
intercourse  among  the  people  of  the  different  States  in 
this  Union,  the  free  inhabitants  of  each  of  these  States, 
paupers,  vagabonds,  and  fugitives  from  justice  excepted, 
shall  be  entitled  to  all  privileges  and  immunities  of  free 
citizens  in  the  several  States;  and  the  people  of  each 
State  shall  have  free  ingress  and  regress  to  and  from 
any  other  State,  and*  shall  enjoy  therein  all  the  privileges 
of  trade  and  commerce,  subject  to  the  same  duties,  im- 
positions, and  restrictions,  as  the  inhabitants  thereof  re- 
spectively."* 

Oreat  embarrassments  had  arisen  among  the  different 
States  by  reason  of  this  provision.  Under  it  each  State 
could  determine  what  length  of  time  a  person  should  re- 
side therein  before  citizenship  should  be  conferred  upon 
him,  and  consequently  there  was  no  fixed  rule  applicable 
alike  to  all  the  States  which  determined  the  matter.  The 
consequence  was  that  any  State  could  make  a  person  a 
citizen  of  any  other  State  in  the  Union  under  the  pro- 
vision of  the  Articles,  for  the  free  inhabitants  of  each 
State  were  entitled  to  all  the  privileges  and  immunities 
of  free  citizens  in  the  several  States.  This  whole  subject 
is  admirably  presented  by  Madison  in  the  Federalist, 
as  follows: 

**The  dissimilarity  in  the  rules  of  naturalization  has 
long  been  remarked  as  a  fault  in  our  system,  and  as  lay- 
ing a  foundation  for  intricate  and  delicate  questions. 
In  the  4th  Article  of  the  Confederation,  it  is  declared 
'that  the  free  inhabitants  of  each  of  these  States,  paupers, 
vagabonds,  and  fugitives  from  justice  excepted,  shall  be 

«  Andrews  on  the  Constitution,  88. 
4  Article  4,  Articles  of  Confederation. 
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entitled  to  all  privileges  and  immunities  of  free  citizens, 
in  the  several  States,  and  the  people  of  each  State  shall, 
in  every  other,  enjoy  all  the  privileges  of  trade  and 
commerce,'  etc.  There  is  a  confusion  of  language  here, 
which  is  remarkable.  Why  the  terms  free  inhabitants 
are  used  in  one  part  of  the  article,  free  citizens,  in  another, 
and  people  in  another;  or  what  was  meant  by  superadding 
to  'all  privileges  and  immunities  of  free  citizens,'  'all 
the  privileges  of  trade  and  commerce,'  can  not  easily 
be  determined.  It  seems  to  be  a  construction  scarcely 
avoidable,  however,  that  those  who  come  under  the  de- 
nomination of  free  inhabitants  of  a  State,  although  not 
citizens  of  such  State,  are  entitled,  in  every  other  State, 
to  all  the  privileges  of  free  citizens  of  the  latter;  that  is, 
to  greater  privileges  than  they  may  be  entitled  to  in 
their  own  State;  so  that  it  may  be  in  the  power  of  a 
particular  State,  or  rather  every  State  is  laid  under  a 
necessity,  not  only  to  confer  the  rights  of  citizenship  in 
other  States  upon  any  whom  it  may  admit  to  such  rights 
within  itself,  but  upon  any  whom  it  may  allow  to  become 
inhabitants  within  its  jurisdiction.  But  were  an  exposi- 
tion of  the  term  'inhabitants'  to  be  admitted  which  would 
confine  the  stipulated  privileges  to  citizens  alone,  the 
diflficulty  is  diminished  only,  not  removed.  The  very  im- 
proper power  would  still  be  retained  by  each  State,  of 
naturalizing  aliens  in  every  other  State.  In  one  State, 
residence  for  a  short  time  confers  all  the  rights  of 
citizenship;  in  another,  qualifications  of  greater  import- 
ance are  required.  An  alien,  therefore,  legally  incapaci- 
tated for  certain  rights  in  the  latter,  may,  by  previous 
residence  only  in  the  former,  elude  his  incapacity;  and 
thus  the  law  of  one  State  be  preposterously  rendered 
paramount  to  the  law  of  another,  within  the  jurisdiction 
of  the  other. 

"We  owe  it  to  mere  casualty,  that  very  serious  embar- 
rassments on  this  subject  have  been  hitherto  escaped. 
By  the  laws  of  several  States,  certain  descriptions  of 
aliens  who  had  rendered  themselves  obnoxious  were  laid 
under  interdicts  inconsistent  not  only  with  the  rights  of 
citizenship,  but  with  the  privileges  of  residence.  What 
would  have  been  the  consequence,  if  such  persons,  by 
residence   or   otherwise,   had   acquired   the    character    of 
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citizens  under  the  laws  of  another  State,  and  then  as- 
serted their  rights  as  such,  both  to  residence  and  citizen- 
ship, within  the  State  proscribing  themf  Whatever  the 
legal  consequences  might  have  been,  other  consequences 
would  probably  have  resulted  of  too  serious  a  nature,  not 
to  be  provided  against.  The  new  Constitution  has  accord- 
ingly with  great  propriety,  made  provision  against  them, 
and  all  others  proceeding  from  the  defect  of  the  Con- 
federation on  this  head,  by  authorizing  the  general  gov- 
ernment to  establish  a  uniform  rule  of  naturalization 
throughout  the  United  States."** 

Mr.  Pinckney,  in  his  plan  for  a  Constitution,  submitted 
an  enumeration  of  powers  which  should  be  conferred  upon 
Congress,  and  among  others  was  one  ''To  establish  uni- 
form rules  of  naturalization."*  When  the  Committee  of 
Detail  submitted  its  report  to  the  Convention,  among  the 
enumeration  of  powers  the  report  conferred  upon  Con- 
gress was  one  **To  establish  an  uniform  rule  of  naturaliza- 
tion throughout  the  United  States,"^  which  differed  from 
Mr.  Pinckney 's  provision  only  by  adding  the  words 
** throughout  the  United  States.' 

Subsequently  the  Committee  on  Style  reported:  "To 
establish  an  uniform  rule  of  naturalization  and  uniform 
laws  on  the  subject  of  bankruptcies  throughout  the 
United  States,"  which  is  the  form  carried  into  the  Con- 
stitution.* 

This  was  the  first  time  the  subject  of  bankruptcies  was 
attached  to  that  of  naturalization.  When  the  question 
of  adopting  the  clause  relating  to  naturalization  came 
before  the  Convention  it  was  soon  settled.  So  willing 
were  the  members  to  take  from  the  respective  States  the 
control  over  the  subject  and  place  it  with  Congress  that 
it  seems  to  have  been  adopted  by  the  Convention  without 
a  dissenting  vote. 

The  power  to  pass  naturalization  Laws  is  exclusive  in 
Congress. — It  was  necessary  to  confer  upon  Congress  ex- 
clusive  power  to   regulate   naturalization,   otherwise   uni- 

6  The  Federalist,  No.  42. 
•  Journal,  68. 

7  Journal,  454. 

8  Journal,  704. 
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formity  of  regulation  would  be  prevented.  Mr.  Hamil- 
ton, in  discussing  this  subject  in  the  Federalist,  re- 
marked: '*The  power  to  establish  'an  uniform  rule  of 
naturalization  throughout  the  United  States,'  must  nec- 
essarily be  exclusive;  because  if  each  State  had  power 
to  prescribe  a  distinct  rule,  there  could  be  no  uniform 
ruler* 

In  Dred  Scott  v.  Sanford,  Taney,  C.  J.,  used  this  lan- 
guage (p.  405) :  **The  Constitution  has  conferred  on  Con- 
gress the  right  to  establish  an  uniform  rule  of  naturali- 
zation, and  this  right  is  evidently  exclusive,  and  has 
always  been  held  by  this  court  to  be  so."^* 

What  is  Naturalization?— Tn  Osbom  v.  United  States 
Bank,"  Chief  Justice  Marshall,  speaking  of  the  rights  of 
a  naturalized  citizen,  says  (p.  827) :  **He  becomes  a  mem- 
ber of  the  society,  possessing  all  the  rights  of  a  native 
citizen,  and  standing,  in  the  view  of  the  Constitution,  on 
the  footing  of  a  native.  The  Constitution  does  not  au- 
thorize Congress  to  enlarge  or  abridge  those  rights.  The 
simple  power  of  the  National  legislature  is,  to  prescribe 
a  uniform  rule  of  naturalization,  and  the  exercise  of  this 
power,  exhausts  it,  so  far  as  respects  the  individual.'* 

But  this  is  erroneous.  A  naturalized  citizen  does  not 
'^ possess  all  the  rights  of  a  native  citizen"  and  the 
Constitution  does  not  put  a  naturalized  citizen  on  the 
'^footing  of  a  native."  There  are  certain  privileges  which 
belong  to  a  native  citizen,  prescribed  by  the  Constitution, 
which  can  not  be  conferred  on  a  naturalized  citizen  and 
they  are  among  the  most  esteemed  privileges  which  a 
native  citizen  has,  among  them  is  the  right  of  eligi- 
bility to  the  presidency.  A  naturalized  citizen  can  not 
be  President,  or  Vice-President.^^.  Neither  can  a  natural- 
ized citizen  be  a  member  of  Congress  until  he  has  resided 
in  the  country  a  prescribed  time. 

The  learned  Chief  Justice  seems  to  have  discovered  that 
his  language  was  too  broad,  for  almost  immediately  fol- 
lowing this  statement,  he  says,  in  speaking  of  a  natural- 
ized  citizen,   ''He   is   distinguishable   in   nothing  from   a 

•  The  Federalist,  No.  32. 
10  19  How.,  393. 
u  9  Wheaton,  739. 
IS  Const.,  art.  11,  sec  4* 
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native  citizen,  except  so  far  as  the  Confititution  makes 
the  distinction.  The  law  makes  none."^'  Thus  he  recog- 
nizes what  his  preceding  language  did  not  recognize, 
that  the  Constitution  very  broadly  distinguishes  between 
native  and  naturalized  citizens. 

In  Boyd  v.  Thayer,^*  Chief  Justice  Puller  said,  ''Nat- 
uralization is  the  act  of  adopting  a  foreigner,  and  cloth- 
ing him  with  the  privileges  of  a  native  citizen,"  follow- 
ing the  above  language  of  Marshall.  But  this  definition 
is  certainly  defective,  and  for  the  reason  that  a  foreigner, 
when  he  is  naturalized  is  not  clothed  with  the  ''privileges 
of  a  native  citizen,"  as  we  have  just  seen. 

As  the  naturalization  of  the  individual  alien  is  a  mat- 
ter of  statutory  regulation,  and  as  the  policy  of  the  Qov- 
emment  has  hitherto  been  liberal  in  that  direction,  the 
question  is  not  so  much  who  may  be  naturalized,  as  who 
may  not  be.  AfiSrmatively  speaking,  all  aliens  may  be 
naturalized,  except  those  whom  the  statute  prohibits,  and 
these  will  be  noted  hereafter. 

Naturalkation  by  Treaty. —  Naturalization  by  statute  is 
not  the  only  method  of  naturalization  which  has  been  or 
may  be  employed.  That  method  contemplates  the  nat- 
uralization of  the  individual  foreigner,  but  the  President 
and  the  Senate,  by  means  of  the  treaty  power,  can  nat- 
uralize a  whole  nation  of  foreigners  at  once,  and  this  has 
been  done,  as  by  the  treaty  with  Mexico  in  1848  whereby 
all  the  natives  of  the  ceded  territory  were  naturalized  en 
masse,  except  those  who  chose  to  remain  citizens  of  Mex- 
ico."* 

The  treaty  concluded  at  Washington  in  1842  between 
Qreat  Britain  and  the  United  States  conferred  naturaliza- 
tion upon  the  inhabitants  of  the  disputed  territory,  which 
it  was  decided  belonged  to  the  United  States."  So  In- 
dian tribes  have  been  naturalized  by  treaty,  and  so  were 
the  inhabitants  of  Louisiana.  These  are  illustrations  of 
the  naturalization  of  nations  by  treaty. 

Naturalization  by  joint  resolntion  of  Oongress.— But 
there  is  still  another  method  by  which  foreigners  may 

18  9  Wheat.  828. 

14  143  U.  8.,  162. 

14a  Gonzales  ▼.  WilliamB,  192  U.  S.,  I-I3. 

IK  68  Maine,  591-92. 
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be  naturalized,  that  is  by  joint  action  of  both  Houses  of 
Congress.^*  By  joint  resolution  Texas  was  admitted, 
when  it  was  a  foreign  republic,  into  the  Union  as  a  State, 
and  by  that  means  all  the  inhabitants  of  Texas  were 
naturalized.  Thus  it  is  seen  that  there  are  three  methods 
of  naturalization  in  the  United  States:  first,  by  statute; 
second,  by  treaty;  and  third,  by  joint  resolution  of  the 
Senate  and  House  of  Representatives.  So  it  appears  that 
while  Congress  has  the  exclusive  power  to  pass  a  uniform 
rule — ^that  is,  a  uniform  law — of  naturalization,  the  President 
and  the  Senate  can  naturalize  foreigners  under  the  ireaiy 
power,  and  the  two  Houses  can  naturalize  foreigners  by  joint 
resolution.  The  question  very  naturally  arises  if  the  power  is 
conferred  upon  the  President  and  Senate  by  treaty,  and 
exists  in  Congress  by  joint  resolution,  to  naturalize  whole 
nations  en  masse,  and  at  once,  without  the  observance  of 
any  of  the  provisions  of  the  naturalization  statutes,  why 
should  there  be  such  particular  regulations  for  the  nat- 
uralization of  the  individual?  Is  not  the  individual  less 
dangerous  to  the  body  politic  of  our  country  than  all  the 
inhabitants  of  a  nation  f  Is  there  not  great  inconsistency 
in  these  methods  of  naturalization?  Were  the  President 
and  the  Senate,  and  Congress  intended  to  be  exempt 
from  the  operation  of  the  clause  of  the  Constitution  giving 
Congress  the  exclusive  power  over  naturalization,  it  being 
now  beyond  question  that  Congress  does  not  have  exclu- 
sive power  over  this  subject? 

Who  may  be  refused  Naturalization. — ^Naturalization  is 
not  a  right  which  the  United  States  is  bound  to  confer 
upon  any  who  seeks  to  be  naturalized.  The  Government 
can  exercise  its  judgment  and  only  grant  naturalization 
to  persons  who  it  desires  should  become^  citizens.  In  other 
words,  it  can  exclude  from  the  privilege  of  naturaliza- 
tion those  whom  it  considers  as  undesirable  citizens.  The 
following  have  been  refused  naturalization:  Burmese,*^ 
a  native  Chinaman  of  the  Mongolian  race,^'  a  Japanese 
of  the  Mongolian  race.^*     Indians  might  have  been  nat- 

10  People  V.  Washington,  36  Cal.,  667-668. 
In  1786  the  Colonial  CongreBs  naturalized  (General  La  Fayette. 
IT  In  re  Po,  28  N.  Y.  Supp.,  383. 
19  In  re  Ah  Yup,  6  Sawyer,  165. 

19  Hong  Yu  Ting  ▼.  United  States,  149  U.  8.,  698;  In  re  Saito,  62 
Fed.  Rep.  126. 
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uralized  because  they  were  aliens  and  foreigners,  but 
they  have  not  been.'®  So  a  person  half  Indian  blood  and 
half  white  is  not  a  ''white  person"  within  the  meaning 
of  the  statute,  and  is  not  entitled  to  be  naturalized.'^ 

An  Indian  who  was  born  within  the  United  States, 
and  has  severed  his  tribal  relations  with  the  Indian  tribes 
and  fully  and  completely  surrendered  himself  to  the 
jurisdiction  of  the  United  States,  and  still  continues  sub- 
ject to  the  jurisdiction  of  the  United  States,  and  is  a  bona 
fide  resident  of  the  State  of  Nebraska,  in  the  city  of 
Omaha,  does  not  show  that  he  is  a  citizen  of  the  United 
States  under  the  Fourteenth  Amendment  to  the  Consti- 
tution.'* 

So,  ''a  member  of  an  Indian  tribe  residing  within  the 
limits  of  the  United  States,  who  has  not  been  naturalized, 
is  not  a  citizen  of  the  United  States  nor  of  the  State 
of  his  residence,  nor  is  he  a  citizen  or  subject  of  a  foreign 
state  within  the  the  meaning  of  the  Constitution.'"' 

SocialifltB. — The  naturalization  of  a  Socialist  was  re- 
fused on  the  grounds  that  he  was  an  advocate  of  the 
doctrine  of  socialism,  which  the  applicant  defined  as  fav- 
oring the  ownership  and  operation  of  all  railroads  and 
transportation  lines  by  the  Government,  and  the  forced 
sale  of  all  lands  owned  by  citizens  in  excess  of  that  which 
was  actually  necessary  to  make  a  living  for  the  purpose 
of  giving  it  to  those  who  owned  none.  To  naturalize  the 
applicant,  the  court  said,  would  be  contrary  to  the 
applicant's  oath  of  naturalization,  and  violative  of  the 
spirit  and  principles  upon  which  this  Qovemment  is 
founded  and  depends  for  its  welfare.'^ 

Who  may  be  naturalized. — Native  Mexicans  may  be 
naturalized  and  become  American  citizens,  and  likewise 
an  alien  who  is  ignorant  and  unable  to  read  and 
write,  and  who  can  not  explain  the  principles  of  the 
Constitution,  is,  nevertheless,  entitled  to  be  naturalized, 
where  it  is  clearly  shown  that  he  is  a  thoroughly  law 
abiding  and  industrious  man  of  good  moral  character.""^ 

so  Scott  V.  Sanford,   19  Howard,  420. 

21  In  re  Camille^  6  Fed.  Rep.,  256. 

22  Elk  y.  WiUiajns,  112  U.  S.,  04. 

28  Paul  T.  Chilfloquie  et  al.,  70  Fed.  Rep.,  401. 

24  Ex  parte  Sauer,  81  Fed.  Rep.,  355. 

26  In  re  Rodriguez,  81  Fed.  Rep.,  337-365. 
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Naturalizatioxi  is  a  judicial  proceedisig  and  the  determi- 
nation by  the  courts  is  final. — ''The  order  of  a  court 
of  competent  jurisdiction  admitting  an  alien  to  citi- 
zenship, is  in  the  nature  of  a  judgment,  and  in  the 
absence  of  fraud  is  conclusive  as  to  the  question  of  the 
requisite  length  of  residence  of  a  naturalized  citizen  of 
the  United  States.  "*• 

The  naturalization  of  an  alien  as  a  citizen  of  the 
United  States  is  strictly  a  judicial  act,  and  must  be  done 
by  a  court  having  complete  jurisdiction.  • 

Object  of  giving  Congress  control  over  Naturalisatioii. 
— ^**The  object  of  conferring  upon  Congress  power  to  pass 
uniform  naturalization  laws,"  said  Justice  Curtis,  ''was  to 
prescribe  a  rule  for  the  removal  of  the  disabilities  conse- 
quent on  foreign  birth.  "*^ 

''A  certificate  of  naturalization  issued  from  a  court  of 
record  when  there  has  been  the  proper  proof  made  of 
a  residence  of  five  years,  and  that  the  applicant  is  of  the 
age  of  twenty-one  years,  and  is  of  good  moral  char- 
acter, is,  against  all  the  world,  a  judgment  of  citi- 
zenship, from  which  may  follow  the  right  to  vote  and 
hold  property.  It  is  conclusive  as  such;  but  it  can  not, 
in  a  distinct  proceeding,  be  introduced  as  evidence  of  the 
residence  or  age  at  any  particular  time  or  place,  or  of 
the  good  character  of  the  applicant."" 

In  Boyd  v.  Thayer"  Chief  Justice  Puller  said  (pp.  180- 
81) :  ''It  is  true  that  naturalization  under  the  acts  of  Con- 
gress known  as  the  naturalization  laws  can  only  be  com- 
pleted before  a  court,  and  that  the  usual  proof  of  naturaliz- 
ation is  a  copy  of  the  record  of  the  court.  But  it  is  equally 
true  that  where  no  record  of  naturalization  can  be  pro- 
duced, evidence  that  a  person,  having  the  requisite  quali- 
fications to  become  a  citizen,  did  in  fact  and  for  a  long 
time  vote  and  hold  office  and  exercise  rights  belonging  to 
citizens,  is  sufiicient  to  warrant  a  jury  in  inferring  that 
he  had  been  duly  naturalized  as  a  citizen." 

Who  may  be  naturalized  is  now  controlled  by  statute.*'* 

A  State  can  only  confer  citizenship  upon  a  person  with- 

2«The  Acom,  2  Abb.  U.  S.,  434. 

2T  Scott  V.  Sanford,  19  Howard,  578. 

as  Mutual  Life  Ins.  Co.,  v.  Tisdale,   91   U.  9.,  239,  246. 

29  143  U.  S.,  135. 

20a  Act  of  June  29,  1906- 
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in  its  own  limits  and  not  for  the  entire  nation. — ^In  Dred 
Seott  V.  Sanford,'**  Chief  Justice  Taney,  said  (p.  405), 
'^We  must  not  confound  the  rights  of  citizenship  which  a 
State  may  confer  within  its  own  limits,  and  the  rights 
of  citizenship  as  a  member  of  the  Union.  It  does  not 
by  any  means  follow,  because  he  has  all  the  rights  and 
privileges  of  a  citizen  of  a  State,  that  he  must  be  a 
citizen  of  the  United  States.  He  may  have  all  the  rights 
and  privileges  of  the  citizen  of  a  State,  and  yet  not  be 
entitled  to  the  rights  and  privileges  of  a  citizen  in  any 
other  State.  For,  previous  to  the  adoption  of  the  Consti- 
tution of  the  United  States,  every  State  had  the  un- 
doubted right  to  confer  on  whomsoever  it  pleased  the 
character  of  citizen,  and  to  endow  him  with  all  its  rights. 
But  this  character  of  course  was  confined  to  the  boun- 
daries of  the  State,  and  gave  him  no  rights  or  privileges 
in  other  States  beyond  those  secured  to  him  by  the  laws 
of  nations  and  the  comity  of  States.  Nor  have  the  sev- 
eral States  surrendered  the  power  of  conferring  these 
rights  and  privileges  by  adopting  the  Constitution  of  the 
United  States.  Each  State  may  still  confer  them  upon  an 
alien,  or  any  one  it  thinks  proper,  or  upon  any  class  or 
description  of  persons;  yet  he  would  not  be  a  citizen  in 
the  sense  in  which  that  word  is  used  in  the  Constitution 
of  the  United  States,  nor  entitled  to  sue  as  such  in  one 
of  its  courts,  nor  to  the  privileges  and  immunities  of  a 
citizen  in  the  other  States.  The  rights  which  he  would 
acquire  would  be  restricted  to  the  State  which  gave  them. 
The  Constitution  has  conferred  on  Congress  the  right  to 
establish  an  uniform  rule  of  naturalization,  and  this  right 
is  evidently  exclusive,  and  has  always  been  held  by  this 
court  to  be  so.  Consequently,  no  State,  since  the  adoption 
of  the  Constitution,  can  by  naturalizing  an  alien  invest 
him  with  the  rights  and  privileges  secured  to  a  citizen  of 
a  State  under  the  federal  government,  although,  so  far 
as  the  State  alone  was  concerned,  he  would  undoubtedly 
be  entitled  to  the  rights  of  a  citizen,  and  clothed  with  all 
the  rights  and  immunities  which  the  constitution  and 
laws  of  the  State  attached  to  that  character.'* 

This  language  was  cited  with  approval  by  Chief  Justice 
Puller  in  Boyd  v.  Thayer.** 

80  19  Howard.  393. 

81  Supra. 
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Akin  to  the  power  of  Congress  over  the  subject  of 
naturalization  is  the  power  of  the  government  to  protect 
itself  from  those  who  would  be  undesirable  citizens.  This 
it  may  do  by  preventing  their  arrival  into  the  country  or 
by  deporting  them  after  their  arrival,  and  the  power  to 
do  either  is  one  of  the  incidents  of  sovereignty. 

''It  is  an  accepted  maxim  of  international  law,  that 
every  sovereign  nation  has  the  power,  as  inherent  in 
sovereignty,  and  essential  to  self-preservation,  to  forbid 
the  entrance  of  foreigners  within  its  dominions,  or  to 
admit  them  only  in  such  cases  and  upon  such  conditions 
as  it  may  see  fit  to  prescribe.  In  the  United  States  this 
power  is  vested  in  the  national  government,  to  which  the 
Constitution  has  committed  the  entire  control  of  inter- 
national relations,  in  peace  as  well  as  in  war.  It  belongs 
to  the  political  department  of  the  government,  and  may 
be  exercised  either  through  treaties  made  by  the  Presi- 
dent and  Senate,  or  through  statutes  enacted  by  Congress, 
upon  whom  the  Constitution  has  conferred  power  to  regu- 
late commerce  with  foreign  nations,  including  the  entrance 
of  ships,  the  importation  of  goods  and  the  bringing  of 
persons  into  the  ports  of  the  United  States;  to  establish 
a  uniform  rule  of  naturalization;  to  declare  war,  and  to 
provide  and  maintain  armies  and  navies;  and  to  make 
all  laws  which  may  be  necessary  and  proper  for  carrying 
into  effect  these  powers  and  aU  other  powers  vested  by 
the  Constitution  in  the  government  of  the  United  States 
or  in  any  department  or  officer  thereof.*'*'  And  this  right 
exists  in  times  of  war  or  peace  as  a  natural  right  of 
sovereignty." 

Exclusion  of  Aliens. — ^The  right  to  exclude  undesirable 
persons  from  coming  to  the  United  States  is  as  funda- 
mental as  the  right  to  receive  desirable  ones.  The  na- 
tion can  protect  itself  as  well  as  benefit  itself.  The  power 
of  excluding  foreigners  being  an  incident  of  sovereignty 
belonging  to  the  government  of  the  United  States  as  a 
part  of  those  sovereign  powers  delegated  by  the  Consti- 
tution, the  right  to  its  exercise  at  any  time  when  in 
the  judgment   of  the   government,   the  interests   of  the 

as  Nishimura  Ekiu  v.  U.  S.,  142  U.  B.,  661-9. 
«»  Hong  Yu  Ting  ▼.  U.  8.,  149  U.  8.,  «98. 
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comitry  require  it,  can  not  be  surrendered  by  the  treaty 
making  power." 

Hqw  the  power  may  be  exercised.— ^The  power  of  Con- 
gress to  expel,  like  the  power  to  exclude,  aliens,  or  any 
specified  class  of  aliens  from  the  country,  may  be  exer- 
cised entirely  through  executive  officers;  or  Congress  may 
call  in  the  aid  of  the  judiciary  to  ascertain  any  contested 
facts  on  which  an  alien's  right  to  remain  in  the  country 
has  been  made  by  Congress  to  depend. 

May  provide  system  of  registration  and  identification. 
— ^It  was  held  in  Wong  Wing  v.  United  States,'*  that  the 
United  States,  on  the  grounds  of  public  policy  and  by 
Congressional  enactment,  can  prevent  aliens  or  classes  of 
aliens  from  landing  within  their  borders,  and  can  also 
expel  aliens  or  classes  of  aliens  from  the  territory  of  the 
United  States,  and  can,  that  such  decree  may  be  made 
effectual,  devolve  the  power  and  duty  of  identifying  and 
arresting  persons  embraced  in  such  decree,  and  causing 
their  deportation,  upon  the  executive  or  subordinate  officers 
of  the  government.  But  when  Congress  chooses  to  exercise 
such  a  policy  by  subjecting  the  persons  of  those  whom  it 
would  exclude  from  the  United  States  to  infamous  punish- 
ment at  hard  labor,  or  by  confiscating  their  property,  such 
legislation  should  provide  for  a  judicial  trial  in  order  to 
be  constitutional. 

An  act  of  Congress  provided,  **That  no  person  who 
disbelieves  in  or  who  is  opposed  to  all  organized  govern- 
ment, or  who  is  a  member  of  or  affiliated  with  any 
organization  entertaining  and  teaching  such  disbelief  in 
or  opposition  to  all  organized  government,  or  who  advo- 
cates or  teaches  the  duty,  necessity,  or  propriety  of  the 
unlawful  assaulting  or  killing  of  any  officer  or  officers, 
either  of  specific  individuals  or  of  officers  generally,  of 
the  Qovernment  of  the  United  States  or  of  any  other 
organized  government,  because  of  his  or  their  official 
character,  shall  be  permitted  to  enter  the  United  States 
or  any  Territory  or  place  subject  to  the  jurisdiction 
thereof.  This  section  shall  be  enforced  by  the  Secretary 
of  the  Treasury  under  such  rules  and  regulations  as  he  ^ 
shall  prescribe.  / 

84  Chinese  Exclusion  Case,  130  U.  S.,  681.  ^ 

«8  163  U.   S.,  228. 
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''That  any  person  who  knowingly  aids  or  assists  any 
such  person  to  enter  the  United  States  or  any  Territory 
or  place  subject  to  the  jurisdiction  thereof,  or  who  con- 
nives or  conspires  with  any  person  or  persons  to  allow, 
procure,  or  permit  any  person  to  enter  therein,  except 
pursuant  to  such  rules  and  regulations  made  by  the 
Secretary  of  the  Treasury,  shall  be  fined  not  more  than 
five  thousand  dollars,  or  unprisoned  for  not  less  than 
one  nor  more  than  five  years,  or  both.'' 

The  constitutionality  of  this  act  was  sustained  and  it 
was  held  that  deporting  an  alien  in  pursuance  of  law, 
who  had  illegally  entered  the  United  States  did  not  de- 
prive  him   of   his  liberty  without  due  process   of  law.** 

Further,  *'A  Board  of  Inquiry  and  the  Secretary  of 
Commerce  and  Labor  having  found  that  an  alien  immi- 
grant was  an  anarchist  within  the  meaning  of  the  Alien 
Immigration  Act  of  March  3,  1903,  and  there  being  evi- 
dence on  which  to  base  this  conclusion,  his  exclusion,  or 
his  deportation  after  having  unlawfully  entered  the  coun- 
try, within  the  period  prescribed  pursuant  to  the  pro- 
visions of  the  act,  will  not  be  reviewed  on  the  facts."" 

This  concludes  our  examination  of  that  part  of  this 
clause  which  relates  to  naturalization,  and  we  now  take 
up  the  subject  of  bankrutpcy. 

Uniform  laws  on  the  subject  of  Bankruptcies  through- 
out the  United  States. — ^In  ancient  times  a  bankrupt  was 
a  trader,  who  secreted  himself,  or  did  certain  acts  tend- 
ing to  defraud  his  creditors.** 

The  term  bankruptcy  had  its  origin  in  the  relation 
which  creditor  and  debtor  sustained  to  each  other,  many 
centuries  ago.  In  ancient  times  the  law  showed 
no  favor  to  the  debtor.  He  was  not  only  beyond  its 
protection  but  he  was  its  victim.  For  him  the  law 
afforded  no  relief  and  manifested  no  sympathy.  By  the 
Law  of  the  Twelve  Tables  the  debtor's  body  could  be 
cut  to  pieces  by  his  creditors  and  each  could  take  his 
share   thereof.** 

««  United  States  v.  Williams,  194  U.  S.,  2S6. 
»T  United  States  v.  Williams,  194  U.  S.,  279-80. 
88  Cooley's  Blackstone,  vol.  II,  471. 
«»  Cooley's  Blackstone,  vol.  II,  471. 
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At  a  later  period  the  creditor  could  bind  the  debtor  in 
chains,  punish  him  with  whipping  and  hard  labor,  and 
at  times  sell  him,  or  his  wife  and  children  to  be  held  in 
perpetual  slavery  trans  Tiberion,  beyond  the  Tiber/®  This 
was  the  first  step  in  the  amelioration  of  the  debtor's  con- 
dition. Perhaps  in  some  countries  of  East  India  the 
creditor  may  yet  have  the  power  to  sell  the  debtor,  his 
wife  and  children,  and  that  he  may  even  violate  the  per- 
son of  the  debtor's  wife,  but  by  doing  this  act  of  in- 
humanity the  debt  will  be  cancelled.*^ 

These  cruel  enactments  and  the  inhuman  practices 
under  them  aroused  great  opposition  and  led  in  time  to 
their  abandonment  in  most  of  the  countries  where  they 
had  been  sanctioned  by  the  law.  The  discharge  of  per- 
sons who  could  not  pay  their  debts  was  transferred  from 
the  Roman  law  into  Continental  Europe  and  great  ad- 
vancement was  made  under  the  early  Christian  Emperors, 
when  a  cessio  bonorum — the  law  of  sessions — was  estab- 
lished, as  Judge  Story  says,  **to  the  glory  of  Christian- 
ity."" 

By  this  law,  says  Blackstone,  "if  a  debtor  ceded  or 
yielded  up  all  his  fortune  to  his  creditor,  he  was  secured 
from  being  dragged  to  a  gaol.""  This  provision  applied 
to  all  persons,  irrespective  of  their  employment  or  calling, 
but  it  only  secured  the  debtor  from  imprisonment  and 
did  not  release  the  debt,  neither  did  it  secure  the  future 
earnings  of  the  debtor  from  being  taken  by  the  former 
and  applied  to  the  payment  of  the  debt.** 

At  a  later  period  it  became  the  law  that  if  a  debtor 
by  unfortunate  accident  was  reduced  to  low  circum- 
stances, and  would  swear  that  he  could  not  pay  his  debts, 
he  could  not  be  forced  to  cede  or  give  up  what  he  had." 

This  was  the  second  great  advance  in  the  interest  of 
the  debtor,  but  it  was  a  law,  says  Blackstone,  which, 
under  a  false  notion  of  humanity,  seems  to  have  been 
fertile  of  perjury,  injustice  and  absurdity.** 

40  Cooley's  Blackstone,  vol.  II,  472. 

«Cooley*8  Blackstone,  vol.  II,  472,  note. 

43  2  Story  on  the  Constitution,  5th  ed.,  sec.  1113. 

4s  Cooley's  Blackstone,  vol.  II,  472. 

M2  Story,  5th  ed.,  sec.  1113. 

48  Cooley's  Blackstone,  vol.  II,  472. 

«•  Blackstone,  vol.  II,  472. 

40 


626  CONSTITUTION    OF   THE    UNITED    STATES. 

Early  English  Bankrapt  Acts.— The  first  bankruptcy 
act  in  England  was  passed  in  the  reign  of  Henry  YIQ, 
daring  the  session  of  Parliament  for  the  years  1542  and 
1543.  Its  title  was:  ''An  act  against  such  persons  as 
do  make  bankrupts,"*^  and  its  preamble  was:  ''Where 
divers  and  sundry  persons  craftily  obtaining  into  their 
hands  great  substances  of  other  men's  goods,  do  suddenly 
flee  to  parts  unknown,  or  keep  their  houses,  not  minding 
to  pay  or  restore  to  any  their  creditors,  their  debts  and 
duties,  but  at  their  own  wills  and  pleasures  consume  the 
substance  obtained  by  the  credit  of  other  men,  for  their 
own  pleasure  and  delicate  living,  against  all  reason, 
equity  and  good  conscience."  The  act  provided  for  a 
commission  and  authorized  the  commissioners  to  take 
the  property,  real  and  personal,  belonging  to  the  debtor, 
even  his  interest  in  his  wife's  land,  and  appraise  and  sell 
it  and  apply  the  proceeds  proportionately  on  his  debts. 

In  the  year .  1570,  in  the  reign  of  Queen  Elizabeth 
Parliament  passed  a  second  act  relating  to  bankruptcy. 
The  preamble  of  this  act  referred  to  the  former  act  as 
follows:  "Forasmuch  as  notwithstanding  the  statute  made 
against  bankrupts  in  the  thirty-fourth  year  of  the  reign 
of  our  late  Sovereign  Lord  King  Henry  the  Eighth, 
those  kind  of  persons  have  and  still  do  increase  in  great 
and  excessive  numbers,  and  are  likely  more  to  do  if  some 
better  provision  be  not  made  for  the  repression  of  t^em, 
and  for  a  plain  declaration  to  be  made  and  set  forth,  who 
is  and  ought  to  be  taken  and  deemed  for  a  bankrupt."^ 

This  act  provided  that  the  Lord  Chancellor  of  England 
should  appoint  a  commission  which  should  have  similar 
powers  to  the  one  appointed  under  the  act  passed  during 
the  reign  of  Henry  VIII.  The  principal  change  made 
by  this  act  was  in  limiting  the  persons  who  could  be 
adjudged  bankrupts  to  "merchants  or  other  persons  using 
or  exercising  the  trade  of  merchandise." 

Following  this  statute  was  the  one  of  James  I,  passed  in 
1623,  which  embraced  scriveners,  aliens  and  denizens 
among  those  who  could  be  adjudged  bankrupts. 

It  was  not  until  1705,  in  the  reign  of  Anne,  that  the 

47  34  and  36  Henry  VIII,  C.  4,  132  English  Statutes  at  Large* 
vol.  6. 

M  English  Statutes  at  Large,  vol.  6,  271. 
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bankrupt  law  permitted  a  debtor  to  obtain  a  discharge 
from  his  debts.  This  great  advance  in  the  debtor's  in- 
terest seems  to  have  been  offered  as  an  inducement  or 
reward  to  the  bankrupt  to  comply  with  the  terms  of  the 
statute,  and  was  not  granted  as  a  matter  of  right  to 
which  the  person  taking  the  benefit  of  the  act  was  entitled. 
The  terms  of  the  act  were  that  all  bankrupts  who  within 
the  specified  time  should  surrender  themselves  to  the 
commission  and  conform  to  the  provisions  of  the  act 
should  be  allowed  the  sum  of  five  pounds  per  centum  out 
of  the  proceeds  of  the  estate,  the  amount  not  to  exceed 
in  the  whole  the  sum  of  two  hundred  pounds,  and  that 
the  bankrupt  should  be  discharged  from  all  debts  owing 
at  the  time  of  bankruptcy.** 

But  this  liberal  allowance  to  the  bankrupt  seems  to 
have  been  offset  by  the  more  liberal  manner  in  which 
the  commissioners  frequently  administered  the  bankrupt's 
estate.  So  notorious  had  the  extravagance  of  the  com- 
missioners become,  especially  in  eating  and  drinking,  at 
the  expense  of  the  bankrupts  and  their  creditors,  that 
Parliament  in  the  same  reign  passed  an  act  that  there 
should  not  be  paid  or  allowed  by  the  creditors  any  money 
for  the  expense  of  the  commissioners  in  eating  and  drink- 
ing, and  if  any  commissioner  should  thereafter  eat  or 
drink  at  the  expense  of  the  estate  he  should  forfeit  his 
commission  and  not  again  be  eligible  for  appointment  as 
such  commissioner.'^ 

The  next  most  important  statute  on  the  subject  of 
bankruptcy  enacted  by  Parliament  was  in  the  reign  of 
George  II,  in  the  year  1732,  which  extended  the  benefit 
of  the  act  to  persons  dealing  as  bankers,  brokers  and 
factors,  but  which  prohibited  any  farmer,  grazier  or  driver 
of  cattle,  or  any  receiver-general  of  the  taxes  granted 
by  Parliament,  from  receiving  the  benefits  of  the  act. 

It  was  not  till  1820,  in  the  beginning  of  the  reign  of 
George  IV,  that  the  law  inflicting  capital  punishment  for 
certain  offences  of  bankrupts  in  England  was  repealed, 
and  transportation  beyond  the  seas  for  life,  or  for  not 
less  than  seven  years,  or  imprisonment  at  hard  labor  not 
exceeding  seven  years,  was  substituted  as  a  punishment."^ 

♦»  11  statutes  at  Large,  4  Anne,  chap.  17,  165. 

80  4  Statutes  of  Anne,  chap.  17,  sec.  20. 

»i  60  Statutes  at  Large,  George  IV,  chap.  116,  616. 


628  CONSTITUTION    OP   THB   UNITED    STATES. 

By  act  of  Parliament  passed  in  the  32d  and  33d  years 
of  the  reign  of  Victoria,  which  went  into  operation  Jan- 
uary ly  1870,  the  law  of  bankruptcy  in  England  was 
greatly  changed  in  the  interest  of  the  debtor. 

Derivation  of  term  ''Bankrupt." — ^There  is  some  differ- 
ence of  opinion,  according  to  Blackstone,  as  to  the  cor- 
rect derivation  of  the  word  bankrupt.  The  word,  says 
that  learned  author,  is  derived  from  the  word  bancus  or 
hanque,  which  signifies  the  table  or  counter  of  a  trades- 
man (Dufresn6,  I,  969)  and  rupius — broken;  denoting 
thereby  one  whose  shop  or  place  of  trade  is  broken  and 
gone;  though  others  choose  to  adopt  the  word  route, 
which  in  French  signifies  a  trace  or  track,  and  tell  us 
that  a  bankrupt  is  one  who  has  removed  his  banque 
leaving  but  a  trace  behind.  (4  Inst.,  277.)  And  it  is  ob- 
servable that  the  title  of  the  first  English  Statute  concern- 
ing this  offense — 34  Henry  VIII,  c.  4 — ^''Against  such  per- 
sons as  do  make  bankrupt,"  is  a  literal  translation  of  the 

French  idiom  qui  font  hanque  rovie^^ 

Others  say  it  is  from  the  Italian  hanca  rota,  the  custom 
being  in  the  Middle  Ages  to  break  the  benches  or  counters 
of  the  merchants  who  failed  to  pay  their  debts." 

Bankruptcy  before  the  adoption  of  the  Constitution. — 
Before  the  adoption  of  the  Constitution  the  various  States 
controlled  the  subjects  of  bankruptcy  and  insolvency 
each  for  itself.  At  that  time  these  terms  were  regarded 
as  synonymous  in  the  States  and  also  in  England. 

In  his  opinion  in  Eunzler  v.  Kohaus,"  Cowen,  J.,  gives 
a  fine  commentary  on  the  meaning  of  the  terms  bank- 
ruptcy and  insolvency,  as  they  were  used  at  the  time  the 
Constitution  was  adopted,  and  claims  that  they  were 
then  equivalents.  He  says:  '*In  considering  this 
question  it  becomes  material  to  ascertain  the  ordi- 
nary acceptation  of  the  term  bankruptcy  at  the  time 
when  the  Constitution  was  adopted.  Were  its  adop- 
tion of  recent  date,  probably  no  one  would  entertain 
a  doubt.  We  say  a  man  is  bankrupt  when  he  is  unable 
to  pay  his  debts;  and  this  would  be  predicable  in  com- 
mon parlance  of  every  one,  as  well  of  a  mechanic,  a  pro- 

B2  Oooley's  Blackstone,  vol.  1,  book  2,  471,  note. 
»»  Bouvier'a  Dictionftiy. 
M6  HUl,  310. 
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fessional  man  or  a  farmer,  as  of  a  merchant  or  trader. 
Webster,  though  he  says  that  in  strictness  no  one  but  a 
trader  can  be  a  bankrupt,  defines  the  -^word  bankruptcy 
thus,  'The  state  of  being  a  bankrupt,  or  insolvent;  inability 
to  pay  debts/  His  adjective  bankrupt  is,  'unable  to  pay 
just  debts;  insolvent:'  his  verb  bankrupt,  'to  make  one 
insolvent:'  past  participle,  'rendered  insolvent:'  present 
participle,  'rendering  insolvent.'  The  more  reliable  defi- 
nitions of  commercial  lexicography  are  the  same.  M'Cul- 
loch  (^t^.  Bankrupt  and  Bankruptcy)  says,  'In  the  general 
sense  of  the  term,  bankrupt  is  equivalent  to  insolvent,  and 
and  is  applied  to  designate  any  individual  unable  to  pay 
his  debts.' 

"The  older  lexicographers  and  those  from  whom  the 
word  was  doubtless  transferred  into  the  Constitution, 
treat  it  as  exactly  commensurate  with  insolvency.  The 
following  are  the  definitions  of  the  word  bankrupt  by  Ash, 
who  wrote  his  dictionary  several  years  before  our  Revolu- 
tion: Adj.  'Broken  for  debt;  incapable  of  payment; 
insolvent:'  Subst.  'A  person  incapable  of  paying  his 
debts:'  Verb,  'To  break  a  person;  to  render  a  person 
incapable  of  paying  his  debts.'  He  defines  bankruptcy  as 
being  'the  state  of  a  bankrupt.'  Johnson  carries  the  defi- 
nitions through  the  various  parts  of  speech  to  the  same 
effect.  Adj.  'In  debt  beyond  the  power  of  payment:' 
Subst.  'A  man  in  debt  beyond  the  power  of  payment:' 
Verb,  'To  break,  to  disable  one  from  satisfying  his  credit- 
ors.' He  instances  Shakespeare:  'The  king's  grown 
banjcrupt,  like  a  broken  man.'  Bankruptcy  being  the 
status,  of  course  follows  the  nature  of  its  primitive.  In 
short,  bankruptcy  is  an  ancient  English  word,  which  has 
come  down  to  us,  at  least  from  the  time  of  Elizabeth 
bearing  all  the  way  a  meaning  coextensive  with  insolvency, 
and  it  was  especially  equivalent  to  that  word  when  the 
CojDstitution  was  adopted.  We  were  referred  to  Webster 
as  narrowing  the  word  bankrupt  to  an  insolvent  trader. 
He  does  so  indeed,  following  Blackstone,  whose  definition 
does  not  pretend  to  give  the  general  sense.  The  latter 
wrote  for  students  of  the  English  law,  and  of  course  took 
the  statute  definition  as  it  stood  in  the  time  of  Elizabeth, 
or  had  been  expanded  by  subsequent  legislation  or  judi- 
cial construction.     Webster  himself  thus  treats  the  term 
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as  one  of  legal  art,  entirely  destroying  the  harmony  of 
signification  between  the  snbstantive  and  its  kindred 
words  in  other  parts  of  speech.  In  defining  the  sialus,  for 
instance,  he  follows  Ash  and  Johnson. 

''A  man  is  insolvent  when  he  is  unable  to  pay  his  debts; 
and  is  regarded  as  in  a  state  of  insolvency  by  the  law. 
(See  2  Bell's  Com.,  162.)  Notorious  insolvency,  accord- 
ing to  this  commentator,  whether  of  a  trader  or  other 
person,  is  properly  termed  bankruptcy." 

The  bankruptcy  clause  in  fhe  Ctonstitntional  Convention. 
— ^None  of  the  plans  for  a  constitution  submitted  to  the 
Convention  contained  any  provision  on  the  subject  of 
bankruptcy.  Neither  did  the  draft  of  a  constitution  sub- 
mitted to  the  Convention  by  the  Committee  of  Detail 
After  the  report  of  this  Committee  had  been  made  and 
while  it  was  under  consideration,  Charles  Pinckney  moved 
the  following  proposition  be  referred  to  the  Committee: 
''To  establish  uniform  laws  on  the  subject  of  bankrupt- 
cies, and  respecting  the  damages  arising  on  the  protest  of 
foreign  bills  of  exchange."**  This  motion  prevailed  by 
a  vote  of  nine  States  to  two."  Subsequently,  on  the 
motion  of  Mr.  Sherman,  such  parts  of  the  Constitution 
as  had  been  postponed  and  such  parts  of  the  reports  as 
had  not  been  acted  on  were  referred  to  the  Committee  of 
One  from  each  State.*^  This  sent  Mr.  Pinckney 's  motion 
on  the  subject  of  bankruptcies  to  the  new  committee. 
On  the  following  day,  this  committee  reported  in  favor 
of  conferring  upon  Congress  the  power,  "to  establish 
uniform  laws  on  the  subject  of  bankruptcies."**  The 
consideration  given  by  the  Convention  to  the  report  of 
the  Committee  was  brief.  When  the  report  came  up  Mr. 
Sherman  remarked:  ''That  bankruptcies  were  in  some 
cases  punishable  with  death  by  the  laws  of  England,  and 
he  did  not  choose  to  grant  a  power  by  which  that  might 
be  done  here."  Mr.  Gouvemeur  Morris  replied  that  it 
was  an  extensive  and  delicate  subject.  He  would  agree 
to   it  because  he  saw  no   danger  of  the   abuse   of  the 

05  Journal,  624. 
M  Journal,  625. 
0T  Journal,  648. 
S9  Journal,  649. 
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power  by  the  legislature  of  the  United  States.  The 
clause  was  then  agreed  to  by  the  unanimous  vote  of  the 
Convention  excepting  that  of  Connecticut.**  When  the 
Committee  on  Style  reported  its  plan  for  a  Constitution 
this  clause  and  the  clause  on  the  subject  of  naturaliza- 
tion were  united  as  found  in  the  Constitution.  How  they 
came  to  be  united  was  determined  in  the  Committee  and 
is  not  known.*^ 

We  have  already  seen  that  it  was  the  purpose  of  the 
constitutional  provision  that  the  regulation  of  proceed- 
ings in  bankruptcy  should  be  conferred  on  Congress  in 
order  that  they  should  be  uniform  throughout  the  United 
States,  which  they  had  not  been  and  could  not  be  unless 
Congress  was  given  power  to  legislate  on  the  question. 
The  Federalist  says  but  little  on  this  subject.  Neither 
Mr.  Hamilton  nor  Mr.  Jay  mentions  it,  and  Mr.  Madison 
confines  his  commentary  on  it  to  the  following  brief 
expression.  **The  power  of  establishing  uniform  laws  of 
bankruptcy  is  so  intimately  connected  with  the  regu- 
lation of  commerce,  and  will  prevent  so  many  frauds, 
where  the  parties  live,  or  their  property  may  lie,  or  be 
removed  into  different  States,  that  the  expediency  of  it 
seems  not  likely  to  be  drawn  in  question."®^  An  infer- 
ence ivhich  may  be  drawn  from  this  language  is,  that  one 
of  the  primary  purposes  of  conferring  jurisdiction  over 
this  subject  was  to  prevent  the  commission  of  fraud. 
One  of  the  leading  reasons  for  the  enactment  of  bank- 
ruptcy laws  was  to  afford  honest  but  unfortunate  busi- 
ness men  an  opportunity  to  apply  through  regularly 
established  judicial  and  legal  channels  a  pro  rata  and 
pro  tanto  proportion  of  their  assets  to  their  debts  and 
get  a  discharge  from  the  payment  of  the  remainder  of 
their  obligations. 

Congress  hajs  from  time  to  time  legislated  upon  this 
subject,  greatly  to  the  relief  of  the  commercial  and  busi- 
ness portions  of  the  country.  If  in  some  instances  ad- 
vantage has  been  taken  of  the  law  by  unscrupulous  per- 
sons, on  the  other  hand  it  has  been  of  benefit  to  untold 
numbers. 

^•Journal,  050-661. 

•0  Journal,  704. 

•1  The  Fe«lerali8t,  No.  42. 
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The  cases  on  the  subject  are  far  too  numerous,  and 
deal  too  much  with  the  details  of  the  statute  for  any 
extended  examination  of  them  in  this  work.  Only  a 
few  of  them  which  deal  with  the  fundamental  principles 
of  the  subject  can  be  cited. 

Prior  to  1841  there  was  no  act  of  Congress  permitting 
voluntary  bankruptcy  in  the  United  States,  but  in  that 
year  Congress  passed  an  act  under  which  debtors  could 
voluntarily  take  the  benefit  of  the  bankrupt  law,  and  such 
has  been  the  law  since. 

The  purpose  of  the  passage  of  such  laws  was  to  secure 
equality  of  distribution  of  the  property  of  the  bankrupt." 
The  uniformity  which  is  required  is  geographical  and 
not  personal.*'  A  law  is  uniform  when  it  reaches  all 
the  property  of  the  bankrupt  and  applies  it  to  the  dis- 
charge of  his  debts  according  to  their  respective  priori- 
ties." 

A  State  may  pass  a  bankrupt  law,  if  in  doing  so  it 
does  not  impair  the  obligation  of  contracts,  and  if  there 
is  no  act  of  Congress  on  the  subject. 

In  Ogden  v.  Saunders  it  was  held  that  a  State  insolv- 
ent or  bankrupt  law  did  not  operate  to  impair  the  obli- 
gation of  future  contracts  between  citizens  of  the  same 
State,"  and  that  it  could  not  affect  creditors  who  were 
citizens  of  other  States. 

While  a  discharge  in  bankruptcy  as  a  general  rule 
operates  to  discharge  all  the  debts  of  the  bankrupt  which 
have  been  listed  by  him,  there  are  some  debts  of  so  odious 
a  character  as  not  to  be  included  in  the  operation  of  the 
general  rule,  but  to  be  considered  as  exceptions  to  it.  Of 
these  the  following  are  illustrations:  Where  a  debt  has 
been  contracted  by  means  of  fraud  which  involves  moral 
turpitude  it  is  not  discharged  by  a  discharge  in  bankrupt- 
cy .••  Neither  is  a  judgment,  obtained  by  a  husband  for 
criminal  assault  upon  his  wife,  for  that  is  a  wrong  for 
which  no  adequate  compensation  can  be  made  and  spec- 
ial   malice    need    not    be    proven.      Congress    did    not 

•a  Pine  v.  C.  T.  &  T.  Co.,  182  U.  S.,  438. 

«s  Hanover  National  Bank  y.  Moyses,  186  U.  S.,  188. 

«4  In  re  Deckert,  2  Hughes,  183,  184,  186. 

•5  12  WTieaton,  213. 

•«  Forsyth  v.  Vehmyer,  177  U.  S.,  177,  182. 
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intend  to  release  such  a  debt  by  a  discharge  in  bankrupt- 

The  term  property  as  used  in  the  bankrupt  law  is  of 
broad  meaning.  It  includes  a  seat  in  a  stock  exchange, 
which  may  be  sold  under  an  order  of  a  court  of  bank- 
ruptcy.*® 

What  amoimts  to  uniformity. — ^Waite,  C.  J.,  in  In  re 
Deckert,*'  held:  "One  of  the  effects  of  a  bankrupt  law  is 
that  of  a  general  execution  issued  in  favor  of  all  the 
creditors  of  the  bankrupt,  reaching  all  his  property  sub- 
ject to  levy,  and  applying  it  to  the  payment  of  all 
his  debts  according  to  their  respective  priorities.  It  is 
quite  proper,  therefore,  to  confine  its  operations  to  such 
property  as  other  legal  process  could  reach.  A  rule 
which  operates  to  this  effect  throughout  the  United  States 
is  uniform  within  the  meaning  of  that  term,  as  used  in 
the  Constitution." 

•T  Tinker  v.  Colwell,  193  U.  S.,  473,  490. 
68  Page  y.  Edmunds,  187  U.  S.,  596. 
e«2  Hughes,  183,  185-186. 
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To  coin  Monejy  r^folate  fhe  Vatoe  thflreof ,  lad  of  fir- 
ofgii  Coin,  and  llz  fho  SUadard  of  Wct|^  and  Meararea. 

This  clause  caused  no  debate  in  the  Convention  and 
was  passed  by  a  nnanimoos  vote.^ 

Under  the  Articles  of  Confederation  ''the  United  States, 
in  Congress  assembled/'  had  the  '^sole  and  exclusiye 
right  and  power  of  regulating  the  alloy  and  value  of  coin 
struck  by  their  own  authority,  or  by  that  of  the  re- 
spective States;  and  fixing  the  standard  of  weights  and 
measures  throughout  the  United  States/''  This  did 
not  deprive  the  States  of  the  power  to  coin  money, 
but  on  the  contrary  expressly  recognized  their  right 
to  do  so  equally  with  the  general  government.  The 
grant  to  Congress  only  covered  the  right  to  regulate  the 
alloy  and  value  of  coin  struck  by  it,  or  by  the  respective 
States,  but  neither  Congress  nor  the  States  exercised  their 
power  to  coin  money  before  the  adoption  of  the  Constitu- 
tion.* The  silver  coins,  which  constituted  the  principal 
money  in  use  among  the  Colonies,  came  mostly  from 
foreign  countries  and  were  of  great  variety  and  fluctu- 
ated greatly  in  value,  even  the  Spanish  milled  dollar, 
which  because  of  its  convenience  and  because  also  it  was 
the  only  dollar  piece  in  circulation,  was  accepted  as  the 
unit  of  account,  was  said  to  have  changed  its  value  al- 
most every  time  it  crossed  a  Colonial  line.* 

1  Journal,  541. 

s  Articles  of  Confederation,  art.  9. 

*  Andrews'  Manual  of  the  Constitution,  06. 

4  For  a  fine  account  of  the  variety  of  coins  in  circulation  among 
the  colonies  Just  preceding  the  'Revolution  see  Fiske's  Critical 
of  American  History,  105. 
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January  7,  1782,  Congress  instructed  Robert  Morris, 
Superintendent  of  Finance,  an  ofBce  corresponding  to  the. 
Secretary  of  the  Treasury,  to  prepare  and  report  to  that 
body  a  table  of  rates  at  which  the  different  species  of 
foreign  coin  most  likely  to  circulate  within  the  United 
States  should  be  received.  Morris  did  not  comply  with 
his  instructions,  but  on  the  15th  of  January  following 
addressed  a  communication  to  the  President  of  Congress 
in  which  he  discussed  the  inequality  in  the  value  of  the 
foreign  coins  then  in  circulation  in  the  United  States  and 
the  great  inconvenience  arising  therefrom,  and  suggested 
the  benefits  to  be  derived  by  the  States  establishing  a 
mint  and  coining  their  own  money,  and  recommended 
that  it  was  desirable  that  money  should  be  increased  in 
the  decimal  ratio,  because  by  that  means  all  calculations 
of  interest,  exchange,  insurance  and  the  like  are  rendered 
much  more  simple  and  accurate,  and,  of  course,  more 
within  th-e  power  of  the  great  mass  of  the  people.'  The 
communication  of  Mr.  Morris  was  referred  by  Congress 
to  a  committee  which,  after  due  consideration,  brought 
the  matter  to  the  attention  of  Congress,  and  on  the  21st 
of  February,  1782,  that  body  passed  a  resolution  approv- 
ing of  the  establishment  of  a  mint,  and  directed  Morris 
to  prepare  a  plan  for  its  direction  and  government  and 
report  the  same  to  the  House.  This  was  the  first  action 
taken  by  Congress  which  committed  that  body  in  favor 
of  the  establishment  of  a  mint.  At  the  time  Morris  made 
his  first  report  to  the  President  of  Congress,  Jefferson 
was  a  member  of  the  House  of  Representatives  and  also 
of  the  committee  to  which  the  report  was  referred.  Fol- 
lowing his  natural  instinct  for  investigation  he  made  a 
thorough  examination  of  the  report  and  submitted  his 
conclusions  thereon  as  an  independent  paper  to  the  com- 
mittee. He  approved  Morris's  plan  of  abolishing  the  sys- 
tem of  keeping  accounts  in  pounds,  shillings  and  pence 
and  adopting  the  decimal  system.  On  the  16th  of  Oc- 
tober, 1786,  Congress  passed  an  Ordinance  for  the  es- 
tablishment of  a  Mint  of  the  United  States  of  America, 
and  for  regulating  the  value  and  alloy  of  coin  as  follows: 
*'It  is  hereby  ordained  by  the  United  States  in  Congress 
assembled,  that  a  Mint  be  established  for  the  coinage  of 

9  Wharton's  Diplomatic  Correspondence,  Vol.  6,  103-110. 
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gold,  silver  and  copper  money,  agreeably  to  the  resolves 
of  Congress  on  the  8th  of  August  last."* 

After  the  adoption  of  the  Constitution,  on  March  2, 
1792,  Robert  Morris,  who  ten  years  before  as  Superin- 
tendent of  Finance  had  recommended  to  Congress  under 
the  Articles  of  Confederation  the  establishment  of  a  mint, 
and  who  had  been  offered  by  Washington  the  Secretary- 
ship of  the  Treasury,  which  he  declined  in  favor  of 
Hamilton,  and  who  was  now  a  member  of  the  United 
States  Senate  from  the  State  of  Pennsylvania,  introduced 
a  bill  in  that  body  favoring  the  establishment  of  a  mint 
and  regulating  the  coin  of  the  United  States.  The  bill 
passed  Congress  on  the  28th  of  March  of  the  same  year, 
but  met  with  great  opposition  and  received  a  majority 
of  only  four  votes  in  the  House.  Some  opposed  it  because 
it  would  be  expensive,  while  others  favored  letting  the 
coinage  on  contract,  and  with  that  purpose  in  view  a 
bill  was  introduced  in  Congress.^  The  following  letter 
by  James  Madison,  who  was  a  member  of  Congress  when 
the  bill  to  establish  a  mint  was  passed,  to  Henry  Lee, 
Governor  of  Virginia,  is  interesting  from  a  historical 
standpoint,  and  shows  the  feeling  which  then  existed 
towards  the  bill: 

'Philadelphia,  March  28,  1792. 
'*MY  DEAR  SIR:— 

The  mint  bill  sent  from  the  Senate  passed  the  House 
of  Rp.  yesterday — It  was  disliked  and  voted  against  by 
some  as  it  stands,  because  it  does  not  establish  any  sys- 
tematic proportion  of  alloy,  conforming  to  the  arbitrary 
one  of  the  last  and  basest  edition  of  the  Spanish  dollar, 
but  by  most,  on  account  of  the  expense  which  is  esti- 
mated at  about  thirty  thousand  annually,  and  the  addi- 
tional weight  of  influence  it  throws  into  the  preponderat- 
ing scale.  In  the  course  of  the  bill  a  small  circumstance 
happened  worthy  of  notice,  as  an  index  of  political  bias- 
s(^s.  The  Senate  had  proposed  in  the  Bill  that  on  one  side 
of  the  coin  should  be  stamped  the  head  of  the  Prest. — 
for  the  time  being — This  was  attacked  in  the  House  of 
Rps.  as  a  feature  of  monarchy,  and  an  amendment  agreed 

«  Journal  of  Congress,  Vol.  4,  712. 

f  Watson's  History  of  American  Coinage,  59. 
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to  establishing  an  emblematic  figure  of  Liberty — On  the 
return  of  the  Bill  to  the  Senate  the  amendment  was  in- 
stantly disagreed  to,  and  the  Bill  sent  back  to  the  H. 
of  Rps. — The  question  was  viewed  on  acct.  of  the  rapid- 
ity &  decision  of  the  Senate  as  more  serious  than  at  first. 
It  was  agitated  with  some  fervor  and  the  first  vote  of 
the  House  confirmed  by  a  large  majority — The  Senate 
perceiving  the  temper  and  afraid  of  losing  the  Bill,  as 
well  as  unwilling  to  appeal  in  such  controversy  to  the 
public  criticism,  departed  from  their  habitual  persever- 
ance  and   acceded   to   the    alteration   proposed.     .     .     . 

''James  Madison."* 

Opposition  to  the  mint  developed  from  time  to  time, 
and  as  late  as  1802  John  Bandolph  introduced  a  bill  to 
repeal  the  law  providing  for  its  erection,  but  it  did  not 
pass.  On  the  31st  of  July,  1792,  the  Government  began 
the  erection  of  a  mint.  It  was  a  plain  brick  structure 
and  was  the  first  building  erected  by  the  United  States  for 
public  purposes.  The  first  money  coined  by  the  mint  was 
in  October  of  the  same  year,  and  consisted  of  silver  half 
dimes.  The  first  Director  of  the  Mint  was  David  Ritten- 
house.* 

The  resolutions  of  the  Convention  which  were  referred 
to  the  Committee  of  Detail  contained  no  provision  on  the 
subject  of  coinage.**^  When  that  committee  reported  to 
the  Convention,  among  the  enumerated  powers  it  gave 
Congress  were  "to  coin  money;  to  regulate  the  value  of 
foreign  coin,  and  to  fix  the  standard  of  weights  and 
measures,'*"  and  these  as  we  have  seen  were  adopted  by 
the  Convention  without  debate  and  by  unanimous  vote. 
In  this  way  the  matter  was  referred  to  the  Committee 
on  Style,  and  when  it  was  reported  back  to  the  Conven- 
tion by  that  Committee  it  read  as  it  now  appears  in  the 
Constitution.  It  will  be  noticed  that  as  the  provision 
came  from  the  Committee  of  Detail  and  went  to  the 
Committee  on  Style  it  read  "to  coin  money,  to  regulate 
the  value  of  foreign  coins,"  but  it  was  changed  by  the 

« Watson's  History  of  American  Coinage,  59. 
»  Watson's  History  of  American  Coinage,  61-64. 
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last  Committee  to  read  ''to  coin  money,  regn^l&te  the  value 
thereof  and  of  foreign  coin/'  the  difference  beiug  that 
under  the  last  report  power  was  given  Congress  both  to 
regulate  the  value  of  money  and  the  value  of  foreign 
coins. 

Coinage  is  the  conversion  of  metal  into  money  by  gov- 
ernmental direction  and  authority.  It  is  held  in  Gris- 
wold  V.  Hepburn  **to  coin  money"  means,  to  mould  into 
form  a  metallic  substance  of  intrinsic  value,  and  stamp 
on  it  its  legal  value.** 

This  clause  confers  upon  Congress  the  exclusive  power 
to  coin  money  and  regulate  its  value  as  well  as  to  regu- 
late the  value  of  foreign  coin.  It  was  so  delegated  to 
create  and  preserve  the  uniformity  and  purity  of  the 
standard  of  value  and  was  founded  on  public  necessity." 
Had  this  power  been  left  to  the  States  there  would  have 
been  no  national  coinage  and  no  constant  or  uniform  value 
of  the  coin,  but  each  State  could  have  fixed  the  value 
of  its  own  coin,  which  must  have  resulted  in  great  con- 
fusion and  embarrassment.  Congress  has  from  time  to 
time  exercised  its  authority  under  this  clause,  the  first 
act  being  passed  April  2,  1792. 

Mr.  Madison,  in  the  Federalist,  dismisses  this  subject 
with  the  following  observation:  ''All  that  need  be  re- 
marked on  the  power  to  coin  money,  regulate  the  value 
thereof,  and  of  foreign  coin,  is  that  by  providing  for 
this  last  case,  the  Constitution  has  supplied  a  material 
omission  in  the  Articles  of  Confederation.  The  authority 
of  the  existing  Congress  is  restrained  to  the  regulation 
of  coin  struck  by  their  own  authority,  or  that  of  the 
respective  States.  It  must  be  seen  at  once  that  the  pro- 
posed uniformity  in  value  of  the  current  coin,  might  be 
destroyed  by  subjecting  that  of  the  foreign  coin  to  the 
different  regulations  of  the  different  States.*'** 

The  purpose  of  the  Constitution  in  conferring  upon 
Confess  the  power  to  coin  money  was  to  provide  a  cur- 
rency which  would  have  the  same  legal  value  in  all  the 
States,  and  at  the  time  this  power  was  given  to  Congress, 
it  was  expressly  denied  to  the  States.     The  power  of  the 

laGriswold  v.  Hepburn,  2  Duvall,  29. 

It  United  SUtee  v.  Marigold,  9  Howard,  568. 
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States  to  declare  what  should  constitute  money,  or  to 
regulate  its  value  was  surrendered  by  them  to  the  gen- 
eral government.  The  Constitution  does  not  prescribe 
what  metals  shall  be  coined,  or  say  that  their  legal 
value,  after  being  coined,  shall  correspond  with  their  in- 
trinsic value.  Congress  has  changed  the  value  of  coins 
without  the  power  to  do  so  being  questioned.  Con- 
gress can  say  what  metal  shall  be  coined,  fix  its  purity, 
and  its  value  as  money  in  its  relation  to  its  value  as 
bullion.^' 

The  power  of  Congress  to  enact  legislation  concerning 
the  coining  of  money  extends  even  to  the  details  of  the 
subject  and  to  the  conduct  and  transactions  of  indi- 
viduals concerning  it.^*  Congress  has  the  power  under 
this  clause  to  authorise  the  issuing  of  coins  of  the  same 
denominations  as  those  already  in  existence  and  circu- 
lating as  money,  but  of  less  intrinsic  value,  because  they 
contain  less  of  the  precious  metals,  and  consequently  have 
less  weight  and  thus  enable  debtors  to  discharge  their 
obligations  by  paying  in  coins  of  less  real  value.^^  So  Con- 
gress can  punish  the  bringing  into  the  United  States 
from  a  foreign  place  false,  forged,  and  counterfeit  coins, 
made  in  the  similitude  of  the  coins  of  the  United  States, 
and  also  punish  the  offense  of  uttering  and  passing  such 
coins,^®  so  it  can  punish  the  counterfeiting  of  foreign 
coins  made   current  in  the  United  States.^* 

Weights  and  Measures. — ^The  same  reason  existed  for 
giving  Congress  the  power  '*to  fix  the  standard  of  weights 
and  measures"  as  existed  for  giving  it  control  over  coin- 
age. If  each  State  could  adopt  a  standard  of  its  own  it 
would  create  a  condition  of  endless  disturbance  in  busi- 
ness relations.  Mr.  Madison  says  of  this  subject,  **The 
regulation  of  weights  and  measures  is  transferred  from 
the  Articles  of  Confederation,  .  and  is  founded  on  like 
considerations  with  the  preceding  power  of-  regulating 
coin. ''2®    In  his  first  message  to  Congress  President  Wash- 

iB  Legal  Tender   Cases,    12   Wall.,  545-647. 

i«  Civil  Rights  Cases,  109  U.  S.,  18. 

IT  Legal  Tender  Cases,  110  U.  S.,  449. 

"United  States  v.  Marigold,  9  Howard,  665-67-69. 

i»  United  States  v.  Gardner,  10  Peters,  623. 
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ington  called  the  attention  of  that  body  to  the  great  im- 
portance of  establishing  oniformity  in  the  currency, 
weights  and  measures  of  the  United  States,  and  urged 
that  the  matter  be  attended  to.^^ 

Congress    has    never    exercised    its    power    under    this 
clause  to  pass  a  statute  fixing  the  standard  of  weights 
and   measures.     By  the  act   of  February  12,   1873,   Con- 
gress made   the   brass   troy   pound   weight   the   standard 
•  troy  pound   of  the   United   States   Mint.^*     In   1866  the 
<  metric  sjrstem  was  legalized  in  the  United  States.^ 

From  time  to  time  Congress  has  made  appropriations 
for  procuring  this  S3rstem  for  the  different  States,  and 
for  the  custom  houses.'^  Until  a  standard  of  weights  and 
measures  is  established  by  Congress  it  seems  that  the 
States  possess  the  power  to  establish  their  own  weights 
and  measures,  or  those  in  force  in  the  States  when  the 
Constitution  was  adopted  are  still  in  force."  But  this 
principle  scenes  to  have  been  questioned  in  the  Federal 
Courts." 

To  provide  for  the  Pnnishment  of  Oonnterf eitbig  the 
Securities  and  current  Ooin  of  the  United  States. 


As  reported  by  the  Committee  of  Detail  this  clause  read : 
"Congress  shall  have  power  to  declare  the  punishment  of 
counterfeiting  the  coin  of  the  United  States."  The  Com- 
mittee on  Style  changed  it  to  the  present  form,  inchid- 
ing  the  securities  as  well  as  the  coin  of  the  United  States. 

This  power  is  expressly  conferred  upon  Congress,  but 
that  body  would  have  had  the  power  without  the  pro- 
vision, as  the  result  of  the  power  previously  conferred 
to  regulate  coinage,*^  and  also  under  the  general  power 
of  sovereignty. 

National  Bank  bills  are  securities  of  the  United  States 

21  MesaagM  of  the  Pre«ident»,  i^l.  1,  60. 

32  Rev.  Stat.,  3548. 

a»Rev.  Stat.,  3569-70. 

24  Andrews'  Manual  of  Const.,  108. 

33Higgins  V.  California  Petroleum,  etc.,  Co.,  109  Cal.,  310;  Harris 
v.  Rutledpe,  19  Iowa,  390;  Caldwell  v.  Dawson,  4  Metcalf,  Ky.,  123; 
Weaver  v.  Feprely,  29  Penn.  State.  30;  Rawle  on  Const.,  102. 

20  The  Miantinomo,,  3.  Wallace,  Jr.,  46. 

27  2  Story  on  Constitution,  62,  5th  ed. 
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within  the  meaning  of  this  clause.^®  So  are  certificates 
of  indebtedness,  such  as  bonds  and  treasury  notes.^* 
These  constitute  a  different  class  of  securities  from  coins, 
and  were  so  intended  to  be  by  the  framers  of  the  Consti- 
tution. 

Congress  can  pass  laws  providing  for  the  punishment 
of  counterfeiting  the  notes  of  a  foreign  bank  or  corpora- 
tion, or  to  punish  a  person  having  in  his  possession  a 
plate  from  which  counterfeits  of  the  notes  of  a  foreign 
bank  or  corporation  may  be  printed,'***  so  it  can  protect 
the  metallic  currency  of  the  country  by  providing  for  a 
punishment  for  counterfeiting  it  even  for  an  innocent 
purposfe."^  The  power  to  punish  under  this  clause  is  not 
exclusive  in  Congress.*^  The  States  may  also  punish  for 
the  same  offence.** 

,  To  establish  Post  Oflices  and  Post  Beads. — ^The  Articles 
of  Confederation  conferred  upon  Congress,  among  other 
powers,  that  *'of  establishing  and  regulating  postoffices 
from  one  State  to  another  through  all  the  United  States, 
and  exacting  such  postage  on  the  papers  passing  through 
the  same,  as  may  be  requisite  to  defray  the  expenses  of 
the  said  office."" 

We  have  already  observed  in  the  first  chapter  that  un- 
der the  power  conferred  upon  Congress  by  the  above  lan- 
guage that  body  on  the  26th  of  July,  1775,  established 
a  general  postoffice  and  also  **a  line  of  posts"  from 
Falmouth  in  New  England  to  Savannah  in  Georgia  with 
as  many  cross  posts  as  might  be  necessary." 

The  following  year  Congress  in  the  exercise  of  its  pow- 
er resolved  that  no  committee  but  a  council  or  committee 
of  safety  in  each  colony,  or  such  persons  as  they  shall 

28  Ex  parte  Houghton,  7  Fed.  Rep.,  658. 

2»  Andrews'  Manual  of  the  Const.,  109. 

«o  United  States  v.  Arjona,  120  U.  S.,  479. 

81  United  States  v.  King,  6  McLean,  208-211. 

»2  Fox  T.  United  States,  6  Howard,  410. 

*3  In  this  case  Justice  McLean  dissented  on  the  ground  that  the  State 
and  the  federal  government  could  not  each  have  jurisdiction  to  punish 
for  the  same  offence.  He  closes  his  opinion  with  the  statement  that  the 
lamented  Justice  Story  coincided  with  him,  and  that  there  was  great 
diversity  of  opinion  among  the  justices  after  the  first  hearing.  The 
case,  it  seems,  was  reargued  (p.  440). 

"Articles  of  Confederation,  art.  9. 

««  Ware  v.  U.  S.,  4  Wallace,  617,  630;  1  Journals  of  Congress,  166. 
41 
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authorize,  shall  stop  the  constitational  post,  open  the 
mail,  or  detain  letters  therefrom.'* 

Still  further  exercising  its  power  under  the  articles, 
Congress  in  1782  passed  a  general  '^  ordinance  for  regu- 
lating the  postoffices  of  the  United  States  of  America." 
This  ordinance  provided  for  the  government  of  the  post- 
o£Sce  department,  the  regulation  of  the  mail,  established 
prices  of  postage,  and  the  salaries  of  the  officials.*' 

In  1786  another  resolution  was  passed  by  which  the 
Postmaster  General  was  authorized  to  enter  into  con- 
tracts for  the  conveyance  of  the  mails  generally  through- 
out the  United  States  by  stage  carriers,  if  practicable.'* 

In  the  Constitutional  Convention  it  was  proposed  to 
confer  express  i)ower  upon  Congress  to  establish  post- 
offices,  and  post  and  military  roads.'*  The  Committee  of 
Detail  reported  in  favor  of  conferring  upon  Congress  the 
power  to  establish  postoffices,  omitting  post  and  military 
roads.  When  this  provision  was  before  the  Convention 
Mr.  Gerry  moved  to  add  ''and  post  roads,"  and  the 
amendment  was  carried.  Massachusetts,  Delaware,  Mary- 
land, Virginia,  South  Carolina  and  Georgia  (six),  voted 
for  it,  and  New  Hampshire,  Connecticut,  New  Jersey, 
Pennsylvania  and  North  Carolina  (five),  voted  against 
it.**  The  matter  was  referred  with  other  resolutions,  to 
the  Committee  on  Style,  and  when  reported  back  by 
that  committee  read,  '' Congress  shall  have  power  to  es- 
tablish poiptoffices  and  post  roads,"  as  found  in  the  Con- 
stitution.*^ 

The  power  conferred  upon  Congress  by  the  Articles  of 
Confederation  was  limited  to  the  establishment  of  post- 
offices,  but  the  Constitution  gives  the  power  to  establish 
postoffices  and  post  roads  and  Judge  Story  sa3rs  this  was 
the  introduction  **of  a  new  and  substantive  power,  un- 
known before   in  the   National  Government.*'*' 

The  comment  on  this  important  power  as  found  in  the 
Federalist  is  confined  to  four  lines  by  Mr.  Madison.    '*The 

B«  Journals  of  CongfreBS,  vol.  2,  132. 

•T  Journal  of  CongresB,  vol.  7,  383. 

»s  Journal  of  Congress,  vol.  11,  154-156. 

«»  Journal,  67,  68. 

*o  Journal,  541. 

41  Journal,  705. 

«s2  Story  on  the  Ck>n8titution,  p.  66. 
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power  of  establiahing  post  roads,"  he  says,  *'must,  in 
every  view,  be  a  harmless  power;  and  may,  perhaps,  by 
judicious  management,  become  productive  of  great  public 
conveniency.  Nothing  which  tends  to  facilitate  the  inter- 
course between  the  States,  can  be  deemed  unworthy  of 
the  public  care.'*" 

Probably  out  of  this  provision,  more  than  any  other, 
there  grew  one  of  the  most  important  questions  ever 
presented  for  discussion,  under  the  Constitution.  It  is 
the  great  question  of  internal  improvements;  that  is, 
whether  there  is  authority  to  carry  them  on  under  the 
expressed  or  implied  powers  of  the  Constitution. 

Judge  Story  states  the  beginning  of  this  controversy  as 
follows:  **Upon  the  construction  of  this  clause  of  the  Con- 
stitution, two  opposite  opinions  have  been  expressed.  One 
maintains  that  the  power  to  establish  postoffices  and  post 
roads  can  intend  no  more  than  the  power  to  direct  where 
postoffices  shall  be  kept,  and  on  what  roads  the  mails 
shall  be  carried.  Or,  as  it  has  been  on  other  occasions 
expressed,  the  power  to  establish  post  roads  is  a  power 
to  designate  or  point  out  what  roads  shall  be  mail  roads, 
and  the  right  of  pasaage  of  way  along  them,  when  so 
designated.  The  other  maintains,  that  although  these 
modes  of  exercising  the  power  are  perfectly  constitu- 
tional, yet  they  are  not  the  whole  of  the  power,  and  do 
not  exhaust  it.  On  the  contrary,  the  power  comprehends 
the  right  to  make  or  construct  any  roads  which  Congress 
may  deem  proper  for  the  convenience  of  the  mail,  and  to 
keep  them  in  due  repair  for  such  purposes.'*** 

He  then  enters  upon  an  elaborate  discussion  of  the 
merits  of  these  respective  positions,  to  which  the  student 
who  desires  to  pursue  the  subject  is  referred.  Several  of 
the  Presidents  of  the  United  States,  in  their  messages  to 
Congress,  took  the  position  that  appropriations  by  Con- 
gress for  the  construction  of  internal  improvements  were 
unwarranted  by  the  Constitution. 

Views  of  Jefferson,  Bladison,  Monroe,  Adams,  Jackson 
and  Polk. — Jefferson,  in  his  message  to  Congress  of  Decem- 
ber 2,  1806,  discussing  the  question  of  the  disposition  of 
the  funds  in  the  Treasury,  suggests  the  undertaking  of 

4«  The  Federalist,  No.  42. 
4*  2  Story,  6th  ed.,  66. 
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certain  improvements  on  which  the  funds  may  be  expend- 
ed, and  closes  his  suggestion  with  this  language:  ''I 
suppose  an  amendment  to  the  Constitution,  by  consent  of 
the  States,  necessary,  because  the  objects  now  recommend- 
ed are  not  among  those  enumerated  in  the  Constitution 
and  to  which  it  permits  the  public  moneys  to  be  ap- 
plied."" On  the  3d  of  March,  1817,  President  Madison 
sent  to  the  House  of  Representatives  a  message  in  which 
he  vetoed  a  bill  which  had  that  day  been  presented  to 
him  entitled  '^An  act  to  set  apart  and  pledge  certain 
funds  for  internal  improvements,  for  constructing  roads 
and  canals,  etc."  In  his  message  the  President  said:  ''I 
am  constrained  by  the  insuperable  difficulty  I  feel  in 
reconciling  the  bill  with  the  Constitution  of  the  United 
States,  and  return  it  with  that  objection  to  the  House 
of  Representatives  in  which  it  originated." 

He  then  referred  to  the  expressed  powers  of  the  Consti- 
tution and  held  there  is  no  power  among  them  authoriz- 
ing Congress  to  pass  such  a  law.  He  concluded  his  mes- 
sage in  this  language:  ''I  am  not  unaware  of  the 
great  importance  of  roads  and  canals  and  the  im- 
proved navigation  of  watercourses,  and  that  a  pow- 
er in  the  National  Legislature  to  provide  for  them 
might  be  exercised  with  signal  advantage  to  the  gen- 
eral prosperity.  But  seeing  that  such  a  power  is  not 
expressly  given  by  the  Constitution,  and  believing  that 
it  can  not  be  deduced  from  any  part  of  it  without  an 
inadmissible  latitude  of  construction  and  a  reliance  on 
insufficient  precedence;  believing  also  that  the  perma- 
nent success  ^f  the  Constitution  depends  on  a  definite 
partition  of  powers  between  the  General  and  the  State 
Governments,  and  that  no  adequate  land-marks  would  be 
left  by  the  constructive  extension  of  the  powers  of  Con- 
gress as  proposed  in  the  bill,  I  have  no  option  but  to 
withhold  my  signature  from  it,  and  to  cherishing  the 
hope  that  its  beneficial  objects  may  be  attained  by  a 
resort  for  the  necessary  powers'  to  the  same  wisdom  and 
virtue  in  the  nation  which  established  the  Constitution  in 
its  actual  form  and  providently  marked  out  in  the  instru- 
ment itself  a  safe  and  practicable  mode  of  improving  it 
as  experience  might  suggest.  "*• 

4 

4B  Messages  of  the  President,  vol.  1,  410. 
*«  Messages  of -the  President,  vol.  1,  685. 
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On  the  4t.h  of  May,  1822,  President  Monroe  returned 
to  the  House  of  Representatives,  a  bill  which  had  been 
passed  ''for  the  preservation  and  repair  of  the  Cum- 
berland road"  with  his  reasons  for  vetoing  the  same. 
In  his  message  the  President  said:  ''If  the  power  exist, 
it  must  be  either  because  it  has  been  specifically  granted 
to  the  United  States  or  that  it  is  incidental  to  some  power 
which  has  been  specifically  granted.  If  we  examine  the 
specific  grants  of  power  we  do  not  find  it  among  them, 
nor  is  it  incidental  to  any  power  which  has  been  spe- 
cifically granted. 

"It  has  never  been  contended  that  the  power  was  specifi- 
cally granted.  It  is  claimed  only  as  being  incidental  to 
some  one  or  more  of  the  powers  which  are  specifically 
granted.  The  following  are  the  powers  from  which  it  is 
said  to  be  derived: 

"First,  from  the  right  to  establish  postoffices  and  post 
roads;  second,  from  the  right  to  declare  war;  third,  to 
regulate  commerce;  fourth,  to  pay  the  debts  and  provide 
for  the  common  defense  and  general  welfare;  fifth,  from 
the  power  to  make  all  laws  necessary  and  proper  for 
carrying  into  execution  all  the  powers  vested  by  the  Con- 
stitution in  the  Oovemment  of  the  United  States  or  in 
any  department  or  office  thereof;  sixth,  and  lastly,  from 
the  power  to  dispose  of  and  make  all  needful  rules  and 
regulations  respecting  the  territory  and  other  property 
of  the  United  States.  According  to  my  judgment  it  can 
not  be  derived  from  either  of  those  powers,  nor  from  all 
of  them  united,  and  in  consequence  it  does  not  exist.  "*^ 

Views  of  President  John  Qnincy  Adams. — President 
Monroe  was  succeeded  by  John  Quincy  Adams,  who 
in  his  inaugural  address  on  March  4,  1825,  said: 
"Some  diversity  of  opinion  has  prevailed  with  regard 
to  the  powers  of  Congress  for  legislation  upon  objects 
of  this  nature.  The  most  respectful  deference  is  due  to 
doubts  originating  in  pure  patriotism  and  sustained  by 
venerated  authority.  But  nearly  twenty  years  have  passed 
since  the  construction  of  the  first  national  road  was  com- 
menced. The  authority  for  its  construction  was  then  un- 
questioned. To  how  many  thousands  of  our  countrymen 
has  it  proved  a  benefit?     To  what  single  individual  has 

47  Messages  of  the  Presidents,  Vol.  2,  143.  "^ 
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it  ever  proved  an  injury  t  Repeated,  liberal  and  candid 
discussions  in  the  legislature  have  conciliated  the  senti- 
ments and  approximated  the  opinions  of  enlightened 
minds  upon  the  question  of  constitutional  power.  I  can 
not  but  hope  that  by  the  same  process  of  friendly,  patient, 
and  persevering  deliberation  all  constitutional  objections 
will  ultimately  be  removed.  The  extent  and  limitation  of 
the  powers  of  the  general  government  in  relation  to  this 
transcendently  important  interest  will  be  settled  and  ac- 
knowledged to  the  common  satisfaction  of  all,  and  every 
speculative  scruple  will  be  solved  by  a  practical  public 
blessing."** 

From  this  language  it  would  seem  that  President  Adams 
entertained  different  views  concerning  the  constitutional- 
ity of  appropriations  for  internal  improvements  from 
those  of  his  predecessors  who  expressed  themselves  in 
opposition  to  such  methods. 

Views  of  President  Jackson.— President  Adams  was 
succeeded  by  President  Jackson  who  may  be  said  to  have 
favored  appropriations  for  improvements  of  a  national 
character  while  he  was  opposed  to  those  of  a  local  nature. 
On  the  29th  of  May,  1830,  he  returned  to  the  House  of 
Representatives  a  bill  with  his  veto  which  proposed  to 
authorize  '^a  subscription  of  the  stock  in  the  Maysville, 
Washington,  Paris  and  Lexington  Turnpike  Road  Com- 
pany." In  his  consideration  of  this  subject  the  President 
used  this  language:^* 

'^If  it  be  the  wish  of  the  people  that  the  construction 
of  roads  and  canals  should  be  conducted  by  the  Federal 
Government,  it  is  not  only  highly  expedient,  but  indis- 
pensably necessary,  that  a  previous  amendment  to  the 
Constitution  delegating  the  necessary  power  and  defining 
and  restricting  its  exercise  with  reference  to  the  sover- 
eignty of  the  States,  should  be  made."  Again,  **If  it 
be  the  desire  of  the  people  that  the  agency  of  the  Federal 
Government  should  be  confined  to  the  appropriation  of 
money  in  aid  of  such  undertakings  in  virtue  of  State 
authorities,  then  the  occasion,  the  manner,  and  the  extent 
of  the  appropriations  should  be  made  the  subject  of 
constitutional  regulation.     This  is  the  more  necessary  in 

48  Meflflages  of  the  PresidentA,  vol.  2,  29S. 

«» Meflsages  of  the  Preeideots,  vol.  2«  401-92. 
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order  that  they  may  be  equitable  among  the  several 
States,  promote  harmony  between  different  sections  of 
the  Union  and  their  representatives,  preserve  other  parts 
of  the  Constitution  from  being  undermined  by  the  exercise 
of  doubtful  powers  or  the  too  great  extension  of  those 
which  are  not  so,  and  protect  the  whole  subject  against 
the  deleterious  influence  of  combinations  to  carry  by 
concert  measures  which,  considered  by  themselves,  might 
meet  but  little  countenance." 

In  the  same  message  in  regard  to  improvements  which 
might  be  considered  national  the  President  said  (p.  488) : 
''But  although  I  might  4iot  feel  it  to  be  my  official 
duty  to  interpose  the  executive  veto  to  the  passage  of  a 
bill  appropriating  money  for  the  construction  of  such 
works  as  are  authorized  by  the  States  and  are  national 
in  their  character,  I  do  not  wish  to  be  understood  as  ex- 
pressing an  opinion  that  it  is  expedient  at  this  time  for 
the  general  government  to  embark  in  a  system  of  this 
kind.  .  .  .  Assuming  the  right  (p.  490),  to  appro- 
priate money  to  aid  in  the  construction  of  national  works 
to  be  warranted  by  the  cotemporaneous  and  continued  ex- 
position of  the  Constitution,  its  insufficiency  for  the  suc- 
cessful prosecution  of  them  must  be  admitted  by  all  can- 
did minds." 

The  conclusion  is  certainly  warranted  from  this  lan- 
guage that  the  President  felt  that  appropriations  by 
Congress  for  improvements  of  a  national  character  were 
upon  a  different  basis  from  those  of  a  purely  local  na- 
ture and  possessing  no  national  characteristics. 

Views  of  President  Polk« — ^None  of  the  successors  of 
President  Jackson  gave  any  official  expression  of  opinion 
in  their  messages  on  the  subject  of  internal  improvements 
until  President  Polk,  on  the  3d  of  August,  1846,  vetoed 
the  bill  entitled  ''An  act  making  appropriations  for  the 
improvement  of  certain  harbors  and  rivers." 

"The  Constitution,"  he  declared,  "has  not,  in  my  judg- 
ment, conferred  upon  the  Federal  Government  the  power 
to  construct  works  of  internal  improvement  within  the 
States,  or  to  appropriate  money  from  the  Treasury  for 
that  purpose.  ...  It  is  not  pretended  that  there 
is  any  express  grant  in  the  Constitution  conferring  on 
Congress  the  power  in  question,  is  it,  then,  an  incidental* 
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power  necessary  and  proper  for  the  execution  of  any  of 
the  granted  powers?  All  the  granted  powers,  it  is  con- 
fidently affirmed,  may  be  effectually  executed  without  the 
aid  of  such  an  incident.  'A  power,  to  be  incidental, 
must  not  be  exercised  for  ends  which  make  it  a  prin- 
cipal or  substantive  power,  independent  of  the  principal 
power  to  which  it  is  incident.'  It  is  not  enough  that 
it  may  be  regarded  by  Congress  as  convenient  or  t^at 
its  exercise  would  advance  the  public  weal.  It  must  be 
necessary  and  proper  to  the  execution  of  the  principal  ex- 
pressed power  to  which  it  is  an  incident,  and  without 
which  such  principal  power  •  can  not  be  carried  into 
effect.  The  whole  frame  of  the  Federal  Constitution 
proves  that  the  government  which  it  creates  was  intended 
to  be  one  of  limited  and  specific  powers.  A  construction 
of  the  Constitution  so  broad  as  that  by  which  the  power 
in  question  is  defended  tends  imperceptibly  to  a  consoli- 
dation of  power  in  a  government  intended  by  its  framers 
to  be  thus  limited  in  its  authority. '''^ 

The  veto  in  this  instance  seems  to  have  been  justified 
by  the  character  of  the  improvement.  The  road  which  it 
was  proposed  to  construct  lay  wholly  within  the  limits 
of  a  single  State,  and  possessed  no  national  characteristic. 

Notwithstanding  the  vetoes  by  different  Presidents,  of 
bills  providing  for  internal  improvements,  some  of  which 
were  of  a  national  character,  the  trend  of  national  senti- 
ment has  for  many  years  been  in  favor  of  appropriations 
for  such  improvements,  and  perhaps  no  President  for 
fifty  years  has  vetoed  a  bill  because  it  carried  appropria- 
tions which  provided  for  the  construction  of  public  works 
coming  within  the  jurisdiction  of  the  general  government 
and  possessing  national  characteristics.  The  improve- 
ment of  lakes,  rivers  and  harbors  by  deepening  their 
channels,  removing  obstructions  to  navigation,  construct- 
ing dams  and  docks,  as  well  as  the  construction  of  lines 
of  railway  crossing  the  continent  have  called  for  appro- 
priations from  the  national  treasury  aggregating  fabu- 
lous sums,  and  have  all  met  with  the  approval  of  a  great 
majority  of  the  American  people,  and  been  sustained  by 
the  courts. 

The  word   **post''  is  from  the   French   word  *'poste'' 

fio  Messages  of  the  Presidents,  vol.  4,  461,  462. 
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which  means  ''post  office,  mail."  At  the  time  the  Con- 
stitution was  adopted  and  prior  thereto,  the  term  post 
represented  an  office  where  mail  was  received  and  dis- 
tributed and  the  means  of  its  transportation;  hence  the 
term  postoffice  and  post  route  or  road.  Every  place  where 
the  mail  is  lawfully  received  and  distributed  is  a  post 
office.  It  may,  says  Paschal,  ''include  an  office,  house, 
tent,  booth,  boat,  vessel,  car,  wagon  or  box,"  and  he 
might  have  added  to  the  list  a  dug-out,  cave,  flat-boat, 
a  room  or  a  hollow  tree.'* 

The  same  author  says,  "A  post  road  is  any  railroad, 
turnpike,  wagon  road,  path,  river,  creek,  ocean,  gulf, 
lake,   and  pond   over  which   the   mail   is   transported."" 

The  power  vested  in  Congress  by  this  clause  is  com- 
plete. In  Ex  parte  Jackson,**  Mr.  Justice  Field  used 
this  comprehensive  language:  "The  power  vested  in 
Congress  to  establish  postoffices  and  post  roads,  author- 
izes not  merely  the  designation  of  the  routes  over  which 
the  mail  shall  be  carried,  and  the  offices  where  letters 
and-  other  documents  shall  be  received  to  be  distributed 
and  forwarded,  but  the  carriage  of  the  mail,  and  all  meas- 
ures necessary  to  secure  its  safe  and  speedy  transit,  and 
the  prompt  delivery  of  its  contents.  The  power  possessed 
by  Congress  embraces  the  regulation  of  the  entire  postal 
S3rstem  of  the  country.  The  right  to  designate  what  shall 
be  carried  necessarily  involves  the  right  to  determine 
what  shall  be  excluded."  This  was  followed  in  Public 
Clearing  House  v.  Coyne." 

Those  who  use  the  mails  are  bound  to  know  what  is 
to  be  understood  by  decency,  purity,  and  chastity  in  social 
life,  and  also  what  may  be  considered  indecent,  lewd  and 
lascivious.*"  The  authority  of  Congress  under  this  clause 
extends  to  the  regulation  of  the  whole  postal  system  of 
the  United  States,  even  to  the  extent  that  Congress  can 
say  what  may  be  transported  by  mail  and  what  may  not 
be.** 

81  Judge  Baxter's  charge  to  the  jury  on  the  Sixth  Circuit. 
B2  Paschal  on  the  GonBtitutkm,  120-121. 
•»  96  U.  8.,  732. 
54  194  U.  S.,  497. 

»5  Rosen  v.  United  States,  161  IT.  S.,  42. 

B«In  PB  Rapier,  143  United  States,  110;  Horner  v.  United  States, 
143  U.  S.,  207. 
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Mr.  Justice  Brewer  stated  the  power  and  jnrisdiction 
of  Congress  over  this  subject  in  the  Debs  case,'^  in  the 
following  comprehensive  language  (p.  580) :  ''Under  the 
power  vested  in  Congress  to  establish  postoffices  and  post 
roads,  Congress  has,  by  a  mass  of  legislation,  established 
the  great  postoffice  system  of  the  country,  with  all  its 
detail  of  organization,  its  machinery  for  the  transaction 
of  business,  defining  what  shall  be  carried  and  what  not, 
and  the  prices  of  carriage,  and  also  prescribing  penalties 
for  all  offenses  against  it.  .  .  .  (p.  581.)  Under  the 
Constitution  the  power  over  the  transportation  of  the 
mails  is  vested  in  the  national  government,  and  Congress 
by  virtue  of  such  grant  has  assumed  actual  and  direct 
control,  it  follows  that  the  national  government  may  pre- 
vent any  unlawful  and  forcible  interference  therewith. 
...  (p.  582.)  The  entire  strength  of  the  nation  may  be 
used  to  enforce  in  any  part  of  the  land  the  full  and 
free  exercise  of  all  national  powers  and  the  security  of 
all  rights  entrusted  by  the  Constitution  to  its  care.  The 
strong  arm  of  the  national  government  may  be  put 
forth  to  brush  away  all  obstructions  to  the  transportation 
of  the  maik.  If  the  emergency  arises,  the  army  of  the 
Nation,  and  all  its  militia  are  at  the  service  of  the  Nation 
to  compel  obedience  to  its  laws." 

The  postal  system  is  perhaps  the  most  progressive  in 
the  government.  It  keeps  step  with  the  development  of 
the  republic.  It  employs  in  its  agency  the  horse,  and  the 
stage  coach,  the  sailing  vessel,  the  steamboat,  the  mail 
train,  the  trolley  and  interurban  car,  and  Congress 
will  not  permit  the  transmission  of  intelligence  through 
its  instrumentality  to  be  obstructed. 

By  act  of  Congress,  all  public  roads  and  highways  while 
kept  up  and  maintained  as  such  are  post  roads,'*  so  letter 
carrier  routes  in  cities  are  post  routes'*  and  so  are  the 
streets  in  a  city  over  which  the  mail  is  carried.*® 

In  the  District  Court  in  Pennsylvania  in  an  early  case,  it 
was  said,  ''The  power  given  by  the  Constitution  to  establish 
post  roads  has  always  been  construed  to  mean  such  roads 

BT  168  U.  S.,  664. 

M  March  1,  1884,  23  Stat.  L.,  3. 

M  Blockham  v.  Gresham,  16  Fed.  Rep.,  60MI11. 

MUnited  States  v.  Eaaaon,  18  Fed.  Sep.,  600. 
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as  were  regularly  laid  out  by  authority  of  the  States,  or 
by  counties  under  the  laws  of  the  State.  The  govern- 
ment of  the  United  States  can  not  constmct  a  post  road 
within  a  State  of  this  Union  without  its  consent,  but  Con- 
gress may  declare,  that  iff,  establish,  such  a  road  already 
opened  and  make  a  public  highway  by  the  direct  or  in- 
direct authority  of  the  State.  The  post  roads  of  the 
United  States  are  the  property  of  the  States  through 
which  they  pass;  they  may  temporarily  part  with  the 
possession  of  them  by  charter,  and  the  grantees,  while 
the  charter  continues,  have  the  right  to  preserve  such 
roads,  and  prevent  their  threatened  destruction.  The 
United  States  have  the  mere  right  of  transit  over  these 
roads  for  the  purpose  of  carrying  the  mail,  and  in  case 
of  obstructing  this  right,  their  laws  provide  an  adequate 
remedy.  The  government  itself  could  not  obtain  an  injunc- 
tion to  prevent  the  destruction  of  a  mail  road;  the  right 
to  do  so  follows  the  right  of  property  or  possession ;  a  mail 
contractor  and  any  other  person  may  have  a  right  of 
action  for  an  obstruction  to  a  mail  road,  but  no  injunc- 
tion can  legally  issue  upon  an  application  to  restrain  a 
threatened   injury  to  the   road.''*^ 

Under  the  right  of  eminent  domain  the  United  States 
can  condemn  land  needed  for  its  purposes  and  conse- 
quently could  condemn  land  for  a  postoffice  site.*^ 

The  power  to  condemn  land  on  which  to  erect  a  post- 
office  building  would  justify  the  construction  of  a  post 
road,  if  in  the  judgment  of  Congress  it  was  necessary  to 
do  so. 

When  a  portion  of  a  postal  route  becomes  impassable, 
the  Post  Office  Department  may  change  it.*' 

The  power  to  establish  a  post  road  includes  the  power 
to  make  one.  The  government  has  seldom  if  ever  con- 
structed a  road  for  the  purpose  of  transporting  the  mail 
over  it.  It  has  for  that  purpose  used  the  roads  which 
were  constructed  by  the  States  and  counties.  Since  the 
establishment  of  the  free  mail  system  the  government  has 
uniformly  availed  itself  of  existing  roads  for  the  purpose 
of  carrying  the  mail  into  the  rural  districts.     What  au- 

•1  Fed.  Cases  No.  2890,  Cleveland  P.  &  A.  R.  Co.  vol.  6,  1044. 
•a  Kohl  V.  United  States,  91  U.  S.,  367-372. 
«s  United  States  v.  Barlow,  132  U.  S.,  271. 
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thority  the  government  acquires  over  a  road  bv  adopting 
it  as  a  mail  route,  and  over  the  streets  and  sidewalks 
of  a  city  by  reason  of  their  use  for  delivering  the  mail, 
may  become  a  question  of  great  importance.  Mr.  Jus- 
tice Brewer  in  In  re  Debs,  laid  down  the  rule  that 
in  the  exercise  of  its  power  in  the  transmission  of  its 
mail  it  is  competent  for  the  nation  to  remove  all  obstruc- 
tions upon  highways,  natural  and  artificial.^ 

The  power  to  establish  post  roads  was  conferred 
by  the  Constitution  upon  Congress  to  enable  that  body  to 
make,  repair,  keep  open  and  improve  post  roads  when- 
ever it  became  necessary  for  the  transportation  of  the 
mail.  Congress  can  not  adopt  and  use  State  and  county 
roads  as  post  roads  without  compensation  therefor  if  any 
would  be  just  and  be  demanded;  consequently  a  turn- 
pike owned  by  a  private  corporation,  which  charged 
toll  for  its  use,  could  not  be  used  by  one  having  a  con- 
tract to  carry  the  mail  over  such  turnpike  without  pay- 
ing toll;  and  Congress  has  no  authority  to  use  a  State 
or  county  road  as  a  post  road  without  obtaining  con- 
sent to  do  so  or  making  compensation  therefor,  unless 
it  buys  such  road  or  makes,  or  helps  to  make,  or 
repair  it.  If  the  United  States  adopts  as  a  post  road 
a  road  constructed  by  the  State  and  on  which  toll 
is  charged  the  carriages  in  transporting  the  mail  over 
such  road  would  be  compelled  to  pay  the  charges 
which  the  State  imposed  on  similar  carriages.^ 

The  power  of  Congress  under  this  provision  is  practi- 
cally without  limitation.  It  is  authorized  to  establish 
postofiices  and  post  roads,  not  merely  to  locate  them. 
To  '^ establish"  means  to  settle  or  fix  firmly,  to  place  on 
a  permanent  footing.** 

The  same  term  was  used  in  the  same  sense  in  the  Ar- 
ticles of  Confederation.  The  expression  was  selected  with 
special  relation  to  its  use  in  this  provision;  and  this 
grant  of  power  confers  upon  Congress  whatever  authority 
is  necessary  in  this  connection. 

A  temporary  postoffice  was  created  September  22,  1789, 
but  the  postoffice  department  was  not  established  until 
May  8,  1794. 

■ 

«4  158  U.  S.,  599. 

•8  Dickey  v.  M.  &  L.  T.  R,  Co.,  7th  Dana,  113. 

••  Standard  Dictionary,  7  Dana,  113,  supra. 
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The  marvelous  growth  of  this  branch  of  the  govern- 
ment can  be  seen  by  a  reference  to  some  statistical  in- 
formation concerning  it. 

In  1790  there  were  75  postoflSces  in  the  whole  United 
States,  and  the  extent  of  the  post  routes  was  1875  miles, 
while  the  gross  receipts  from  the  offices  were  $37,935  and 
the  compensation  paid  the  postmasters  was  $8198.  In 
1907  there  were  62,663  postoffices  in  the  United  States 
and  the  extent  of  post  routes  was  463,406  miles  while  the 
miles  of  service  performed  were  524,725,747,  the  gross 
revenue  from  the  department  for  the  year  was  $183,585,- 
005  and  the  gross  expenses  were  $190,238,288,  while  the 
compensation  paid  the  postmasters  was  $24,576,696. 

Postage  stamps  were  adopted  by  the  department  under 
the  act  of  March  3,  1847.  In  1852,  when  they  seem  to 
have  come  into  general  use,  there  were  consumed  54,136,- 
319.     In  1907  there  were  consumed  6,933,875,575. 

Stamped  envelopes  were  first  used  under  the  act  of 
1852.  In  1854,  the  first  full  year  of  their  use,  there  were 
consumed  21,384,100.  In  1907  there  were  consumed 
1,418,840,250. 

Postal  cards  were  not  used  until  1873.  In  1874,  the 
first  full  year  of  their  use,  there  were  used  91,079,000. 
In  1907  there  were  used  805,568,700. 

Letters  were  first  registered  in  July,  1855,  when 
629,352  were  registered.     In  1907  there  were  38,255,649. 

In  1864  Congress  established  the  money  order  system 
in  connection  with  the  postal  service,  by  which  money  is 
transmitted  from  one  part  of  the  country  to  another. 
In  1865  the  amount  thus  transmitted  was  $3,977,259.  In 
1907  the  amount  was  $479,650,342. 

During  the  fiscal  year  1907  there  were  sent  through 
the  mails  in  the  United  States  12,255,666,367  pieces  of 
mail  matter. 

In  1863  Congress  authorized  the  free  delivery  of  mail 
in  cities  and  in  1896  free  delivery  in  the  country.  Thus 
this  great  department  transports  the  mail  from  place  to 
place  throughout  the  United  States  and  delivers  it  in  the 
cities  and  in  the  rural  districts. 

No  other  department  of  government  is  so  adapted  to  the 
wants  and  necessities  of  the  people  as  this;  it  carries  a 
message  to  the  home  of  every  citizen  without  his   care 
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or  responsibility.     More  than  all  the  other  departments 
of  the  goTeniment  it  deals  with  the  individual  citizen.*^ 

«T  The  general  power  of  the  goTemment  under  the  post  office  clause 
of  the  Constitution  was  discussed  bj  President  MoiHoe  in  his  cele- 
brated message  of  May  4,  1822.  What  he  said  upon  the  subject  is  in- 
serted here,  although  much  of  it  would  hardly  be  regarded  as  con- 
sistent with  the  construction  which  has  since  been  placed  upon  this 
power  by  the  courts  and  constitutional  writers.  Nevertheless,  what 
President  Monroe  said  possesses  much  interest  of  a  political  and 
historical  character,  and  illustrates  what  the  courts  have  frequently 
decided,  that  the  Constitution  is  a  lire  instrument  and  keeps  pace  with 
progress  and  deral<^ment. 

What,  said  Mr.  Monroe,  is  a  just  import  of  the  words  "Con- 
gress shall  have  power  to  establish  post  offices  and  post  roads,"  and 
what  is  the  extent  of  the  grant?  The  word  "establish"  is  the  ruling 
term:  "post  offices  and  post  roads"  are  the  subjects  on  which  it  acta. 
The  question  therefore  is,  What  power  is  granted  by  that  word?  The 
sense  in  which  words  are  commonly  used  is  that  in  which  they  are  to 
be  understood  in  all  transactions  between  public  bodies  and  indi- 
viduals. The  intention  of  the  parties  is  to  prevail,  and  there  is  no 
better  way  of  ascertaining  it  than  by  giving  ta  the  terms  used  their 
ordinary  import.  If  we  were  to  ask  any  number  of  our  most  enlightened 
citizens,  who  had  no  connection  with  public  affairs  and  whose  minds 
were  unprejudiced,  what  was  the  import  of  the  word  "establish"  and 
the  extent  of  the  grant  which  it  controls,  we  do  not  think  there  would 
be  any  difference  of  opinion  among  them.  We  are  satisfied  that  all 
of  them  would  answer  that  a  power  was  thereby  given  to  Congress  to 
fix  on  the  towns,  courthouses  and  other  places  throughout  our  Union 
at  whicb  there  should  be  post  offices,  the  routes  by  which  the  mails 
should  be  carried  from  one  post  office  to  another,  so  as  to  diffuse  intel- 
ligence as  extensively  and  to  make  the  institution  as  useful  as  possi- 
ble, to  fix  the  postage  to  be  paid  on  every  letter  and  packet  thus  carried, 
to  support  the  establishment,  and  to  protect  the  post  office  and  mails 
from  robbery  by  punishing  those  who  should  commit  the  offense.  The 
idea  of  a  right  to  lay  off  the  roads  of  the  United  States  on  a  general 
scale  of  improvement,  to  take  the  soil  from  the  proprietor  by  force, 
to  establish  turnpikes  and  tolls,  and  to  punish  offenders  in  the  man- 
ner stated  above  would  never  occur  to  any  such  person.  The  use  of 
the  existing  roads  by  the  stage,  mail  carrier,  or  post  boy  in  passing 
over  it  as  others  do  is  all  that  would  be  thought  of,  the  jurisdiction 
and  soil  remaining  to  the  State,  with  a  right  in  the  State  or  those 
authorized  by  its  legislature  to  change  the  road  at  pleasure. 

The  intention  of  the  parties  is  supported  by  other  proof,  which 
ought  to  place  it  beyond  all  doubt.  In  the  former  act  of  government, 
the  Confederation,  we  find  a  grant  for  the  same  purpose  expressed  in 
the  following  words:  "The  United  States  in  Congress  assembled  shall 
have  the  sole  and  exclusive  right  and  power  of  establishing  and  reg- 
ulating post  offices  from  one  State  to  another  throughout  all  the  United 
States,  and  exacting  such  postage  on  the  papers  passing  through  the 
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To  promote  the  Progress  of  Bdence  and  nsef  qI  ArtSi  by 
securiiig  for  limited  Times  to  Authors  and  Inventors  the 
exclnsive  Bight  to  their  respective  Writings  and  Dis- 
coveries. 

But  one  purpose  is  embraced  in  this  clause,  the  promotion 
of  the  progress  of  science  and  useful  arts.    The  methods  by 

same  as  may  be  requisite  to  defray  the  expenses  of  the  aaid  o£Soe."  The 
term  "establiBh"  was  likewise  the  ruling  one  in  that  instrument,  and 
was  evidently  intended  and  understood  to  give  a  power  simply  and 
solely  to  fix  where  there  should  be  post  <^ces.  By  transferring  this 
term  from  the  Confederation  into  the  Constitution  it  was  doubtless 
intended  that  it  should  be  understood  in  the  same  sense  in  the  latter 
that  it  was  in  the  former  instrument,  and  to  be  applied  alike  to  post- 
offices  and  post  roads.  In  whatever  sense  it  is  applied  to  post  offices  it 
must  be  applied  in  the  same  sense  to  post  roads.  But  it  may  be  asked, 
If  such  was  the  intention,  why  were  not  all  the  other  terms  of  the  grant 
transferred  with  it!  The  reason  is  obvious.  The  Confederation  being 
a  bond  of  union  between  independent  States,  it  was  necessary  in 
granting  the  powers  which  were  to  be  exercised  over  them  to  be  very 
explicit  and  minute  in  defining  the  powers  granted.  But  the  Constitu- 
tion to  the  extent  of  its  powers  having  incorporated  the  States  into 
one  Government  like  the  government  of  the  States  individually,  fewer 
words  in  defining  the  powers  granted  by  it  were  not  only  adequate, 
but  perhaps  better  adapted  to  the  purpose.  We  find  that  brevity  is 
a  characteristic  of  the  instrument.  Had  it  been  intended  to  convey  a 
more  enlarged  power  in  the  Constitution  than  had  been  granted  in  the 
Confederation,  surely  the  same  controlling  term  would  not  have  been 
used,  or  other  words  would  have  been  added,  to  show  such  intention 
and  to  mark  the  extent  to  which  the  power  should  be  carried.  It  is 
a  liberal  construction  of  the  powers  granted  in  the  Constitution  by  this 
term  to  include  in  it  all  the  powers  that  were  granted  in  the  Con^ 
federation  by  terms  which  specifically  defined  and,  as  was  supposed, 
extended  their  limits.  It  would  be  absurd  to  say  that  by  omitting 
from  the  Constitution  any  portion  of  the  phraseology  which  was 
deemed  important  in  the  Coniederation  the  import  of  that  term  was 
enlarged,  and  with  it  the  powers  of  the  Constitution,  in  a  proportional 
degree,  beyond  what  they  were  in  the  Confederation.  The  right  to 
exact  postage  and  to  protect  the  post  offices  and  mails  from  robbery 
by  punishing  the  offenders  may  fairly  be  considered  as  incidents  to 
the  grant,  since  without  it  the  object  of  the  grant  might  be  defeated. 
Whatever  is  absolutely  necessary  to  the  accomplishment  of  the  object 
of  the  grant,  though  not  specified,  may  fairly  be  considered  as  included 
in  it.  Beyond  this  the  doctrine  of  incidental  power  can  not  be  carried. 
If  we  go  back  to  the  origin  of  our  settlements  and  institutions  and 
trace  their  progress  down  to  the  Kevolution,  we  shall  see  that  it  was 
in  this  sense,  and  in  none  other,  that  the  power  was  exercised  by  all 
our  colonial  governments.  Post  offices  were  made  for  the  oountiy,  and 
not  the  country  for  them.    They  are  the  off  spring  of  improvement; 
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which  this  is  done  is  by  securing  to  authors,  and  inventors, 
•for  a  limited  iime,  which  is  left  to  Congress  to  determine, 
the  exclusive  right  to  their  writings  and  discoveries,  or 
inventions,  which  would  have  been  a  better  word  than  dis- 
coveries. A  discovery  is  finding  something  which  exists. 
An  invention  is  making  something  which  did  not  exist. 

they  never  go  before  it.  Settlements  are  first  nmde,  after  which  the 
progress  is  uniform  and  simple,  extending  to  objects  in  regular  order 
most  necessary  to  the  comfort  of  man — schools,  places  of  public  worship, 
courthouses  and  markets;  post  offices  follow.  Roads  may,  indeed,  be 
said  to  be  coeval  with  settlements;  they  lead  to  all  the  places  men- 
tioned, and  to  every  other  which  the  various  and  complicated  interests 
of  society  require. 

It  is  believed  that  not  one  example  can  be  given,  from  the  first 
settlement  of  our  country  to  the  adoption  of  this  Constitution,  of  a 
poet  office  being  established  without  a  view  to  existing  roads  or  of  a 
single  road  having  been  made  by  pavement,  turnpike,  etc.,  for  the  sole 
purpose  of  accommodating  a  post  office.  Such,  too,  is  the  uniform 
progress  of  all  societies.  In  granting  then  this  power  to  the  United 
States,  it  was  undoubtedly  intended  by  the  framers  and  ratiflers  of 
the  Constitution  to  convey  it  in  the  sense  and  extent  only  in  which  it 
had  been  understood  and  exercised  by  the  previous  authorities  of  the 
country. 

This  conclusion  is  confirmed  by  the  object  of  the  grant  and  the 
manner  of  its  execution.  The  object  is  the  transportation  of  the  mail 
throughout  the  United  States,  which  may  be  done  on  horse  back,  and 
was  80  done  until  lately,  since  the  establishment  of  stages.  Between 
the  great  towns  and  in  other  places  where  the  population  is  dense 
stages  are  preferred  because  they  afford  an  additional  opportunity  to 
make  a  profit  from  passengers;  but  where  the  population  is  sparce 
and  on  crossroads  it  is  generally  carried  on  horseack.  Unconnected 
with  passengers  and  other  objects,  it  can  not  be  doubted  that  the  mail 
itself  may  be  carried  in  every  part  of  our  Union  with  nearly  as  much 
economy  and  greater  dispatch  on  horseback  than  in  a  stage,  and  in 
many  parts  with  much  greater.  In  every  part  of  the  Union  in  which 
stages  can  be  preferred  the  roads  are  sufficiently  good  provided  those 
which  serve  for  every  other  purpose  will  accommodate  them.  In  every 
other  part  where  horses  alone  are  used  if  other  people  pass  them  on 
horseback  surely  the  mail  carrier  can.  For  an  object  so  simple  and 
so  easy  in  its  execution  it  would  doubtless  excite  surprise  if  it  should 
be  thought  proper  to  appoint  commissioners  to  lay  off  the  country 
on  a  great  scheme  of  improvement,  with  the  power  to  shorten  distances, 
reduce  heights,  level  mountains  and  pave  surfaces. 

If  the  United  States  possessed  the  power  contended  for  under  this 
grant,  might  they  not  in  adopting  the  roads  of  the  individual  States  for 
the  carriage  of  the  mail,  as  has  been  done,  asstime  jurisdiction  over  them 
and  preclude  a  right  to  interfere  with  or  alter  them?  Might  they  not 
establish  turnpikes  and  exercise  all  the  other  acts  of  sovereignty  above 
stated  over  such   roads  necessary  to   protect  them  from   injury  and 
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The  explorer  discovers  land,  the  astronomer  discovers  a 
planet,  but  the  land  and  the  planet  existed  before  they  were 
discovered.  The  inventor  makes,  or  brings  forth,  some- 
thing not  previously  existing. 

The  protection  which  the  law  gives  an  author  in  his 
writings  is  called  copyright.  This  term  is  defined  to  be 
the  exclusive  right  of  printing,  or  otherwise  multiplying 
copies  of  a  published  intellectual  production,  and  pub- 
lishing and  vending  the  same.  The  protection  which 
is  given  an  inventor  is  called  a  patent.  These  rights, 
says  this  clause  of  the  Constitution,  are  given  in  order  to 
promote  the  progress  of  science  and  useful  arts.  The  Con- 
stitution does  not  define  the  terms  ''science  and  useful 
arts.''  That  it  presumably  left  to  the  courts.  The  ques- 
tion arises,  is  the  granting  of  copyrights  and  patents  ex- 
pressly limited  to  the  purpose  of  promoting  the  progress 
of  science  and  useful  arts?  And  is  the  granting  of  these 
powers  the  only  way  in  which  Congress  can  and  does  pro- 
mote the  progress  of  science  and  useful  arts!  When  the 
Constitution  expressly  provides  that  science  and  the  useful 
arts  may  be  promoted  by  granting  rights  to  authors  and  in- 
ventors, does  it  mean  that  they  shall  not  be  promoted  in 
any  other  way! 

There  is  a  difference  between  a  copyright  and  patent 
statute  in  the  extent  of  the  protection  which  they  grant. 
An  author  had  property  interest  in  his  manuscript  at  com- 
mon law,  and  had  a  remedy  against  one  who  realized  a 
profit  from  his  publication  without  authority.  Property  in 
a  copyright  is  wholly  statutory  and  such  statutes  are  to 
be  reasonably  construed.** 

What  may  be  copsrrighted. — This  is  regulated  by  statute. 

So  is  the  term  for  which  copyright  is  granted,  which 

defray  the  expesAe  of  repairing  themT  Surely  if  the  right  exists  these 
consequences  necessarily  followed  as  soon  as  the  road  was  established. 
The  absurdity  of  such  a  pretension  must  be  apparent  to  all  who  ex- 
amine it.  In  this  way  a  large  portion  of  the  territory  of  every  State 
might  be  taken  from  it  for  there  is  scarcely  a  road  in  any  State  which 
will  not  be  used  for  the  transportation  of  the  mail.  A  new  field  for 
legislation  and  internal  government  would  thus  be  used.  Messages  ol 
the  Presidenta,  vol.  2,  157-159. 

e«  Bobbs-Merrill  Co.  v.  Straus,  210  U.  S.,  339-^46. 

42 
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IS  twenty-eight  years,  and  it  may  be  extended  for  the 
same  period. 

According  to  Blackstone,  by  the  Roman  law,  when  one 
wrote  upon  paper  or  parchment  belonging  to  another,  the 
thing  written  became  the  property  of  the  one  who  owned 
the  paper  or  parchment  written  upon.^  In  England  prior 
to  the  Statute  of  Anne,  which  was  passed  in  1710,  the  right 
which  an  author  had  in  his  productions  was  a  common  law 
right,  but  that  Statute,  as  amended  by  that  of  George  ni, 
gave  the  author  and  his  assigns  the  sole  right  of  printing 
and  reprinting  his  writings,  but  limited  it  to  the  term  of 
fourteen  years/^  These  rights  of  authors  having  existed  in 
England  before  the  establishment  of  our  independence,  were 
probably  the  controlling  reasons  why  the  legislatures  of 
the  States  recognized  them  and  protected  ownership  in  such 
productions  in  this  country  before  the  Constitution  was 
adopted  by  granting  to  authors  the  privilege  of  copyright, 
although  the  protection  of  each  State  was  limited  to  its 
own  boundary.  The  right  of  an  author  to  property  in  his 
literary  productions  first  came  up  for  judicial  consideration 
in  England  in  1760,  and  was  first  decided  in  the  case  of 
Miller  v.  Taylor  in  1769." 

It  is  greatly  to  the  advantage  of  authors  that  the  au- 
thority to  grant  copyright  should  be  vested  in  one  legis- 
lative body  rather  than  in  a  number  of  such  bodies,  so  that 
the  Convention  acted  wisely  in  taking  this  power  from 
the  States  where  it  existed  prior  to  the  convention  and 
placing  it  in  Congress.  It  has  often  been  said  that  the 
Government  ought  not  to  create  a  monopoly  by  granting 
an  author  or  inventor  the  exclusive  right  to  his  book 
or  invention  for  a  given  time,  but,  on  the  other  hand,  it 
would  be  little  encouragement  to  authors  and  inventors 
if  upon  the  completion  of  their  works  other  persons  were 
allowed  to  reproduce  them  and  reap  the  advantages  that 
would  flow  from  their  labor  and  genius. 

The  Articles  of  Confederation  did  not  contain  any  pro- 
vision on  the  subject  of  copyrights  or  patents,  and  in  the 
Constitutional  Convention  neither  of  the  plans  of  a  Con- 
stitution made  reference  to  these  subjects,  but  after  the 

4 

«•£  Blackstone,  406. 

70  2  Blackstone,  407. 

71  Wheaton  v.  Peters,  8  Peters,  659. 
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Convention  had  been  in  session  some  weeks  Mr.  Madison 
submitted  certain  powers  which  he  thought  should  be  con- 
ferred upon  Congress  in  addition  to  those  already  agreed 
upon,  and  among  those  which  he  suggested  was  the  power 
*'To  encourage  by  premiums  and  provisions  the  advance- 
ment of  useful  knowledge  and  discovery.'*^*  On  the  same 
day  Mr.  Charles  Pinckney  moved  to  confer  upon  Congress 
certain  additional  powers,  and  among  others  ''To  establish 
seminaries  for  the  promotion  of  literature  and  the  arts  and 
sciences,  to  grant  patents  for  useful  inventions,  to  secure 
to  authors  exclusive  rights  for  a  certain  time.''  The  mo- 
tion of  Mr.  Madison  and  that  of  Mr.  Pinckney  were  each 
submitted  without  debate  to  the  Committee  of  Detail.^* 
Mr.  Madison,  in  the  Federalist,  says  of  this  clause:  *'The 
utility  of  this  power  will  scarcely  be  questioned.  The  copy- 
right of  authors  has  been  solemnly  adjudged  in  Great 
Britain  to  be  a  right  of  common  law.  The  right  to  the 
use  of  inventions  seems  with  equal  reason  to  belong  to 
the  inventors.  The  public  good  fully  coincides  in  both 
cases,  with  the  claims  of  individuals.  The  States  can 
not  separately  make  effectual  provisions  for  either  of 
the  cases,  and  most  of  them  have  anticipated  the  decision 
of  this  point,  by  laws  passed  at  the  instance  of  Congress.  "^^ 

The  securing  of  copyright  in  the  United  States  is 
perhaps  due  to  the  personal  efforts  of  Noah  Webster, 
who  has  left  an  interesting  history  of  his  experience  in 
attempting  to  secure  the  passage  of  such  laws  by  the 
various  States  several  years  before  the  adoption  of  the 
Constitution. 

In  1782  Mr.  Webster  compiled  two  small  elementary 
books  on  the  English  language.  Shortly  thereafter  he 
visited  the  legislatures  of  various  States  for  the  purpose 
of  getting  them  to  pass  a  copyright  law  which  would 
protect  his  interests  in  his  books.  He  first  called  on  Gov- 
ernor Livingston,  of  New  Jersey.  The  Governor  told 
him  if  he  would  "wait  till  noon  that  he  would  consult 
his  council  which  was  then  in  session  and  would  give 
him  an  answer/-  When  the  noon  hour  arrived  Mr. 
Webster   called,   only  to   be   informed  by   the   Governor 

72  Journal,  550. 
78  Journal,  550. 
T4  The  Federalist,  No.  43. 
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that  the  council  had  given  him  but  '' little  encourage- 
ment." 

In  January,  1784,  Mr.  Webster  appeared  before  the 
legislature  of  Connecticut  and  asked  for  a  copyright  pro- 
tection, and  the  legislature  of  that  State  passed  a  gen- 
eral copyright  law  protecting  the  rights  of  authors,  and 
this  was  probably  the  first  law  ever  passed  on  the  sub- 
ject in  the  United  States.  The  same  year  the  legislatures 
of  New  York  and  Massachusetts  passed  similar  laws. 
Early  in  1783,  a  number  of  gentlemen  of  literary  attain- 
ments presented  a  petition  to  Congress  asking  that  body 
— as  it  had  no  power  to  pass  a  copyright  law  by  which 
an  author  should  be  protected  in  the  use  of  his  works — 
that  that  body  should  recommend  to  the  States  that  they 
should  pass  such  laws.  The  result  was  that  in  May  of 
that  year,  on  the  report  of  Mr.  "Williamson,  Mr.  Izard, 
and  Mr.  Madison,  to  whom  the  matter  had  been  referred. 
Congress  passed  a  resolution  recommending  that  the 
States  pass  laws  securing  to  authors,  or  publishers,  a 
copyright  of  their  works  during  a  period  of  fourteen 
years.''"  Congress  passed  its  first  law  providing  for 
granting  such  right  on  April  21,  1790,  and  since  then, 
from  time  to  time,  the  rights  of  authors  have  been  pro- 
tected by  appropriate  legislation;  which  is  the  only  way 
property  in  copyright  can  be  protected  in  the  United 
States.^^ 

Patents. — ^A  patent  has  been  defined  to  be:  **A  con- 
tract by  which  the  Government  secures  to  the  patentee 
the  exclusive  right  to  vend  and  use  his  invention  for  a 
few  years,  in  consideration  of  the  fact  that  he  has  per- 
fected and  described  it  and  has  granted  its  use  to  the 
public  forever  after.  "^^ 

It  is  probably  due  to  Charles  Pinckney  that  this  clause 
is  found  in  the  Constitution.  On  the  18th  of  August  he 
submitted  certain  propositions  to  the  Committee  of  De- 
tail and  among  them  was  one  **To  grant  patents  for  use- 
ful inventions.'*"  That  Committee  did  not  make  any 
report  on  the  subject. 

78  Papers  of  Noah  Webster. 

76  American  Tobacco  Co.  v.  Werckmeister,  207  U.  S.,  291. 

77  Nat.  Hollow  B.  B.  Co.  v.  Int.  B.  B.  Co.,  106  Fed.  Rep.,  693-701. 
TSJoumal;  550. 
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But  on  the  5th  of  September  Mr.  Brearley  of  the  Com- 
mittee of  Eleven  reported  the  clause  which  appears  in 
the  Constitution.^' 

Before  the  adoption  of  the  Federal  Constitution  and 
the  establishment  of  the  Federal  Government,  patents 
were  granted  by  the  Colonies  and  States.  In  1641  the 
Legislature  of  the  Massachusetts  Bay  Colony — then  called 
the  General  Court — granted  a  patent  to  Samuel  Winslow 
for  a  process  for  the  manufacture  of  salt. 

In  his  first  inaugural  address,  President  Washington 
used  this  language:  ^'I  can  not  forbear  intimating  to 
you  the  expediency  of  giving  effectual  encouragement,  as 
well  to  the  introduction  of  new  and  useful  inventions 
from  abroad,  ai^  to  the  exertions  of  skill  and  genius  in 
producing  them  at  home." 

In  response  to  this  sentiment  Congress,  on  the  10th  of 
April,  1790,  passed  an  act  entitled,  **An  act  to  promote 
the  progress  of  useful  arts."  The  first  section  of  the  act 
provided  **That  upon  the  petition  of  any  person  or  persons 
to  the  Secretary  of  State,  the  Secretary  for  the  Depart- 
ment of  war,  and  the  Attorney-General  of  the  United 
States,  setting  forth,  that  he,  she,  or  they,  hath  or  have, 
invented  or  discovered  any  useful  art,  manufacture,  en- 
gine, machine,  or  device,  or  any  improvement  therein, 
not  before  known  or  used,  and  praying  that  a  patent  be 
granted  therefor,"  etc.,  made  it  the  duty  of  the  Secre- 
tary of  State,  of  the  Secretary  of  War,  and  the  Attor- 
ney-General, or  any  two  of  them,  to  examine  the  applica- 
tion for  a  patent  and  if  they  should  deem  the  invention  or 
discovery  suflBciently  useful  and  important  they  should 
recommend  the   granting  of  letters   patent  thereon.*® 

Jefferson,  being  Secretary  of  State  at  this  time,  took 
great  interest  in  the  subject  of  patents,  and  by  some 
writers  is  considered  the  father  of  our  patent  office." 

"Journal,  661. 

80  1  U.  S.  Statutes  at  Large,  109. 

•1  Jefferson  himself  was  an  inventor.  On  the  30th  of  January, 
1787,  he  wrote  Madison  from  Paris:  '^Having  a  great  desire  to  have 
a  portable  copying  machine,  and  being  satisfied,  from  some  experi- 
ments, that  the  principle  of  the  large  machine  might  be  applied  in  a 
small  one,  I  planned  one  when  in  England  and  had  it  made.  It  answers 
perfectly.  I  have  since  set  a  workman  to  making  them  here,  and  they 
are  in  such  demand  that  he  has  his  hands  full.     Being  assured  that 
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The  granting  of  patents  is  regolated  entirely  by  stat- 
ute. In  1836  the  Boreaa  of  Patents  and  the  oflSee  of 
Commissioner  of  Patents  were  established,  the  daty  of 
the  Commissioner  being  to  issue  patents.  When  the  In- 
terior Department  was  established  in  1849,  the  Patent 
Bureau  was  placed  under  its  control,  where  it  remains. 
Patents  were  formerly  signed  by  the  President,  then  by 
the  Secretary  of  State  and  the  Patent  Commissioner. 
Now  they  are  issued  in  the  name  of  the  United  States  of 
America,  with  the  seal  of  the  Patent  Office,  and  signed  by 
the  Secretary  of  Interior,  or  one  of  his  assistants,  and  the 
Commissioner  of  Patents."  Originally  a  patent  was 
granted   for   fourteen   years,    but    the   period    has    been 

you  will  be  pleaaed  to  luive  one,  when  you  shaU  hare  tried  its  oonTeni- 
eooe,  I  send  you  one."    Jeffenon's  Woiki,  roL  2,  110. 

He  also  invented  a  pedometer  and  on  the  8d  of  May,  1788,  again 
wrote  liadieon  fran  Paria:  "I  send  yon  a  pedometer.  To  the  U»ap 
at  the  bottom  of  it,  you  mtut  aew  a  tape,  and  at  the  other  end  of  the 
tape,  a  mall  hook  (such  as  we  use  under  the  name  of  hooks  and 
cyee),  cat  a  little  hole  in  the  bottom  of  your  left  watdi  pocket,  pass 
the  hook  and  tape  through  it,  and  down  between  the  breeches  and 
drawers,  and  Ax.  the  hook  on  the  edge  of  your  knee  band,  an  inch  from 
the  knee  buckle;  then  hook  the  instrument  itself  by  its  swivel  hook,  on 
the  upper  edge  oi  your  watch  pocket.  Your  tape  being  well  adjusted 
in  length,  your  double  steps  will  be  exactly  counted  by  the  instrument, 
the  shortest  hand  pointing  out  the  thousands,  the  flat  hand  the  hun- 
dreds, and  the  long  hand  the  tens  and  units.  Never  turn  the  hands 
backward;  indeed,  it  is  best  not  to  set  them  to  any  given  place,  but 
to  note  the  number  they  stand  at  when  you  begin  to  walk.  Adjusting 
the  tape  to  its  exact  length  is  a  critical  business,  and  will  cost  you 
many  trials,  but  once  done,  it  is  done  forever.  Hie  best  way  is,  to 
have  a  small  buckle  fixed  on  the  middle  of  the  tape,  by  which  you 
can  take  it  up,  and  let  it  out  at  pleasure.  When  you  choose  it  should 
cease  to  count,  unhook  it  from  tiie  top  of  the  watch  pocket  and  let 
it  fall  down  to  the  bottom  of  the  pocket."    Jefferson's  Works,  vol.  2,  379. 

Maiy  Kies  was  the  first  woman  to  be  granted  a  patent.  This  was 
in  1809,  and  the  patent  was  issued  on  a  process  for  weaving  straw. 

Since  the  issuing  of  this  patent  more  than  eight  thousand  women 
have  obtained  patents. 

About  five  hundred  colored  persons  have  secured  patents  on  their 
inventions.  Heniy  Blair,  of  Maryland,  was  the  fint  of  such  race  who 
was  allowed  a  patent.  It  was  for  a  com  planter  and  two  years  later  he 
was  granted  another  for  a  cotton  planter.  Doubtless  there  would  have 
been  more  patents  granted  colored  inventors,  but  during  the  existence 
of  slavery  in  the  United  States  it  was  held  that  the  invention  of  a 
slave  was  not  patentable. 

•s  1  Supp.  R.  S.,  679. 
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extended  to  eeventeen  years.  Patents  are  assignable  in 
writing,  which  must  be  recorded  in  the  Patent  Office 
within  three  months  from  its  date  to  be  valid  against 
subsequent  purchasers  or  mortgagees.  Every  patentee 
and  all  persons  selling  a  patented  article  shall  give  notice 
to  the  public  that  the  same  is  patented  by  fixing  thereon 
the  word  ''patented,"  together  with  the  date  and  year 
when  it  was  granted,  or  by  fixing  to  the  article  a  label 
containing  a  similar  notice."' 

On  filing  an  application  for  a  patent  a  model  of  the 
article  must  be  deposited  in  the  Patent  Office. 

The  Revised  Statutes  of  the  United  States  provide: 
*'Any  person  who  has  invented  or  discovered  any  new 
and  useful  art,  machine,  manufacture,  or  composition  of 
matter,  or  any  new  and  useful  improvements  thereof,  not 
known  or  used  by  others  in  this  country,  before  his  in- 
vention or  discovery  thereof,  and  not  patented  or  described 
in  any  printed  publication  in  this  or  any  foreign  country, 
before  his  invention  or  discovery  thereof^  or  more  than 
two  years  prior  to  his  application,  and  not  in  public  use, 
or  on  sale  for  more  than  two  years  prior  to  his  application, 
unless  the  same  is  proved  to  have  been  abandoned  may, 
upon  payment  of  the  fees  required  by  law,  and  other  due 
proceedings  had  obtain  a  patent  therefor."'* 

The  word  "patent"  does  not  appear  in  the  Constitu- 
tion." 

The  title  of  the  inventor  is  in  him  to  the  exclusion  of 
all  others,  including  the  Government."  The  use  of  a 
patent  is  subject  to  the  police  regulations  of  a  State,'^ 
and  a  State  may  prescribe  reasonable  regulations  for  the 
transfer  of  patent  rights,  so  as  to  protect  its  citizens 
from  fraud,  in  the  absence  of  Congressional  legislation 
on  the  subject."  The  Commissioner  of  Patents  in  de- 
termining whether  a  patent  should  be  granted,  looks  to 
all  the  evidence,  and  applies  the  law  applicable  to  the 
case,  and  decides  questions  affecting  public  and  private 

ssRev.  Stats.,  4900. 

««  ReY.  Stats.,  sec  4886. 

1  Supp.  Bey.  Stats.,  420. 

M  M'Keever  ▼.  United  States^  14  Court  of  aaims,  395-420. 

••Belknap  v.  Schild,  161  U.  S.,  10-16. 

«7  Webber  v.  Virginia,  103  U.  S.,  344-47. 

M  Ozan  Lumber  Co.  v.  Union  County  Bank,  207  U.  S.,  261-1^5. 
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rights  and  in  doing  these  things  exercises  judicial  fane- 

tions." 

Trade  Harks. — Closely  allied  to  copyrights  and  patents 
is  the  subject  of  trade  marks,  although  the  Constitution 
contains  no  provision  in  relation  thereto. 

A  trade  mark  is  a  name,  device,  or  symbol,  designed 
for  the  purpose  of  indicating  the  owner  or  producer  of 
the  commodity  to  which  it  is  attached,  and  to  distin- 
guish it  from  similar  articles  manufactured  by  others.*® 
Like  copyrights  and  patents,  this  subject  is  controlled  by 
statute. 

'*The  ordinary  trade  mark,"  said  Mr..  Justice  Miller, 
in  Trade  Mark  Cases,*^  ^'has  no  necessary  relation  to 
invention  or  discovery.  The  trade  mark  recognized  by 
the  common  law  is  generally  the  growth  of  a  consider* 
able  period  of  use,  rather  than  a  sudden  invention.  It 
is  often  the  result  of  accident  rather  than  design,  and 
when  under  the  act  of  Congress  it  is  sought  to  establish 
it  by  registration,  neither  originality,  invention,  discov- 
ery, science,  nor  art  is  in  any  way  essential  to  the  right 
conferred  by  that  act.  If  we  should  endeavor  to  classify 
it  under  the  head  of  writings  of  authors,  the  objections 
are  equally  strong.  The  trade  mark  may  be,  and  gen- 
erally is,  the  adoption  of  something  already  in  existence 
as  the  distinctive  symbol  of  the  party  using  it.  At  com- 
mon law  the  exclusive  right  to  it  grows  out  of  its  use, 
and  not  its  mere  adoption.  By  the  act  of  Congress  this 
exclusive  right  attaches  upon  registration.  But  in  neither 
case  does  it  depend  upon  novelty,  invention,  discovery,  or 
any  work  of  the  brain.  It  requires  no  fancy  or  imagina- 
tion, no  genius,  no  laborious  thought.  It  is  simply 
founded  on  priority  of  appropriation.  We  look  in  vain 
in  the  statute  for  any  other  qualification  or  condition. 
If  the  sjnmbol,  however  plain,  simple,  old,  or  well-worn, 
has  been  first  appropriated  by  the  claimant  as  his  dis- 
tinctive trade  mark,  he  may  by  registration  secure  the 
right  to  its  exclusive  use.'* 

The  judgment  of  the  court  wa^,  *'that  a  trade  mark 

80  I'nited  States  v.  Duell,  172  U.  S.,  576. 

M  Columbia  Mill  Co.  v.  Aloorn,  160  U.  S.,  460-63. 

•1 100  U.  S.,  82-94. 
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was  neither  an  invention,  a  discovery,  nor  a  writing,  with- 
in the  meaning  of  the  clause  of  the  Constitution  which  pro- 
vides that  *  Congress  shall  have  power  to  promote  the 
progress  of  science  and  useful  arts;'  that  if  an  act  of 
Congpress  can  in  any  case  be  extended  to  trade  marks 
under  the  power  to  regulate  commerce,  it  must  be  limited 
to  the  use  of  trade  marks  in  commerce  with  foreign 
nations,  and  among  the  several  States,  and  with  the  In- 
dian tribes.  Accordingly  the  act  of  Congress  was  held 
to  be  void,  because  in  its  terms  or  essential  character 
was  not  a  limited  regulation  to  such  commerce,  but  its 
language  embraced  all  commerce,  including  that  between 
citizens  of  the  same  State. 

**It  is  held  that  the  term  *  trade  mark'  is  of  very  early 
date,  and  means  a  mark  of  authenticity,  by  which  the 
products  of  such  manufacturers  may  be  distinguished 
from  those  of  other  manufacturers,  and  its  office  is  to 
point  out  the  origin  or  ownership  of  the  articles  to  which 
it  is  attached,  but  no  sign,  however,  or  word,  or  form  of 
words  can  be  used  as  a  valid  trade  mark,  which,  from 
the  nature  of  the  fact,  conveyed  by  its  primary  meaning, 
may  be  employed  by  other  persons  with  equal  truth  and 
equal  right  for  the  same  object.  So,  words  which  do 
not  of  themselves  indicate  the  nature  of  the  origin, 
manufacture,  or  ownership,  but  simply  describe  the  place 
of  manufacture,  are  not  subject  to  be  monopolized  as  a 
trade  mark." 

A  manufacturing  establishment  in  the  city  of  "Elgin" 
in  Illinois,  which  manufactured  watches  and  sold  them 
throughout  the  world,  stamped  the  word  ** Elgin"  on 
their  watch  cases  and  claimed  they  alone  were  entitled 
to  do  this  on  the  theory  that  when  a  word  has  acquired 
a  secondary  signification  in  connection  with  a  manufac- 
tured article,  a  person  or  company  using  it  would  be 
protected  from  imposition  and  fraud,  though  the  word 
might  not  be  entitled  to  be  registered  as  a  trade  mark. 
But  the  Court  held  that  a  mere  geographical  name  could 
not  be  employed  as  a  trade  mark,  and  its  exclusive  use 
vested  in  one  person,  and  consequently  the  word  Elgin 
could  not  be  registered  as  a  trade  mark.®*     An   earlier 

•s  Elgin  National  Watch  Go.  v.  Illinois  Watch  Case  Co.,  179  U.  S., 
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case  held  that  the  word  ''Colombia"  could  not  be  used 
as  a  trade  mark  to  the  exclusion  of  others.**  Ownership 
or  title  to  trade  marks  is  sustained  by  the  courts  when 
the  person  who  asserts  such  ownership  shows  that  he  has 
a  just  claim  and  is  entitled  to  protection.** 

•<OoluiDbi&  Mill  Co.  v.  Alcorn,  150  U.  S.,  463. 
M  Liggett  k  Myers  Tobacco  Ca  Y.  Fineer,  128  U.  8.,  514;  Corbin 
T.  Gould,  183  U.  S.,  303;  MUler  on  the  Oonstitation^  622. 


CHAPTEE  XXVILL 

SXPBE88  POWEBS  OF  COKGRBSS  CONTINUED — ^INFERIOB  JUDI- 
CIAL TRIBUNALS  —  PIRACIES  —  FELONIES — INTEBNATIONAL 
OFFENSES — ^POWEE  TO  DECLARE  WAB — MABQUE  AND  R£- 
PBISAL — OAPTX7BE8   ON   LAND   AND   8BA« 

To  coxurtitute  Tribnxials  inferior  to  tlie  supreme  Oonrt. 

It  is  difficult  to  understand  why  this  clause  is  segre- 
gated from  the  judiciary  article  of  the  Constitution. 
There  does  not  seem  to  have  been  any  reason  why  the 
Convention  inserted  it  here  as  it  is  substantially  found  in 
the  first  section  of  the  judiciary  article.  But  it  is  among 
the  powers  expressly  conferred  on  Congress  and  will 
therefore  be  noticed  in  its  order. 

Mr.  Randolph's  plan  for  a  Constitution  contained  a 
resolution  that  ''A  national  judiciary  be  established;  to 
consist  of  one  or  more  supreme  tribunals,  and  of  inferior 
tribunals  to  be  chosen  by  the  national  legislature.  That 
the  jurisdiction  of  the  inferior  tribunals  shall  be  to  hear 
and  determine,  in  the  first  instance."^  The  plan  of  Mr. 
Pinckney  conferred  upon  the  legislature  of  the  United 
States  ''The  power  to  constitute  tribunals  inferior  to  the 
Supreme  Court.'" 

The  Convention  adopted  that  portion  of  Mr.  Ran- 
dolph's resolution  which  provided  that  ''A  national  ju- 
diciary be  established."  This  was  the  occasion  of  a 
most  interesting  debate.  It  was  moved  to  add  to  the 
resolution  the  words  ''to  consist  of  one  supreme  tribunal, 
and  one  or  more  inferior  tribunals."  On  motion  the 
words  "one  or  more"  were  stricken  out,  and  the  clause 
then  read  "that  a  national  judiciary  be  established  to 
consist  of  one  supreme  tribunal,  and  of  inferior  tribunals," 
and  this  was  adopted.'    Mr.  Wilson  gave  notice  that  he 

1  Journal,  62,  63. 
s  Journal,  68. 
s  Journal,  108. 
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should  move  for  a  reconsideration  of  that  clause  which 
referred  to  ** inferior  tribunals.*'*  Later  in  the  Convention 
Mr.  Butledge  obtained  a  rule  for  the  reconsideration  of 
the  clause  for  establishing  inferior  tribunals  under  the 
national  authority,  and  moved  that  that  part  of  the 
resolution  which  had  been  adopted  should  be  expunged, 
arguing  that  the  State  tribunals  might  and  ought  to 
be  left  in  all  cases  to  decide  in  the  first  instance,  the 
right  of  appeal  to  the  supreme  national  tribunal,  being 
sufScient  to  secure  the  national  rights  and  uniformity  of 
judgments;  that  it  was  making  an  unnecessary  encroach- 
ment on  the  jurisdiction  of  the  States,  and  creating  un- 
necessary obstacles  to  their  adoption  of  the  new  system.^ 
This  motion  was  seconded  by  Mr.  Sherman. 

Mr.  Madison  observed,  that  unless  inferior  tribunals 
were  dispersed  throughout  the  Republic  with  final  juris- 
diction in  many  cases,  appeals  would  be  multiplied  to  a 
most  oppressive  degree;  that,  besides,  an  appeal  would 
not  in  many  cases  be  a  remedy.  What  was  to  be  done 
after  improper  verdicts,  in  State  tribunals,  obtained  under 
the  biased  directions  of  a  dependent  judge,  or  the  local 
prejudices  of  an  undirected  jury?  To  remand  the  cause 
for  a  new  trial  would  answer  no  purpose.  To  order  a 
new  trial  at  the  supreme  bar,  would  oblige  the  parties 
to  bring  up  their  witnesses,  though  ever  so  distant  from 
the  seat  of  the  court.  An  effective  judiciary  establish- 
ment commensurate  to  the  legislative  authority,  was  es- 
sential. A  government  without  a  proper  executive  and 
judiciary  would  be  the  mere  trunk  of  a  body,  without 
arms  or  legs  to  act  or  move.*  Mr.  Wilson  also  opposed 
the  motion.  He  said  the  admiralty  jurisdiction  ought  to 
be  given  wholly  to  the  National  Government,  as  it  re- 
lated to  cases  not  within  the  jurisdiction  of  particular 
States.  Mr.  Sherman  was  in  favor  of  the  motion,  and 
asked  why  there  should  be  the  expense  of  a  new  set  of 
courts,  when  the  State  courts  would  answer  the  same 
purposes.  The  question  of  striking  out  the  words  **  in- 
ferior tribunals,*'  passed.  Six  States  voted  for  it  and  four 
against  it,  with  Massachusetts  divided.^    The  resolution  was 

*  Journal,  109. 
B  Journal,  113. 
8  Journal,  113,  114. 
7  Journal,  114. 


IKFEBIOB  JUDICIAL  TRIBUNALS.  669 

then  left  in  the  following  form:  ^'That  a  national  ju- 
diciary be  established  to  consist  of  one  supreme  tribunal." 
Mr.  Dickinson  contended  that  if  there  was  to  be  a  national 
judiciary,  the  former  ought  to  have  authority  to  institute 
the  latter.  After  the  words  ** inferior  tribunals"  had 
been  stricken  out  Mr.  Wilson  and  Mr.  Madison,  still  un- 
willing to  abandon  their  views,  made  a  motion  substan- 
tially embodying  the  suggestion  of  Mr.  Dickinson  that 
''the  national  legislature  be  empowered  to  institute  in- 
ferior tribunals."  They  argued  to  the  Convention,  that 
there  was  a  distinction  between  establishing  such  tribu- 
nals absolutely,  and  giving  a  discretion  to  the  legislature 
to  establish  or  not  to  establish  them.  Mr.  Butler  opposed 
the  motion,  and  said,  "The  people  will  not  bear  such 
innovations.  The  States  will  revolt  at  such  encroach- 
ments. Supposing  such  an  establishment  to  be  useful 
we  must  not  venture  on  it.  We  must  follow  the  example 
of  Solon,  who  gave  the  Athenians,  not  the  best  govern- 
ment he  could  devise,  but  the  best  they  would  receive." 
The  motion  of  Mr.  Wilson  and  Mr.  Madison ,  was 
carried,  eight  States  voting  for  it,  two  against  it,  and 
New  York  divided.*  The  Committee  of  the  Whole  then 
reported  to  the  Convention:  ''The  national  legislature 
be  empowered  to  appoint  inferior  tribunals."*  When  this 
part  of  the  report  of  the  Committee  of  the  Whole  came 
before  the  Convention  it  provoked  another  debate.  Mr. 
Butler  said  he  could  see  no  necessity  for  such  tribunals. 
The  State  tribunals  might  do  the  business.  With  this 
statement  Mr.  Luther  Martin  concurred.  Inferior  courts, 
he  argued,  would  create  jealousies  and  oppositions  in  the 
State  tribunals  with  the  jurisdiction  of  which  they 
will  interfere.  Mr.  Gorham  favored  the  resolution  and 
said:  "There  are  already  Federal  courts  in  the  States 
with  limited  jurisdiction,  and  no  complaints  have  been 
made  by  the  States.  Inferior  tribunals  are  essen- 
tial to  render  the  authority  of  the  national  legis- 
lature effective."  Mr.  Randolph  observed  that  "the 
Courts  of  the  States  can  not  be  trusted  with  the  ad- 
ministration of  the  national  laws.     The  objects  of  juris- 
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diction  are  such  as  will  often  place  the  general  and  local 
policy  at  variance."  Mr.  Ck)ayemenr  Morris  favored  the 
motion.  Mr.  Sherman  was  willing  to  give  the  power  to 
the  Legislatures,  bat  wished  them  to  make  nse  of  the  State 
tribunals,  whenever  it  could  be  done  with  safety  to  the 
general  interest.  Mr.  Mason  thought  many  circumstances 
might  arise,  not  now  foreseen,  which  might  render  such 
a  power  absolutely  necessary.  The  motion  favoring  the 
empowering  of  the  national  legislature  to  appoint  infer- 
ior tribunals  being  put,  it  was  agreed  to  unanimously.^® 
The  resolution  was  then  referred  as  it  had  been  adopted 
by  the  Convention  to  the  Committee  of  Detail.**  That 
Committee  reported  as  follows:  ''The  legislature  of  the 
United  States  have  the  power  to  constitute  tribunals  in- 
ferior to  the  Supreme  Court.****  In  this  form  it  was  sent 
to  the  Committee  on  Style,  with  the  rest  of  the  Constitu- 
tion. That  Committee  did  not  change  the  clause, 
but  reported  it  back  to  the  Convention  as  it  received  it 
from  the   Committee   of  Detail.*' 

The  Supreme  Court  of  Indiana  in  Warren  v.  Paul** 
held,  that  the  delegation  to  Congress  under  this  clause 
included  the  power  to  issue  and  to  suspend  the  issue  of 
the  writ  of  habeas  corpus,  since  that  was  a  judicial  writ, 
and  the  power  to  organize  courts  includes  the  power  of 
determining  what  writs  they  may  issue  or  not  issue  from 
time  to  time;  from  this  there  grew  the  restriction  upon 
this  power  which  is  found  in  the  next  section  of  the 
Constitution,  viz.,  that  Congress  should  not,  in  so  legis- 
lating, withhold  from  the  courts  the  right  to  issue  the 
writ  of  habeas  corpus,  except  in  the  cases  mentioned  in 
Art.  I,  Sec.  9,  of  the  Constitution.  The  Court  further 
held  that  there  is  no  express  delegation  of  power  in  the 
Constitution  to  Congress  to  legislate  for  the  State  Courts, 
and  none  ought  to  be  delegated  incidentally. 

To  define  and  punish  Piracies  and  Felonies  oommitted 
on  the  high  Seas,  and  Offenses  against  the  Law  of  Na- 
tions. 

10  Journal,  379. 
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Piracies,  and  usually  felonies  conmdtted  on  high 
seas  were  offenses  against  the  law  of  nations  and  for 
this  reason  they  are  joined  in  this  clause. 

The  Articles  of  Confederation  said:  **The  United 
States  in  Congress  assembled,  shall  have  the  sole  and  ex- 
clusive right  and  power  of  appointing  courts  for  the 
trial  of  piracies  and  felonies  committed  on  the  high 
seas.""  This  language,  however,  did  not  authorize  Con- 
gress to  define  piracies,  or  felonies,  or  to  punish  them, 
but  Congress  passed  a  bill  providing  for  the  appointment 
of  a  court  to  try  cases  of  piracy.  Although  authority 
was  not  conferred  upon  it  to  do  so  by  the  Articles,  it 
also  defined  piracy  and  provided  a  punishment  therefor, 
which  was  death.^*  It  was  no .  doubt  felt  that  defini- 
tions of  the  terms  piracy  and  felony  were  unnecessary, 
as  they  were  defined  by  the  common  law,  and  those  defi- 
nitions were  well  known.  By  the  law  of  nations  piracy 
was  robbery  at  sea,  while  by  the  common  law  it  was  an 
offense  against  the  universal  law  of  nations,  and  a  pirate 
was  considered  an  enemy  of  the  human  race.^^  Although 
the  common  law  definition  of  piracies  was  understood  at 
the  time  the  Constitution .  was  framed,  the  power  to  define 
the  term  was  expressly  conferred  on  Congress,  as  well 
as  to  punish  those  guilty  of  the  offense.  The  power  is 
also  given  Congress  to  define  felonies  committed  on  the 
high  seas  and  offenses  against  the  law  of  nations,  and  to 
punish  those  guilty  of  felonies  and  such  offenses.  It  is 
difilcult  to  define  the  term  felony  with  exactness.  Black- 
stone  says"  it  **  comprises  every  species  of  crime  which 
occasioned,  at  common  law,  the  forfeiture  of  lands  and 
goods.  "^*  This  generally  happened  with  those  crimes  for 
which  capital  punishment  either  is  or  was  liable  to  be 
infiicted.^* 

The  clause  in  the  Convention. — ^Mr.  Randolph's  plan 

IV  Articles  of  Confederation,  art.  IX. 

16  Andrews'  Manual  of  the  Constitution,  119. 
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provided  that  ''The  judiciary  should  have  jurisdiction  to 
hear  and  determine  all  piracies  and  felonies  on  the  high 
seas,"**  while  the  plan  of  Mr.  Pinckney  authorized  Con- 
gress ''To  declare  the  law  and  punishment  of  piracies 
and  felonies  at  sea,*'"  and  Mr.  Paterson's  plan  read,  "The 
judiciary  shall  have  authority  to  hear  and  determine  in  all 
cases  of  piracies  and  felonies  on  the  high  seas."-'  It 
was  afterwards  agreed  by  the  Committee  of  the  Whole 
that  "The  jurisdiction  of  the  supreme  tribunal  shall  be, 
to  hear  and  determine,  in  the  dernier  ressort,  all  piracies, 
felonies,  etc.,"**  and  it  was  moved  to  strike  out  "all  pira- 
cies and  felonies  on  the  high  seas,"  which  was  carried. 
On  the  6th  of  August  the  Committee  of  Detail  reported 
that  "The  Legislature  of  the  United  States  have  the  power 
to  declare  the  law  and  punishment  of  piracies  and  felonies 
committed  on  the  high  seas."'**  When  this  came  up  for 
consideration  in  the  Convention  Mr.  Madison  moved  to 
strike  out  the  words  "and  punishment,  etc.,"  following 
the  words  "to  declare  the  law."  This  provoked  debate. 
Mr.  Mason  doubted  the  safety  of  it,  and  he  also  doubted 
the  propriety  of  taking  the  power  in  these  cases  from 
the  States.  Mr.  Wilson  favored  the  motion.  Mr.  Ran- 
dolph did  not  conceive  that  expunging  "the  punishment" 
would  be  a  constructive  exclusion  of  the  power.  On  the 
motion  being  put  to  strike  out  "and  punishment,"  it  was 
carried  by  a  vote  of  seven  States  for  it  to  three  against 
it.'*  The  provision  then  read,  "To  declare  the  law  of  pira- 
cies and  felonies  committed  on  the  high  seas,  etc." 

Mr.  Gouvemeur  Morris  then  moved  to  strike  out  "to 
declare  the  law"  and  insert  "punish"  before  "piracies," 
and  this  motion  prevailed.  The  sentence  then  read,  "To 
punish  piracies  and  felonies  committed  on  the  high  seas, 
etc."  Mr.  Madison  and  Mr.  Randolph  then  moved  to 
insert  "define  and"  before  "punish."  This  caused  de- 
bate in  the  Convention.  Mr.  Wilson  thought  "felonies" 
was  sufficiently  defined  by  common  law,  and  Mr.  Dickin- 
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son  agreed  with  him.  Mr.  Mercer  favored  the  amend- 
ment. Mr.  Madison  said  felony  at  common  law  was  vague. 
It  was  also  defective.  Mr.  Gouverneur  Morris  said  he  would 
prefer  designate  to  define.  On  the  motion  being  put  it 
carried.*^  Mr.  Ellsworth  then  moved  to  enlarge  the 
whole  motion  so  as  to  read:  ''To  define  and  punish 
piracies  and  felonies  committed  on  the  high  seas,  counter- 
feiting the  securities  and  current  coin  of  the  United 
States,  and  offenses  against  the  laws  of  nations/'  and 
this  motion  carried  by  unanimous  consent,**  and  in  this 
form  the  matter  went  to  the  Committee  on  Style.  That 
Committee  separated  the  provision  and  reported  that  por- 
tion of  it  under  consideration  back  to  the  Convention  in 
the  following  language:  **To  define  and  punish  piracies 
and  felonies  committed  on  the  high  seas,  and  punish  of- 
fenses against  the  law  of  nations,"  and  in  that  form  it 
was  adopted  by  the  Convention.  Afterwards  Mr.  Gouver- 
neur Morris  moved  to  strike  out  the  word  ''punish"  be- 
fore the  words  "offenses  against  the  law  of  nations,"  so, 
as  he  said,  to  let  these  be  definable,  as  well  as  punishable, 
by  virtue  of  the  preceding  member  of  the  sentence.  Mr. 
Wilson  hoped  the  alteration  would  by  no  means  be  made. 
To  pretend  to  define  the  law  of  nations,  which  depended 
on  the  authority  of  all  the  civilized  nations  of  the  world, 
would  have  a  look  of  arrogance,  that  would  make  us 
ridiculous.  Mr.  Morris  replied  that  the  word  define  is 
proper  when  applied  to  offences  in  this  case;  the  law  of 
nations  being  often  too  vague  and  deficient  to  be  a  rule. 
On  the  question  to  strike  out  the  word  "punish"  it 
passed,  six  States  voting  for  it  and  five  against  it.'* 
This  left  the  provision  as  it  is  found  in  the  Constitution. 

To  define  and  punish. — The  power  conferred  on  Con- 
gress by  this  clause  is  first,  to  define  and  punish  piracies; 
second,  to  define  and  punish  felonies  committed  on  the 
high  seas,  and  third,  to  define  and  punish  offences  against 
the  law  of  nations. 

The  clause  is  now  practically  obsolete,  and  there  is 
little,  if  any  occasion  for  Congress  to  exercise  the  powers 
conferred  upon  it  by  this  clause.     Piracy  is  now  almost 
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wholly  unknown  on  the  high  seas,  and  under  modem 
international  regulation  felonies  and  offences  against  the 
law  of  nations  seldom  occur  on  the  great  waters.  But 
when  the  Constitution  was  adopted  it  was  different. 

Madison  said  on  this  subject,  ''The  power  to  define 
and  punish  piracies  and  felonies  committed  on  the  high 
seas,  and  offences  against  the  law  of  nations^  belongs  with 
equal  propriety  to  the  General  Government,  and  is  a 
still  greater  improvement  on  the  Articles  of  Confedera- 
tion. These  Articles  contain  no  provision  for  the  case 
of  offences  against  the  law  of  nations,  and  consequently 
leave  it  in  the  power  of  any  indiscreet  member  to  embroil 
the  Confederacy  with  foreign  nations. 

**The  provision  of  the  Federal  Articles  on  the  subject  of 
piracies  and  felonies,  extends  no  further  than  to  the 
establishment  of  courts  for  the  trial  of  these  offences. 
The  definition  of  piracies  might,  perhaps,  without  in- 
convenience, be  left  to  the  law  of  nations,  though  a 
Legislative  definition  of  them  is  found  in  most  municipal 
codes.  A  definition  of  felonies  on  the  high  seas,  is 
evidently  requisite.  Felony  is  a  term  of  loose  significa- 
tion, even  in  the  common  law  of  England;  and  of  various 
import  in  the  statute  law  of  that  kingdom.  But  neither 
the  common,  nor  the  Statute  law  of  that,  or  of  any  other 
nation,  ought  to  be  standard  for  the  proceedings  of  this, 
unless  previously  made  its  own  by  Legislative  adoption. 
The  meaning  of  the  term,  as  defined  in  the  codes  of  the 
several  States,  would  be  as  impracticable  as  the  former 
would  be  a  dishonorable  and  illegitimate  guide.  It  is 
not  precisely  the  same  in  any  two  of  the  States;  and 
varies  in  each  with  every  revision  of  its  criminal  laws. 
For  the  sake  of  certainty  and  uniformity,  therefore,  the 
power  of  defining  felonies  in  this  case,  was  in  every 
respect   necessary   and   proper."*® 

In  United  States  v.  Smith,*^  Judge  Story  said,  ''To 
define  piracies,  in  the  sense  of  the  Constitution,  is 
merely  to  enumerate  the  crimes  which  shall  constitute 
piracy;  and  this  may  be  done  either  by  a  reference  to 
crimes  having  a  technical  name,  and  determinate  extent, 
or   by   enumerating   the   acts   in   detail,   upon   which   the 
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punishment  is  inflicted."  Also,  that  piracy  was  an 
offence  against  the  law  of  nations,  and  by  that  law  its 
definition  was  ** robbery  on  the  sea/' 

Offences  against  the  Law  of  Nations. — In  United  States 
V.  Arjona*^  it  was  said  by  Waite,  Chief  Justice,  '*The  law 
of  nations  requires  every  national  government  to  use  *due 
diligence'  to  prevent  a  wrong  being  done  within  its  own 
dominion  to  another  nation  with  which  it  is  at  peace, 
or  to  the  people  thereof,  and  because  of  this  the  obliga- 
tion of  one  nation  to  punish  those  who  within  its  own 
jurisdiction  counterfeit  the  money  of  another  nation  has 
long  been  recognized."  Again,  (p.  487,)  "A  law  which 
is  necessary  and  proper  to  afford  this  protection  is  one 
that  Congress  has  the  power  to  enact,  for  it  is  one  that  is 
needed  to  carry  into  execution  a  power  conferred  by 
the  Constitution  on  the  government  of  the  United  States 
exclusively.  But  Congress  has  no  authority  to  re- 
quire the  States  to  pass  such  a  law,  and  therefore, 
the  United  States  must  have  the  power  to  pass  such  a 
law  and  enforce  it,  or  be  unable  to  perform  a  duty  which 
they  may  owe  to  another  nation,  and  which  is  imposed 
upon  them  as  a  part  of  their  international  obligations 
by  the  law  of  nations.  But  this  does  not  prevent  a  State 
from  providing  for  the  punishment  of  the  same  offence; 
for  here,  as  in  the  case  of  counterfeiting  the  coin  of  the 
United  States,  the  act  may  be  an  offence  against  one  of 
the  States  as  well  as  the  whole  United  States." 

Meaning  of  high  Seas. — The  term  ''high  seas"  has  been 
judicially  defined  in  United  States  v.  Ross,"  as,  **The 
unenclosed  waters  of  the  ocean,  and  also  those  waters 
on  the  seacoast  which  are  without  the  boundaries  of  low- 
water  mark." 

Mr.  Justice  Story  said,  '*High  seas,  within  the  intent 
of  this  clause,  does  not.  seem  to  admit  of  any  serious 
doubt.  The  phrase  embraces  not  only  the  waters  of  the 
ocean  which  are  out  of  sight  of  land,  but  the  waters  on 
the  seacoast,  below  low-water  mark,  whether  within  the 
territorial  boundaries  of  a  foreign  nation,  or  of  a  domes- 
tic State."" 
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But  subsequent  to  these  definitions  the  term  ''high  seas" 
has  been  extended  to  include  the  Great  Lakes.  In  United 
States  V.  Rodgers,"  Mr.  Justice  Eield  said,  **The  term 
'high'  in  one  of  its  significations  is  used  to  denote  that 
which  is  common,  open,  and  public.  Thus  every  road  or 
way  or  navigable  river,  which  is  used  freely  by  the 
public  is  a  'high'  way.  So  a  large  body  of  navigable  water 
other  than  a  river,  which  is  of  an  extent  beyond  the 
measurement  of  one's  unaided  vision,  and  is  open  and  un- 
confined,  and  not  under  the  exclusive  control  of  any  one 
nation  or  people,  but  is  the  free  highway  of  adjoining 
nations  or  people,  must  fall  under  the  definition  of  'high 
seas'  within  the  meaning  of  the  statute. 

"We  may  as  appropriately  designate  the  open,  un- 
enclosed waters  of  the  lakes  as  the  high  seas  of  the  lakes, 
.as  to  designate  similar  waters  of  the  ocean  as  the  high 
seas  of  the  ocean,  or  similar  waters  of  the  Mediterranean 
as  the  high  seas  of  the  Mediterranean." 

To  declare  War,  grant  Letters  of  Marque  and  Reprisal, 
and  make  Eules  concerning  Captures  on  Land  and  Water. 

Mr.  Charles  Pinckney  is  the  probable  author  of  this 
provision.**  This  clause  confers  upon  Congress  three 
distinct  powers,  first,  to  declare  war;  second,  grant  letters 
of  marque  and  reprisal;  and  third,  make  rules  concerning 
captures  on  land  and  water;  and  these  we  will  consider 
separately. 

To  declare  War. — This  means  the  manner  of  announcing 
that  war  exists. 

The  authority  conferred  upon  Congress  to  declare  war 
was  doubtless  suggested  by  the  Articles  of  Confederation 
which  gave  Congress  the  "sole  and  exclusive  right  and 
power  of  determining  on  peace  and  war,"  but  it  required 
the  assent  of  nine  States  to  make  the  declaration.*'  Mr. 
Randolph,  in  his  opening  address  to  the  Convention,  men- 
tioned as  one  of  the  defects  of  the  Confederation  that 
Congress  was  not  permitted  to  prevent  a  war,  nor  to 
support   it   by   their    own   authority."     The    Journal   of 
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the  Convention  does  not  disclose  that  Mr.  Randolph's 
plan  of  a  Constitution  contained  any  provision  confer- 
ring any  power  over  this  subject  on  Congress,  a  singular 
omission  in  view  of  his  comment  on  the  defect  in  the 
Articles  of  Confederation.  Mr.  Pinckney's  plan  provided 
that  **the  Senate  shall  have  the  exclusive  power  to  de- 
clare war,""  and  the  plan  which  Mr.  Hamilton  sug- 
gested provided  that  the  Senate  was  '^to  have  the 
sole  power  of  declaring  war.''*®  ^  Among  other  enum- 
erated powers  which  the  Committee  of  Detail  conferred 
upon  Congress  was  one  **to  make  war." 

Until  this  report  was  made  it  does  not  appear  that  the 
attention  of  the  Convention  had  been  called  to  the 
subject  except  as  it  was  mentioned  in  the  reports  or  plans 
referred  to.  One  writer  on  the  Constitution  says,  **Thi8 
clause  seems  to  have  originated  with  the  Committee  of 
Detail."**  The  report  of  the  Committee  of  Detail  was 
made  on  the  6th  of  August,  and  on  the  following  day 
it  was  taken  up  by  the  Convention  and  considered  clause 
by  clause.  On  the  17th  of  August  the  Convention 
reached  the  clause  which  authorized  Congress  **to  make 
war."  Then  Mr.  Pinckney  opposed  the  vesting  of  this 
power  in  the  legislature,  and  urged  various  objections  to 
it.  Its  proceedings  were  too  slow,  he  said.  It  would 
meet  but  once  a  year.  The  House  of  Representatives 
would  be  too  numerous  for  such  deliberations.  Then  he 
went  back  to  the  provision  he  had  inserted  in  his  plan 
for  a  Constitution  and  advocated  placing  the  power  in 
the  Senate,  and  said  that  body  would  be  the  best  deposi- 
tory, being  more  acquainted  with  foreign  affairs  and  most 
capable  of  proper  resolutions.  **If  the  States  are  equally 
represented  in  the  Senate,  so  as  to  give  no  advantage  to 
the  large  States,  the  power  will,  notwithstanding,  be  safe, 
as  the  small  have  their  all  at  stake  in  such  cases  as  well 
the  large  States.  It  would  be  singular  for  one  authority 
to  make  war  and  another  peace.""  Mr.  Butler  said 
the  objections  against  the  Legislature  would  also  lie 
against  the  Senate.    He  favored  vesting  the  power  in  the 
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President,  who  will  have  all  the  requisite  qualities  and  will 
not  make  war  but  when  •  the  nation  will  support  it.** 
Mr.  Madison  and  Mr.  Gerry  moved  to  insert  ** declare" 
and  to  strike  out  **make,"  leaving  to  the  Executive 
the  power  to  repel  sudden  attacks.  Mr.  Sherman  favored 
the  provision  as  it  was.  ''The  Executive,  should  be  able 
to  repel,  and  not  commence,  war."  **Make,"  he  said, 
''is  better  than  declare,  the  latter  narrowing  the  power  too 
much."  Mr.  Gerry  said  he  never  expected  to  hear,  in  a 
republic,  a  motion  to  empower  the  Executive  alone  to 
declare  war.  Mr.  Ellsworth  said,  "There  is  a  material 
difference  between  the  cases  of  making  war  and  making 
peace.  It  should  be  more  easy  to  get  out  of  war  than 
into  it.  War  is  a  simple  and  overt  declaration,  peace 
is  attended  with  intricate  and  secret  negotiations." 

Mr.  Mason  was  against  giving  the  power  of  war  to  the 
Executive,  because  not  safe  to  be  trusted  with  it ;  or  to  the 
Senate,  because  not  so  constructed  as  to  be  entitled  to  it. 
He  was  for  clogging  rather  than  facilitating  war;  but 
for  facilitating  peace.  He  preferred  '^declare"  to  ^'make/* 
On  the  motion  to  insert  "declare"  in  place  of  "make," 
it  was  carried,  eight  States  voting  for  it,  while  only  one, 
Connecticut,  voted  against  it."  Mr.  Pinckney  moved 
to  strike  out  the  whole  clause,  but  this  failed,  the  call  of 
the  States  not  even  being  taken  on  the  motion.  Mr. 
Butler  then  moved  to  give  the  legislature  the  power  of 
peace,  as  it  was  to  have  the  power  of  war.  Mr.  Gerry 
seconded  this  motion.  "Eight  Senators,"  he  said,  "may 
possibly  exercise  the  power,  if  vested  in  that  body;  and 
fourteen,  if  all  should  be  present;  and  may  consequently 
give  up  part  of  the  United  States.  The  Senate  are  more 
liable  to  be  corrupted  by  an  enemy  than  the  whole  legis- 
lature." The  vote  being  taken  on  Mr.  Butler's  motion 
to  add  "and  peace"  after  the  word  "war,"  it  was  de- 
feated by  unanimous  vote,  so  that  the  expression  as 
adopted  by  the  Convention  read  as  it  now  reads  in  the 
Constitution — "to  declare  war." 
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In  commenting  on  the  substitution  of  the  word 
''declare"  for  the  word  ''make,"  a  learned  writer 
on  the  Constitution  says:  "The  former  expression  was 
substituted  for  the  latter,  in  order,  to  signify  that  the 
legislature  alone  were  to  determine  formally  the  state  of. 
war,**  but  that  the  executive  might  be  able  to  repel 
sudden  attacks."**  It  would  hardly  seem  necessary  that 
the  power  to  declare  war  should  have  been  expressly 
conferred  upon  Congress.  The  exercise  of  such  power 
would  be  necessary  to  the  existence  of  a  nation,  and, 
therefore,  a  natural  power,  inherent  as  an  element  in  the 
law  of  self  preservation,  the  justice  of  which  is  recog- 
nized by  all  nations.  To  declare  war  may  be  necessary 
to  preserve  the  life  or  freedom  of  a  people,  and  the  right 
to  make  such  a  declaration  certainly  rests  upon  the  basic 
principle  of  self  protection.  A  commentator  on  the 
Constitution,  in  writing  of  this  power,  says:  "The 
right  of  making  war  belongs  to  a  nation  so  far  as  it 
is  necessary  for  their  defense  and  support  of  their 
rights."*^  It  might  be  asked,  if  the  right  belongs  to  nations 
to  declare  war,  why  confer  it  upon  a  nation  by  written 
authority?  The  Convention  was  doubtless  aware  that  to 
declare  war  was  a  natural  right  of  sovereignty,  and  it  did 
not  mean  to  ignore  or  restrict  that  principle  by  confer- 
ring on  one  of  the  coordinate  branches  of  the  Govern- 
ment the  power  to  do  so,  but  its  purpose  was  to  desig- 
nate which  branch  of  the  Government  should  have  such 
power.  Another  commentator  says  in  writing  of 
this  clause,  "In  Greece  and  Rome,  and  even  in  the 
European  countries  in  the  Middle  Ages,  public  declaration 
of  war  was  uniformly  made,  and  was  regarded  as 
obligatory,  but  since  the  middle  of  the  eighteenth  century 
formal  declarations  have  not  been  universal  and  have 
fallen  into  disuse.  That  this  disuse  arises  from  the  pub- 
licity and  circulation  of  intelligence  peculiar  to  modem 
times.  Countries  have  their  ambassadors  at  the  different 
courts  of  the  world,  and  in  our  day  steam  and  cable  make 
it  impossible  for  a  nation  to  engage  in  war  without  the 
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world's  knowing  it."**  A  nation  entering  into  war  is 
bound  to  make  it  known  by  an  act  equivalent  to  a  public 
declaration,  such  as  sending  home  an  ambassador,  or 
declining  to  have  intercourse  with  the  opposing  nation.^ 

Congress  is  the  only  power  which  can  declare  war,  but 
it  must  be  a  national  or  foreign  war,  for  it  cannot  declare 
war  against  a  State  of  the  Union,  or  any  number  of  States, 
by  virtue  of  any  clause  in  the  Constitution.*'  In 
case  of  a  war  with  Indians  no  act  of  Congress,  nor  even 
an  announcement  by  the  President  is  required,  but  it  is 
enough  if  military  operations  are  inaugurated.*^ 

How  War  is  declared. — In  1812  when  the  war  between 
England  and  the  United  States  began,  Congress  passed 
an  Act  'Hhat  war  be  and  the  same  is  hereby  declared  to 
exist  between  the  United  Kingdom  of  Oreat  Britain  and 
Ireland,  and  the  dependencies  thereof,  and  the  United 
States  of  America  and  their  territories."  The  Act  was 
entitled  **An  Act  declaring  war  between  the  United  King- 
dom of  Great  Britain  and  the  United  States  of  America." 
War  was  declared  between  Mexico  and  the  United  States 
by  Congress  simply  passing  a  resolutio;i  that  by  the  act 
of  Mexico  a  state  of  war  existed  between  that  country  and 
the  United  States. 

Effect  of  War  on  an  Enemy's  property. — Chief  Justice 
Marshall,  in  Brown  v.  United  States,'*  stated  it  as  the  rule 
that  'tangible  property  of  the  enemy,  found  in  a  country 
at  the  beginning  of  a  war,  should  not  be  confiscated  at  once, 
that  most  treaties  provided  for^he  right  of  withdrawal  of 
such  property.  War  gives  the  right  to  confiscate,  but 
does  not  of  itself  confiscate  the  enemy's  property.  The 
Constitution  of  the  United  States  was  framed  at  a  time 
when  this  rule,  introduced  by  commerce  in  favor  of 
moderation  and  humanity,  was  received  throughout  the 
civilized  world.  In  expounding  that  Constitution,  a  con- 
struction ought  not  lightly  to  be  admitted,  which  would 
give  a  declaration  of  war  an  effect  in  this  country  it  does 
not  possess  elsewhere,  and  which  would  fetter  that 
exercise  of  entire  discretion  respecting  enemy's  property, 

48  Tucker  on  the  Constitution,  vol.  2,  676. 
^•Woolsey  on  International  Law,  192. 
BO  Prize  Ca8«9,  2  Black,  66S. 
51  Marks  v.  United  States,  28  Ct.  Cls.,  147. 
Bs  8  Cranch,  125,  126. 
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which  may  enable  the  government  to  apply  to  the  enemy 
the  rale  that  he  applies  to  us.  If  we  look  to  the  Consti- 
tution itself,  we  find  this  general  reasoning  much  strength- 
ened by  the  words  of  that  instrument.  That  the  declara- 
tion of  war  has  only  the  effect  of  placing  the  two  nations 
in  a  state  of  hostility,  of  producing  a  state  of  war,  of 
giving  those  rights  which  war  confers,  but  not  of  operat- 
ing, by  its  own  force,  any  of  those  results,  such  as  a  trans- 
fer of  property,  which  are  usually  produced  by  ulterior 
measures  of  government,  is  fairly  deducible  from  the 
enumeration  of  powers,  which  accompanies  that  of  declar- 
ing war.*' 

The  Government  has  a  right  to  declare  war  and  pros- 
ecute the  same,  and  has  the  power  to  raise  armies  and 
transport  troops  through  any  state  of  the  Union.'^*  It 
is  the  province  of  the  political  department  of  the  Gov- 
ernment to  determine  the  existence  of  war  and  the  restora- 
tion of  peace,  and  such  action  on  the  part  of  that  de- 
partment is  binding  and  conclusive  upon  the  courts  and 
precludes  the  courts  from  the  power  of  hearing  proof  and 
determination,  as  a  question  of  fact,  that  war  exists  or  has 
ceased  to  exist,  and  the  courts  will  take  judicial  notice 
of  the  existence  of  war  or  the  restoration  of  peace  when 
proclaimed  by  the  President.** 

To  graoit  Letters  of  Marque  and  Reprisal — ^The  next 
power  which  this  clause  confers  on  Congress  is  to  grant 
letters  of  marque  and  reprisal.  This  power  was  also 
conferred  upon  Congress  by  the  Articles  of  Confederation, 
the  language  being,  '^  Congress  shall  have  the  sole  and 
exclusive  power  of  granting  letters  of  marque  and  re- 
prisals in  time  of  peace."""  Mr.  Pinckney's  plan  for  a 
Constitution  provided  that  **No  State  shall  grant  letters 
of  marque  and  reprisal. '*"•  The  denial  of  this  power  to  the 
States,  was  the  only  mention  Mr.  Pinckney  made  of  it 
in  his  plan.  It  does  not  appear  among  the  enumerated 
powers  which  he  proposed  to  confer  upon  Congress. 

When  the  Committee  of  Detail  reported  to  the  Conven- 
tion,  it   incorporated   the   language   of  Mr.   Pinckney   as 

5»  CrandAll  v.  ITevada,  6  Wall.,  44. 
»*  Perkins  v.  Rogers,  35  Ind.,  167. 
BA  Articles  of  Confederation,  art.  9. 
•ejoumal,  71. 
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part  of  its  report.*'  While  the  report  was  being  consid- 
ered Mr.  Pinckney  moved  that  several  additional  powers 
be  conferred  upon  Congress,  among  them  being  the  power 
**to  grant  letters  of  marque  and  reprisal."**  Mr.  Gerry 
suggested,  ''Something  ought  to  be  inserted  concern- 
ing letters  of  marque/'  which  he  thought  were  not  in- 
cluded in  the  power  of  war,  and  proposed  that  these 
subjects  should  all  go  to  a  committee.**  The  matter 
was  referred  to  a  committee,  which  reported  in  favor 
of  adding  to  the  clause  ''to  declare  war"  the  words 
*'and  grant  letters  of  marque  and  reprisal,"  and  this 
was  accepted.**  There  was  no  debate  in  the  Convention  on 
the  question  of  joining  these  provisions,  and  none  as  to 
the  meaning  of  the  term  "letters  of  marque  and  re- 
prisal." There  seems  to  have  been  eminent  propriety 
in  joining  these  expressions.  To  declare  war  «nd  to 
grant  letters  of  marque  and  reprisal  are  powers  which 
necessarily  suggest  each  other.  The  subjects  of  marque 
and  reprisal  belong  to  the  domain  of  international  law, 
and  are  classified  by  all  writers  on  that  subject  under 
the  war  power.  These  terms  appear  to  have  been  recog- 
nized as  powers  granted  by  a  sovereign  to  his  people,  or 
to  special  persons  designated  by  him  to  take  the  prop- 
erty, or  subjects,  of  an  opposing  nation  or  power  and 
hold  them  until  satisfaction  is  obtained.  The  doctrine  is 
of  ancient  origin,  and  is  recognized  by  all  writers  on 
international  law. 

The  subject  is  treated  of  by  Grotius  thus:  "The 
learned  Damascene  doth  prudently  distinguish  between  the 
taking  of  Prizes  or  Reprisals  for  the  recovery  of 
debts,  or  reparation  of  damages,  and  the  making  of  War, 
which  he  illustrates  by  the  example  of  King  Herod.  For 
whom,  though  it  were  not  lawful  to  make  war  upon  the 
ArabianSj  yet  was  it  lawful  for  him  to  take  prizes  through- 
out all  Arabia  for  the  five  hundred  Talents  due  unto  him, 
if  not  paid  by  a  certain  day  appointed;  for  so  it  was 
expressly  covenanted  between  them:  and  therefore  Herod 
did  rightly  deny  that  to  be  the  making  of  War,  which 
was  but  a  just  and  lawful  way  to  recover  his  own  right."*** 

B7  Journal,  469. 
K8  Journal,  550. 
ft*  Journal,  551. 
•0  Journal,  660. 
«oa  Grotius  on  War  and  Peace,  Book  III,  Chapter  11. 
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Marque. — ^This  means  ''the  commission  granted  by  the 
government  to  a  private  individual  to  take  the  property 
of  a  foreign  state,  or  of  the  citizens  or  subjects  of  such 
state,  as  a  reparation  for  an  injury  committed  by  such 
State,   its   citizens   or  subjects/'"^ 

Beprisal. — ^Means  a  taking  again;  a  taking  back;  the 
repossessing  one's  self  of  a  thing  unjustly  taken  by  an- 
other." 

To  make  Rules  concerning  Captures  on  Land  amd  Water. 
— This  language  largely  speaks  for  itself.  It  confers  upon 
Congress  power  to  adopt  such  rules  as  it  shall  see  proper 
concerning  property  captured  in  time  of  war,  whether 
on  land  or  on  the  sea. 

In  the  case  of  the  Thomas  Gibbons,"  decided  in  1814, 
the  Supreme  Court  in  a  decision  by  Mr.  Justice  Story 
held,  that  ''the  President  of  the  United  States,  under 
the  8th  section  of  the  Prize  Act  of  1812,  had  full  au- 
thority to  issue  certain  instructions  to  the  privateers.'* 
But  the  Court  declined  to  consider  how  far  the  Pres- 
ident would  be  entitled,  in  his  character  of  com- 
mander-in-chief of  the  army  and  navy  of  the  United 
States,  independent  of  any  statute  provision,  to  issue 
instructions  for  the  government  and  direction  of  priva- 
teers. "That  question,"  the  Court  said,  "would  deserve 
grave  consideration;  and  we  should  not  be  disposed  to 
entertain  the  discussion  of  it,  unless  it  became  unavoid- 
able.'* The  Court  further  said,  as  to  the  commission 
issued  by  the  President,  "It  is  to  be  taken  in  its 
general  terms  with  reference  to  the  laws  under  which 
it  emanates,  and  as  containing  in  itself  all  the  qualifica- 
tions and  restrictions  which  the  act  giving  it  existence 
has  prescribed.  In  this  view,  the  commission  is  qualified 
and  restrained  by  the  power  of  the  President  to  issue  in- 
structions. The  privateer  takes  it  subject  to  such  power, 
and  contracts  to  act  in  obedience  to  all  the  instructions 
which  the  President  may  lawfully  promulgate.''  The 
holding  of  the  Court  was  that  property  of  an  enemy 
which  is  found  in  the  United  States  can  not  be  con- 
demned as  a  prize  unless  an  act  of  Congress  so  authorizes. 

•1  BouTier's  Law  Dictionary,  189. 
«>  Burriirs  Law  Dictiomiy. 
«s  8  Craach,  421. 
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DISTRICT     OF     COLUMBIA — POBTS,     MAGAZINES,     ARSENAL9 
AND    DOCKYABDS — NECESSABY    AND    PBOPEB    LAWS. 

To  raise  and  rapport  Armies,  but  no  Appropriation  of 
Monqr  to  that  Use  shall  be  for  a  longer  Term  than  two 
Tears. 

Under  the  power  conferred  upon  it  by  the  Articles  of 
Confederation,  Congress  could  not  raise  armies.  It 
could  only  agree  upon  the  number  of  land  forces,  and 
make  requests  upon  each  State  for  its  quota  in  propor- 
tion to  the  number  of  white  inhabitants  in  each  State. 
When  this  was  done  it  devolved  upon  each  State  to  com- 
plete the  raising  of  the  army,  that  is,  each  State  was  to 
raise  men,  provide  clothing,  arms  and  equipment  and 
appoint  the  officers  of  the  regiment,  by  the  legislature, 
or  in  such  manner  as  the  State  might  declare.^ 

It  was  doubtless  the  unfortunate  experience  which  the 
Government  had  under  this  provision  which  led  to  the 
adoption  of  this  clause  by  which  the  authority  was 
conferred  upon  Congress  to  raise  and  support  armies. 

Mr.  Pinckney's  plan  conferred  upon  the  legislature 
the  power  **to  raise  armies."*  The  report  of  the  Com- 
mittee of  Detail  did  the  same.'  But  neither  did  more. 
It  would  seem  that  the  power  to  raise  and  support 
armies  would  be  included  in  the  preceding  clause  to 
** declare  war,"  etc.,  and  that  an  express  authority  to 
raise  and  support  armies  would  not  be  necessary. 

In  the  Convention  Mr.  Gorham  moved  to  add  after 
the  word  ** raise,"  the  words  **and  support,"  which  was 

1  Articles  9  and  7  of  Articles  of  Confederation. 

2  Journal,  67. 
s  Journal,  464. 
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agreed  to.  Mr.  Gerry  and  Mr.  Luther  Martin  moved  that 
in  time  of  peace  the  army  should  not  consist  of  more  than 

thousand   men,   but   this   was   defeated   by   all 

the   States  voting  against  it.^ 

The  clause  stood  as  it  had  been  adopted  until  it  was 
amended  by  the  Committee  of  Eleven,  which  added  to 
it  the  words,  '*but  no  appropriation  for  money  for  that 
use  shall  be  for  a  longer  period  than  two  years."  This 
was  objected  to  by  Mr.  Gerry,  because,  he  said,  it  im- 
plied there  should  be  a  standing  army,  to  which  he  was 
much  opposed,  especially  in  time  of  peace.  But  the 
purpose  was  to  accomplish  the  opposite  effect.  There 
could  not  be  a  standing  army  if  the  appropriation  for 
it  was  not  voted  by  Congress,  so  that  it  was  left  to  the 
discretion  of  that  body  whether  it  would  renew  the  ap- 
propriation or  not.  It  was  shown  that  the  appropriation 
was  only  permitted  for  two  years,  and  as  the  legislature 
is  to  be  elected  biennially  it  would  be  inconvenient  to 
require  an  appropriation  for  only  one  year.  The  clause 
was  finally  amended,  and  as  it  now  reads  was  agreed  to 
without  objection." 

Mr.  Hamilton,  discussing  this  question,  said,  ''The 
legislature  of  the  United  States  will  be  obliged,  by  this 
provision,  once  at  least  in  every  two  years,  to  deliberate 
upon  the  propriety  of  keeping  a  military  force  on  foot; 
to  come  to  a  new  resolution  on  the  point;  and  to  declare 
their  sense  of  the  matter,  by  a  formal  vote  in  the  face 
of  their  constituents.  They  are  not  at  liberty  to  vest  in 
the  executive  department  permanent  funds  for  the  sup- 
port of  an  army;  if  they  were  even  incautious  enough  to 
be  willing  to  repose  in  it  so  improper  a  confidence."' 

Under  the  authority  conferred  upon  it  by  this  clause 

A  Journal,  555. 

Mr.  Grerry'a  idea  was  that  the  army  should  not  consist  of  more 
than  two  or  three  thousand  men. 

Washington  being  consulted  about  the  size  of  the  army  relieved  the 
monotony  of  the  Convention  by  saying  that  personally  he  had  no 
objection  to  limiting  the  force  of  the  army  to  any  given  number,  pro- 
viding the  Convention  would  get  foreign  €k)vernment8  to  agree  that 
they  would  limit  their  armies  to  half  thai  number. 

•  Journal,  661,  662. 

1  Federalist,  No.  26. 
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Congress   established  the  war  department  on  August   7, 
1789.» 
The  power  of  Congress  over  the  Army  is  exclvsiye.— 

The  power  of  Congress  over  the  army  was  defined 
by  Justice  Field  in  Tarble's  case,*  in  which  he  said, 
''Among  the  powers  assigned  the  National  Gk>yemmenty 
is  the  power  *to  raise  and  support  armies.'  The  execu- 
tion of  this  power  falls  within  the  line  of  its  duty;  and 
its  control  over  the  subject  is  plenary  and  exclusive.  It 
can  determine,  without  question  from  any  State  author- 
ity, how  the  armies  shall  be  raised,  whether  by  volun- 
tary enlistment  or  forced  draft,  the  age  at  which  the 
soldier  shall  be  received,  and  the  period  for  which  he 
shall  be  taken,  the  compensation  which  he  shall  be  al- 
lowed, and  the  service  to  which  he  shall  be  assigned. 
And  it  can  provide  the  rules  for  the  government  and 
regulation  of  the  forces  after  they  are  raised,  define 
what  shall  constitute  military  offenses,  and  prescribe  their 
punishment.  No  interference  with  the  execution  of  this 
power  of  the  National  Government  in  the  formation, 
organization,  and  government  of  its  armies  by  any  State 
officials  could  be  permitted  without  greatly  impairing 
the  efficiency,  if  it  did  not  utterly  destroy  this  branch  of 
the  public  service." 

The  power  to  ** raise  and  support  armies'*  includes  the 
power  to  enlist  such  number  of  men  for  such  periods 
and  at  such  rates  of  compensation  as  may  be  deemed 
proper;  to  provide  all  the  necessary  officers,  equipments 
and  supplies,  and  to  establish  a  military  academy, 
where  are  taught  military  and  such  other  sciences  and 
branches  of  knowledge  as  may  be  deemed  expedient  in 
order  to  prepare  young  men  for  the  military  service, 
and  jto  give  bounties  to  those  who  enlist  in  the  service 
of  the  Government,  and  also  to  provide  pensions  for  the 
soldiers  who  serve  in  the  armies.^® 

To  provide  and  maintain  a  Navy. 

The  Committee   of  Detail  reported  to   the   Convention 

8  Ist  U.  S.  Statutes  at  Large,  49. 

»  13  Wall.,  408. 

10  United  States  v.  Fairchilds,  1st  Abbott,  74-79. 
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that  the  legislature  should  have  power  ''to  build  and 
equip  fleets/ '^^  In  the  Convention  this  was  changed 
to  read,  **to  provide  and  maintain  a  navy."^*  This 
clause  would  also  be  included  in  the  power  to  declare 
war,  as  it  would  be  necessary  in  time  of  war  to  have 
a  navy. 

In  United  States  v.  Rhodes"  the  Court  said,  ''The 
power  to  provide  and  maintain  a  navy  authorizes  the 
Government  to  buy  or  build  any  number  of  steam  or 
other  ships  of  war,  to  man,  arm,  and  otherwise  prepare 
them  for  war,  and  to  dispatch  them  to  any  accessible  part 
of  the  globe.  Under  this  pow^r  a  naval  academy  has 
been  established.  These  are  but  a  small  part  of  the 
powers  which  are  incidental  and  appropriate  to  the  main 
powers  expressly  granted.  It  is  Utopian  to  believe  that 
without  such  constructive  powers,  the  powers  expressed 
can  be  so  executed  as  to  meet  the  intentions  of  the 
framers  of  the  Constitution,  and  to  accomplish  the  ob- 
jects for  which  governments  are  instituted.  The  Con- 
stitution provides  expressly  for  the  exercise  of  such 
powers  to  the  full  extent  that  may  be  'necessary  and 
proper.'  No  other  limitation  is  imposed.  Without  this 
provision,  the  same  result  would  have  followed.  The 
means  of  execution  are  inherently  and  inseparably  a  part 
of  the  power  to  be  executed." 

Under  the  power  conferred  upon  it  by  this  clause  Con- 
gress can  pass  laws  for  the  government  of  the  navy, 
and  for  the  punishment  of  those  committing  naval 
offenses."  Congress  did  not  establish  the  navy  depart- 
ment until  April  30,  1798,  nine  years  after  the  establish- 
ment of  the   government." 

To  make  Bnles  for  the  Oovemment  and  Regulation  of 
the  land  and  naval  Forces. 

This  clause  was  taken  from  the  Articles  of  Confedera- 
tion.^*    Under  it  the  Government  can  provide  rules  for 

11  Journal,  454. 

12  Journal,  554. 

18  Fed.  Cas.  No.  16151,  vol.  27,  7S6. 
1*  Dynes  v.  Hoover,  20  How.,  65. 
1ft  Ist  U.  S.  Statutes  at  Large,  553. 
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the  control  and  regulation  of  the  forces  after  they  are 
raised,  define  what  shall  constitute  military  offenses,  and 
no  interference  with  the  execution  of  this  power  of  the 
National  Government  in  the  formation,  organization  and 
government  of  its  armies  by  the  State  ofScials  could  be 
permitted,  without  greatly  impairing  the  efficiency,  if 
they  did  not  utterly  destroy  this  branch  of  the  public 
service."  Under  this  clause  power  is  conferred  to  pro- 
vide for  a  trial  and  punishment  by  military  courts,  with- 
out trial  by  jury,  and  such  power  is  not  abridged  by  any 
of  the  amendments  to  the  Constitution.^* 

The  regulations  for  the  army  and  navy  which  have 
been  authorized  by  Congress  are  regarded  as  having  the 
force  of  law.** 

An  interesting  and  most  important  question  arose  un- 
der this  clause  in  1853,  which  brought  an  opinion  from 
Attorney-General  Gushing.  A  former  Secretary  of  the 
Navy  with  the  aid  of  a  board  of  naval  officers  had  pre- 
pared a  code  of  regulations  for  the  government  of  the 
navy,  which  was  afterwards  issued  by  the  President  of 
the  United  States  as  a  **  General  Order, '*  and  ordered 
to  be  adopted  and  observed  in  the  navy,  and  obeyed  as 
the  established  rules  of  naval  service,  until  modified,  al- 
tered, or  repealed  by  Congress.  The  opinion  of  the  Attor- 
ney-General on  the  legality  of  this  order  was  asked  by  a 
subsequent  Secretary  of  the  Navy.  Attorney-General 
Cuahing  in  his  opinion'®  (p.  13)  said,  ** Congress  has  not 
conferred  on  the  President  general  power  to  make  such 
a  code  of  laws  for  the  government  of.  the  navy.  If, 
therefore,  the  'System  of  Orders*  and  Instructions'  has 
legality,  it  must  be  derived,  not  from  an  Act  of  Congress, 
nor  through  the  power  expressly  given  to  Congress  by 
the  Constitution  to  make  regulations  for  the  government 
of  the  naval  forces,  but  from  some  other  provision  of  the 
Constitution.     .     .     . 

**0n  the  letter  and  theory  of  the  Constitution,  the  Presi- 
dent has  no  separate  legislative  powers  (p.  14).  The  Con- 
stitution has  carefully  distinguished  the  two  powers,  the 

17  Tarble's  Case,  13  Wall.,  408. 

18  In  re  Bogart,  2  Sawyer,  403,  Ex  parte  Milligan,  4  Wall.,  123. 

itt  Gratiot  v.  United  States,  4  How.,  80,  Ex  parte  Reed,  100  U.  S.,  22. 
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execntire  or  administrative  ajid  the  legislative,  one  from 
the  other.  The  President  .  .  .  has  no  legislative  power 
of  himself  alone,  except  in  his  peculiar  legislative  rela- 
tion to,  and  conjunction  with,  the  two  Houses  of  Congress. 
But  the  'System  of  Orders  and  Instructions'  is,  in  my 
judgment,  an  act  in  its  nature  essentially  and  emphatically 
legislative,  not  executive,  and,  therefore,  can  have  no 
legality,  unless  or  until  sanctioned  by  Congress.     .     .    .'* 

**In  the  views  thus  presented  (p.  15),  it  is  not 
intended  to  say  that  the  President,  as  commander-in- 
chief  of  the  land  and  naval  forces,  has  not  some  power 
to  issue  directions  and  orders.  So  has  a  commodore  in 
command  of  a  squadron,  or  a  general  in  the  field.  But 
such  orders  and  directions,  when  issued  by  the  Presi- 
dent, must  be  within  the  range  of  purely  executive  or 
administrative  action.     .    .    . 

"I  am  of  opinion,  therefore  (p.  18),  that  the  'System  of 
Orders  and  Instructions'  under  examination,  being  a  code 
of  laws  and  an  act  of  legislation,  was  in  derogation  as 
such  of  the  constitutional  powers  of  Congress,  and,  as 
the  mere  act  of  the  President  in  a  matter  not  within 
his  executive  jurisdiction,  is  destitute  of  legal  validity  or 
effect. ' ' 

The  power  of  the  President  as  commander-in-chief  of 
the  army  under  another  clause  of  the  Constitution,  and 
the  power  of  Congress  under  this  clause  to  "make  rules 
for  the  government  and  regulation  of  the  land  and  naval 
forces''  is  clearly  designated  by  the  Court  of  Claims  in 
Swain  v.  U.  S.^*  The  Court  says  that  Congress  may  in- 
crease, or  reduce  the  army,  or  abolish  it  altogether;  but 
so  long  as  we  have  a  military  force  Congress  can  Dot 
take  away  from  the  President  the  supreme  command. 
The  two  powers  are  distinct;  neither  can  trench  upon 
the  other.  The  President  can  not,  under  the  disguise 
of  military  orders,  evade  the  legislative  regulations  by 
which  he  in  common  with  the  army  must  be  governed, 
and  Congress  can  not  impair  the  authority  of  the  Presi- 
dent as  commander-in-chief. 

To  provide  for  caUing  forth  the  Militia  to  execute  the 
Laws  of  the  Unioiiy  suppress  Insurrectioiia  and  repel  In- 
vasions. 

ai  28  Ct.  CI.,  221. 
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Prior  to  the  adoption  of  the  Constitution  many  of  the 
States  maintained  a  force  of  militia,  and  were  authorized 
by  their  Constitutions  to  call  them  into  service  when 
necessary.  The  militia,  subject  to  certain  exceptions,  **  con- 
sists of  every  able-bodied  male  citizen  of  the  respective 
States,  Territories  and  the  District  of  Columbia,  and  every 
able-bodied  male  of  foreign  birth  who  has  declared  his  in- 
tention to  become  a  citizen,  who  is  more  than  eighteen  and 
less  than  forty-five  years  of  age.  The  Militia  is  divided 
into  two  classes, — the  organized  Militia,  known  as  the 
National  Guard,  and  the  remainder  known  as  the  Re- 
serve Militia.''" 

The  report  of  the  Committee  of  Detail  contained  the 
provision  that  **  Congress  shall  have  power  to  call  forth 
the  aid  of  the  militia,  in  order  to  execute  the  laws  of  the 
Union,  enforce  treaties,  suppress  insurrection  and  repel 
invasions."" 

Subsequently  Mr.  Gouverneur  Morris  moved  to  alter 
this  clause  so  it  would  read,  **To  provide  for  calling 
forth  the  militia,  to  execute  the  laws  of  the  Union,  sup- 
press insurrections  and  repel  invasions;"  and  this  was 
accepted  without  objection,**  and  in  this  way  went  into 
the  Constitution. 

The  clause  limits  the  power  of  Congress  to  provide  for 
calling  forth  the  militia  to  three  purposes:  first,  to  exe- 
cute the  laws  of  the  Union;  second,  to  suppress  insurrec- 
tions; and  third,  to  repel  invasions. 

The  laws  of  the  Union  are  the  enactments  of  Congress, 
as  distinguished  from  those  of  the  States. 

Insurrection  is  a  rising  against  civil  or  political  authori- 
ty, the  open  and  active  opposition  of  a  number  of  persons 
to  the  execution  of  law." 

The  measures  which  may  be  taken  to  suppress  insur- 
rections and  repel  invasions  are  not  set  out  in  the  Con- 
stitution. That  instrument  wisely  left  the  decision  of 
such  matters  to  the  discretion  of  those  who  should  have 
the  responsibility  of  executing  the  powers   conferred  by 

22  United  States  Statutes  at  Laiige,  vol.  32,  775.  Act  of  May 
27,  1908. 

"Journal,  454. 
2*  Journal,  594. 
M  Judge  Grosscup's  charge  to  Grand  Jury,  62  Fed.  Rep.,  828. 
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the  Constitution  when  the  occasion  arose.^*  But  such 
power  is  not  limited  to  victories  in  the  field  and  the  dis- 
persion of  the  insurgent  forces.  It  carries  with  it  inherently 
rightful  authority  to  guard  against  immediate  renewal 
of  the  conflict,  and  to  remedy  the  evils  growing  out  of  its 
rise   and   progress. 

An  invasion  is  the  entrance  into  a  country  of  a  public 
enemy  for  the  purpose  of  war;  an  unlawful  coming  into 
a  country  by  an  enemy.  In  case  of  rebellion,  or  domestic 
insurrection  or  invasion,  the  President  is  to  call  out  the 
military  forces  and  assert  and  maintain  the  national 
authority. 

Mr.  Justice  Grier,  in  the  Prize  Cases,  said,"  '*If  a  war 
be  made  by  invasion  of  a  foreign  nation,  the  President 
is  not  only  authorized  but  bound  to  resist  force  by  force. 
He  does  not  initiate  the  war,  but  is  bound  to  accept  the 
challenge  without  waiting  for  any  special  legislative  au- 
thority. The  battles  of  Palo  Alto  and  Besaca  de  la  Palma 
had  been  fought  before  the  passage  of  the  Act  of  Con- 
gress of  May  13,  1846,  which  recognized  'A  state  of  war  as 
existing  by  the  act  of  the  Republic  of  Mexico/  This  act  was 
a  vindication  and  ratification  of  the  act  of  the  President 
in  accepting  the  challenge  without  a  previous  formal 
declaration  of  war  by  Congress." 

To  provide  for  m^fanizing,  arming,  and  disciplinixig  fhe 
Militia,  and  for  governing  such  Part  of  them  as  may  be 
employed  in  the  Service  of  the  United  States,  reserving 
to  the  States  reepectively,  the  Appointment  of  ttie  Officers, 
and  the  Authority  of  training  the  Militia  according  to  the 
discipline  prescribed  by  Congress. 

The  subject  of  regulating  the  militia  was  introduced 
into  the  Convention  by  Mr.  Mason,  who  thought  such 
power  should  be  given  the  general  Government.  He 
opposed  a  standing  army  in  time  of  peace,  unless  it  might 
be  for  a  few  garrisons.  The  militia  he  said  ought  to  be 
more  effectually  prepared  for  the  public  defense.  Thir- 
teen  States  would  never   concur  in   one   system,   if  the 

se  Stewart  v.  Kahn,  11  Wall.,  606;  Raymond  v.  Thomas,  91  U.  S., 
712,  714. 

ST  2d  Black.,  668. 
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discipline  of  the  militia  be  left  in  their  hands.  He  moved 
**a  power  to  regulate  the  militia.""  Subsequently  he 
moved  as  an  additional  power:  ''To  make  laws  for  the 
regulation  and  discipline  of  the  militia  of  the  several 
States,  reserving  to  the  States  the  appointment  of  the 
officers."  A  general  debate  followed  upon  this  question, 
there  being  a  very  decided  difference  of  opinion,  where- 
upon the  whole  matter  was  referred  to  the  Grand  Com- 
mittee.** This  committee,  on  the  21st  of  August,  re- 
ported that  Congress  should  have  power  *'to  make  laws 
for  organizing,  arming  and  disciplining  the  militia,  and 
for  governing  such  part  of  them  as  may  be  employed  in 
the  service  of  the  United  States,  reserving  to  the  States 
respectively  the  appointment  of  the  officers  and  the 
authority  of  training  the  militia  according  to  the  discip- 
line prescribed  by  the  United  States.'"*  After  consider- 
able debate  the  report  was  adopted,  and  the  word  **  Con- 
gress" was  substituted  for  the  words  ''United  States" 
at  the  end  of  the  clause  by  the  Committee  on  Style.'* 

Mr.  Hamilton,  in  his  review  of  this  power  of  Congress, 
remarked,  "The  power  of  regulating  the  militia,  and  of 
commanding  its  services  in  times  of  insurrection  and  in- 
vasion, are  natural  incidents  to  the  duties  of  superintend- 
ing the  common  defense,  and  of  watching  over  the  inter- 
nal peace  of  the  Confederacy.  It  requires  no  skill  in 
the  science  of  war  to  discern  that  uniformity  in  the  or- 
ganization and  discipline  of  the  militia,  would  be  at- 
tended with  the  most  beneficial  effects,  whenever  they 
were  called  into  service  for  the  public  defence.  It  would 
enable  them  to  discharge  the  duties  of  the  camp,  and  of 
the  field,  with  mutual  intelligence  and  concert;  an  ad- 
vantage of  peculiar  moment  in  the  operations  of  an  army; 
and  it  would  fit  them  much  sooner  to  acquire  the  degree 
of  proficiency  in  military  functions,  which  would  be  es- 
sential to  their  usefulness.  This  desirable  uniformity  can 
only  be  accomplished  by  confiding  the  regulation  of  the 
militia  to  the  direction  of  the  National  authority."" 

28  Journal,  551. 
20  Journal,  558. 
so  Journal,  669. 
»i  Journal,  705. 
a2The  Fedeialist,  No.  29. 
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The  militia  has  grown  in  importance  with  the  develop- 
ment of  the  government.  Vast  sums  are  now  appropri- 
ated towards  its  support  and  maintenance. 

The  reservation  that  the  States  should  appoint  the  offi- 
cers was  made  to  remove  any  prejudice  that  might  exist 
towards  the  militia  as  a  military  body  and  because  the 
State  officials  were  better  qualified  to  judge  of  the  com- 
petency of  those  who  should  receive  such  appointments. 

What  at  one  time  threatened  to  become  a  serious  ques- 
tion was  whether  the  militia,  while  in  the  service  of  the 
United  States,  could  be  commanded  by  any  but  militia 
officers  and  the  President.  Many  State  officers  said  they 
could  not,  while  the  officers  of  the  United  States  said  they 
could.  Chancellor  Kent  said  the  question  had  never  been 
decided  by  any  competent  authority,  but  it  is  now  con- 
sidered that  the  government's  power  is  supreme  in  the 
matter." 

In  Houston  v.  Moore,**  it  was  held,  ''Congress  has  power 
to  provide  for  organizing,  arming  and  disciplining  the  mili- 
tia.'' This  power  being  unlimited,  except  in  officering 
and  training  the  militia,  according  to  the  discipline  to  be 
prescribed  by  Congress,  it  may  be  exercised  to  any  extent 
that  may  be  deemed  necessary  by  Congress. 

A  State  may  use  its  militaxy  power. — A  State  may  use 
its  military  power  to  put  down  an  armed  insurrection, 
too  strong  to  be  controlled  by  the  civil  authority.  The 
power  is  essential  to  the  existence  of  every  government, 
essential  to  the  preservation  of  order  and  free  institu- 
tions, and  is  as  necessary  to  the  States  of  this  Union  as 
to  any  other  government.  The  State  itself  must  deter- 
mine what  degree  of  force  the  crisis  demands."^ 

Who  shall  constitute  the  militia  is  for  the  determination 
of  Congress,  and  when  that  body  has  acted  on  the  sub- 
ject the  legislature  of  a  State  can  not  provide  for  the 
enlistment  of  other  persons  in  the  militia.** 

This  provision  prevents  a  State  from  passing  laws 
upon  the  subject  of  the  militia  only  when  Congress  has  leg- 


«»  Story  on  Constitution,  5th  ed.,  sec.  1216. 

«*5  Wheaton,   1. 

«»  Luther  v.  Borden,  7  Howard,  46. 

••  Opinion  of  Justices,  14  Gray,  618,  619* 
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islated  concerning  it.  Before  the  adoption  of  the  Constitu- 
tion the  States  had  authority  to  govern  the  militia  and  that 
power  was  not  surrendered  when  the  Constitution  was 
adopted,  but  after  that  the  power  in  the  States  and  the  gen- 
eral government  was  concurrent,  and  until  Congress  sees  fit 
to  exercise  its  power  the  States  can  exercise  theirs.'^ 

An  act  of  a  State  legislature  providing  that,  '*It  shall 
not  be  lawful  for  any  body  of  men,  other  than  the  regu- 
lar organized  volunteer  militia  of  the  State  and  the  troops 
of  the  United  States,  to  associate  themselves  together  as 
a  military  company  or  organization,  or  to  drill  or  parade 
with  arms  in  any  city,  or  town  within  that  State,  with- 
out the  license  of  the  Governor,  and  further,  that  stu- 
dents in  educational  institutions  where  military  science 
is  a  part  of  the  course  of  instructions,  may,  with  the 
consent  of  the  Governor,  drill  and  parade  with  arms  in 
public,  under  the  direction  of  their  instructors  and  may 
take  part  in  any  regimental  or  brigade  encampment,  un- 
der command  of  their  military  instructor,  etc.,  and  pro- 
vided further,  that  nothing  in  this  act  contained  shall  be 
construed  so  as  to  prevent  benevolent  or  social  organiza- 
tions from  wearing  swords,*'  was  held  to  be  valid  as  not 
in  conflict  with  the  Federal  Constitution.  '*The  right,'* 
said  the  court  (p.  267),  ** voluntarily  to  associate  together 
as  a  military  company  or  organization,  or  to  drill  or 
parade  with  arms,  without,  and  independent  of,  an  act 
of  Congress  or  law  of  the  State  authorizing  the  same,  is 
not  an  attribute  of  national  citizenship.  Military  or- 
ganization and  military  drill  and  parade  under  arms  are 
subjects  especially  under  the  control  of  the  government 
of  every  country.  They  can  not  be  claimed  as  a  right 
independent  of  law.  Under  our  political  system  they  are 
subject  to  the  regulation  and  control  of  the  State  and 
Federal  governments,  acting  in  due  regard  to  their  re- 
spective prerogatives  and  powers.  The  Constitution  and 
laws  of  the  United  States  will  be  searched  in  vain  for 
any  support  to  the  view  that  these  rights  are  privileges 
and  immunities  of  citizens  of  the  United  States  indepen- 
dent of  some  specific  legislation  on  the  subject. 

'*It  can  not  be  successfully  questioned  that  the  State 
governments,    unless    restrained    by   their   own    Constitu- 

»T  People  v.  Hill,  12^  N.  Y.,  603,  604. 
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tioQfi,  have  the  power  to  regulate  or  prohibit  associations 
and  meetings  of  the  people,  except  in  the  case  of  peace- 
able assemblies,  to  perform  the  duties  or  exercise  the 
privileges  of  citizens  of  the  United  States;  and  have  also 
the  power  to  control  and  regulate  the  organization,  drill- 
ing, and  parading  of  military  bodies  and  associations, 
except  when  such  bodies  or  associations  are  authorized  by 
the  militia  laws  of  the  United  States.  The  exercise  of 
this  power  by  the  States  is  necessary  to  the  public  peace, 
safety  and  good  order.  To  deny  the  power  would  be  to 
deny  the  right  of  the  State  to  disperse  assemblages  or- 
ganized for  sedition  and  treason,  and  the  right  to  suppress 
armed  mobs  bent  on  riot  and  rapine."" 

To  exercise  exclusive  Legislation  in  all  Oases  whatsoever, 
over  such  District  (not  exceeding  ten  BSiles  square)  as 
may,  by  Cession  of  particular  States,  and  the  Acceptance 
of  Congress,  become  the  Seat  of  the  Oovemment  of  the 
United  States,  and  to  exercise  like  Authority  over  all 
Places  purchased  by  the  Consent  of  the  Legislature  of  the 
State  in  which  the  Same  shall  be,  for  the  Erection  of 
Forts,  Magazines^  Arsenals,  Dock  Yards,  and  other  needful 
Buildings. 

In  this  clause  Congress  is  given  jurisdiction,  first,  over 
the  seat  of  government,  and  second,  over  all  places  for 
the  erection  of  forts,  magazines,  arsenals,  dock  yards  and 
other  needful  buildings. 

In  the  Convention  Mr.  Mason  brought  up  the  subject 
of  the  location  of  the  seat  of  Government,  and  said  that 
the  Constitution  should  contain  a  provision  against  the 
seat  of  the  General  Government  being  located  in  a  city 
or  place  at  which  the  seat  of  any  State  government  might 
be  fixed.  There  were,  he  said,  two  serious  objections  to 
the  location  of  the  two  governments  at  the  same  place. 
First,  it  would  tend  to  produce  disputes  concerning  juris- 
diction. Second,  the  intermixture  of  the  two  legislatures 
would  tend  to  give  a  provincial  tincture  to  the  national 
deliberations.  He  moved  that  the  committee  be  instructed 
to  receive  a  clause  to  prevent  the  seat  of  the  National 
Government  being   in   the   same   city   or   town  with   the 

M  Presaer  v.  lUinois,  116  U.  B.,  262-209. 
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seat  of  the  government  of  any  State  longer  than  until 
the  necessary  public  buildings  could  be  erected."  The 
motion  occasioned  some  debate. 

Mr.  Oerry  conceived  it  to  be  the  general  sense  of 
America,  that  neither  the  seat  of  a  State  government,  nor 
any  large  commercial  city,  should  be  the  seat  of  the 
General  Government. 

Mr.  Pinckney  thought  the  seat  of  a  State  Government 
ought  to  be  avoided;  but  that  a  large  town,  or  its  vicinity 
would  be  proper  for  the  seat  of  the  General  Government. 

Among  the  propositions  which  Mr.  Pinckney  submit- 
ted to  the  Committee  of  Detail  was  one  ''To  fix  and 
permanently  establish  the  seat  of  Government  of  the 
United  States,  in  which  they  should  possess  the  exclusive 
right  of  soil  and  jurisdiction."^^  This  was  referred  to 
the  Committee  of  Eleven,  which  reported  on  the  subject: 
**That  Congress  should  have  power  to  exercise  exclusive 
legislation  in  all  cases  whatsoever  over  such  district  (not 
exceeding  ten  miles  square)  as  may,  by  cession  of  par- 
ticular States,  and  the  acceptance  of  the  legislature,  be- 
come the  seat  of  the  Gk)vemment  of  the  United  States; 
and  to  exercise  like  authority  over  all  places  purchased 
for  the  erection  of  forts,  magazines,  arsenals,  dock  yards, 
and  other  needful  buildings."  That  part  of  the  report 
which  referred  to  the  seat  of  Ck)vemment  was  agreed  to 
unanimously.^^    The  latter  part  of  the  report  which  gave 

M  Journal,  443,  444. 

*o  Journal,  660. 

41  Journal,  662.  In  pursuance  of  this  provision  the  State  of 
Maryland  in  1788  ceded  to  Congress  a  diatriet  of  ten  miles  square  for 
the  location  of  the  seat  of  government.  The  following  year  the 
State  of  Virginia  made  a  similar  cession.  Congress  having  accepted 
such  ceasione,  proceeded  to  establiah  the  peormanent  seat  of  govern- 
ment thereon  by  an  act  dated  July  16,  1790,  and  by  an  act  approved 
February  27,   1801,  Congress  assumed  jurisdiction  over  said  district. 

The  government  of  this  district  from  its  establishment  to  1871 
was  one  of  municipal  character  founded  upon  charters  given  by 
CongreeA  to  Washington  City  and  the  CUty  of  Qeorgetown  in  the 
district.  In  the  last  named  year  Congress  repealed  the  charters  and 
eRtabli&hed  a  territorial  form  of  government  in  which  the  executive 
a.uthority  was  vested  in  a  Governor  and  Secretary,  each  of  whom  waa 
to  be  appointed  by  the  President  with  the  advice  and  consent  of  the 
Senate.  There  was  also  a  legislative  body,  consisting  of  a  Council 
and  House  of  Delegates,  and  the  difitrict  wws  entitled  to  a  del^r&te 
in  Congress.     This  form  of  government  only  lasted  until  1874  when 
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to  the  Oovemment  like  authority  over  all  places  pur- 
chased for  forts,  etc.,  met  with  some  opposition.  It  was 
claimed  that  it  might  be  made  use  of  to  enslave  a  par- 
ticular State  by  buying  up  its  territory,  etc. 

Mr.  King  thereupon  moved  to  insert  after  the  word 
** purchased"  the  words  **by  the  consent  of  the  legis- 
lature of  the  State."  This  amendment  was  accepted, 
and  the  clause  agreed  to  without  opposition.*^  The  clause 
was  changed  by  the  Committee  on  Style  to  read  as  it  is 
now   found. 

A  territorial  form  of  government  was  at  one  time  in 
force  in  the  District  of  Columbia,  but  for  many  years 
it  has  been  under  a  municipal  government  with  its 
commissioners  appointed  by  the  President.** 

Mr.  Madison's  contribution  on  the  subject  of  the  con- 
trol of  the  District  was  most  appropriate.  He  said, 
**The  indispensable  necessity  of  complete  authority  at 
the  seat  of  Government  carries  its  own  evidence  with 
it.  It  is  a  power  exercised  by  every  legislature  of  the 
Union,  I  might  say  of  the  world,  by  virtue  of  its  general 
supremacy.  Without  it,  not  only  the  public  authority 
might  be  insulted,  and  its  proceedings  be  interrupted 
with  impunity,  but  a  dependence  of  the  members  of  the 
General  Government  on  the  State  comprehending  the 
seat  of  the  Government,  for  protection  in  the  exercise  of 
their  duties,  might  bring  on  the  National  councils  an  im- 
putation of  awe  or  influence,  equally  dishonorable  to  the 
Government,  and  dissatisfactory  to  the  other  members  of 
the  Confederacy.  This  consideration  has  the  more  weight, 
as  the  gradual  accumulation  of  public  improvements  at 
the  stationary  residence  of  the  Government,  would  be 
both  too  great  a  public  pledge  to  be  left  in  the  hands 
of  a  single  State,  and  would  create  so  many  obstacles  to 
a  removal  of  the  Government,  as  still  further  to  abridge 
its  necessary  independence.  The  extent  of  this  Federal  dis- 
trict is  sufficiently  circumscribed  to  satisfy  every  jealousy 

Congress  provided  that  the  President,  by  and  with  advice  of  the 
Senate,  should  appoint  three  commissioners  who  should  "exercise  aU 
the  power  and  authority  then  lawfully  vested  in  the  Governor."  Since 
then  the  district  has  continued  to  be  governed  by  commissioners. 

41  Journal,  662. 

*«  Metropolitan  R.  Co.  v.  Dist.  of  Columbia,  132  U.  S.,  1. 
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of  an  opposite  nature.  And  as  it  is  to  be  appropriated 
to  this  use,  with  the  consent  of  the  State,  ceding  it;  as 
the  State  will  no  doubt  provide  in  the  compact  for  the 
rights  and  the  consent  of  the  citizens  inhabiting  it;  as 
the  inhabitants  will  find  sufficient  inducements  of  inter- 
est, to  become  willing  parties  to  the  cession;  as  they 
will  have  had  their  voice  in  the  election  of  the  Govern- 
ment, which  is  to  exercise  authority  over  them;  as  a 
municipal  legislature  for  local  purposes,  derived  from 
their  own  suffrages,  will  of  course  be  allowed  them;  and 
as  the  authority  of  the  legislature  of  the  State,  and  of 
the  inhabitants  of  the  ceded  part  of  it,  to  concur  in  the 
cession,  will  be  derived  from  the  whole  people  of  the 
State,  in  their  adoption  of  the  Constitution,  every  imagin- 
able objection  seems  to  be  obviated."** 

The  power  of  Congress  over  the  District  of  Columbia  ia 
exclusive. — This  clause  confers  upon  Congress  absolute  au- 
thority and  control  over  the  District  of  Columbia,  known 
as  the  seat  of  Government  of  the  United  States,  and  con- 
fers equal  authority  and  control  over  places  purchased  by 
the  Government  with  the  consent  of  the  legislature  of  any 
State  for  the  erection  of  such  works  and  buildings  as  the 
Government  shall  need.  The  first  part  of  the  clause 
probably  grew  out  of  an  unpleasant  episode  in  the  his- 
tory of  the  Continental  Congress  while  it  was  sitting  in 
Philadelphia.  Towards  the  close  of  the  War  of  the  Revo- 
lution  Congress  was  surrounded  and  greatly  mistreated 
by  a  body  of  mutineers  of  the  Continental  army.  This 
led  to  the  removal  of  the  seat  of  Government  from  the 
city  of  Philadelphia  to  Princeton  in  New  Jersey.  An 
interesting  account  of  this  incident  is  furnished  by  a 
distinguished  commentator  on  the  Constitution."  '*  Con- 
gress applied  to  the  executive  authorities  of  Pennsylvania 
for  defence;  but,  under  the  ill-conceived  constitution  of 
the  State  at  that  time,  the  executive  power  was  vested 
in  a  council,  consisting  of  thirteen  members,  and  they 
possessed  or  exhibited  so  little  energy,  and  such  appar- 
ent intimidation,  that  thfe  Congress  indignantly  removed 
to  New  Jersey,  whose  inhabitants  welcomed  it  with  prom- 
ise of  defending  it.    It  remained  for  some  time  at  Prince- 

*4  The  Federalist,  No.  43. 
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ton  without  being  again  disturbed,  until,  for  the  sake  of 
greater  convenience,  it  adjourned  to  Annapolis.  The 
general  dissatisfaction  with  the  executive  authority  of 
Pennsylvania,  and  the  degrading  spectacle  of  a  fugitive 
Congress,  suggested  the  remedial  proceedings  now  under 
consideration." 

Congress  has  power  to  legislate  in  the  District  of 
Columbia,  respecting  the  people  and  property,  as  a  State 
legislature  may  over  its  municipalities.** 

It  may  also  exercise  the  power  in  the  District  of 
Columbia  of  directing  the  expense  of  a  public  improve- 
ment, such  as  the  establishment,  the  widening  and  grad- 
ing or  repairing  of  a  street,  to  be  assessed  upon  the 
owners  of  the  lands  benefitted  thereby.*^ 

In  Leavenworth  Eailroad  Co.  v.  Lowe,*®  Justice  Field,  for 
the  court  said:  **The  necessity  of  complete  jurisdiction  over 
the  place  which  should  be  selected  as  the  seat  of  Govern- 
ment was  obvious  to  the  framers  of  the  Constitution.  Unless 
it  were  conferred  the  deliberations  of  Congress  might  in 
times  of  excitement  be  exposed  to  interruptions  without 
adequate  means  of  protection;  its  members  and  the  offi- 
cers of  the  Government  be  subjected  to  insult  and  in- 
timidation, and  the  public  archives  be  in  danger  of  de- 
struction. The  Federalist,  in  support  of  this  clause  in 
the  Constitution,  in  addition  to  these  reasons,  urged  that 
*a  dependence  of  the  members  of  the  General  Govern- 
ment on  the  State  comprehending  the  seat  of  the  Gov- 
ernment, for  protection  in  the  exercise  of  their  duty,  might 
bring  on  the  National  councils  an  imputation  of  awe  or 
influence,  equally  dishonorable  to  the  government  and 
dissatisfactory  to  the  other  members  of  the  Confederacy.'  " 

To  exercise  like  Authority  over  all  Places  purchased  by 
the  Consent  of  the  Legislature  of  the  State  in  which  the 
Same  shall  be,  for  the  Erection  of  Forts,  Magazines,  Arsen- 
als, Dock  Yards,  and  other  needful  Buildings. 

*«Mattingly  v.  District  of  Columbia,  97  U.  S.,  690;  Shoemaker  v. 
United  States,  147  U.  S.,  300. 

4T  Wight  V.  Davidson,  181  U.  S.,  379. 
«8  114  U.  S.^  628. 


700  CONSTITUTION    OP    THE    UNITED    STATES. 

Commenting  upon  the  necessity  of  Federal  jurisdiction 
over  the  places  mentioned  in  this  provision,  Mr.  Madison 
said:  *'The  public  money  expended  on  such  places,  and  the 
public  property  deposited  in  them,  require  that  they 
should  be  exempt  from  the  authority  of  the  particular 
State.  Nor  would  it  be  proper,  for  the  places  on  which 
the  security  of  the  entire  Union  may  depend,  to  be  in 
any  degree  dependent  on  a  particular  member  of  it. 
All  objections  and  scruples  are  here  also  **  obviated,  by 
requiring  the  concurrence  of  the  States  concerned,  in 
every  such   establishment."** 

On  the  subject  of  the  exercise  of  authority  over  places 
purchased  by  the  Government,  Justice  Field,  in  the  above 
case  observed  (pp.  530,  531):  **The  power  of  exclusive 
legislation  is  to  be  exercised,  over  places  purchased  by  con- 
sent of  the  legislatures  of  the  States  in  which  they  are  sit- 
uated, for  the  specific  purposes  enumerated.  It  would  seem 
to  have  been  the  opinion  of  the  framers  of  the  Constitution 
that,  without  the  consent  of  the  States,  the  new  government 
would  not  be  able  to  acquire  lands  within  them ;  and  there- 
fore it  was  provided  that  when  it  might  acquire  such  lands 
for  the  erection  of  forts  and  other  buildings  for  the  de- 
fense of  the  country,  or  the  discharge  of  other  duties  de- 
volved upon  it,  and  the  consent  of  the  States  in  which 
they  were  situated  was  obtained  by  their  acquisition,  such 
consent  should  carry  with  it  political  dominion  and  legis- 
lative authority  over  them.  Purchase  with  such  consent  was 
the  only  mode  then  thought  of  for  the  acquisition  by  the 
General  Government  of  title  to  lands  in  the  States.  Since 
the  adoption  of  the  Constitution  this  view  has  not  generally 
prevailed.  Such  consent  has  not  always  been  obtained,  nor 
supposed  necessary,  for  the  purchase  by  the  General  Gov- 
ernment of  lands  within  the  States.  If  any  doubt  has  ever 
existed  as  to  its  power  thus  to  acquire  lands  within  the 
States,  it  has  not  had  sufficient  strength  to  create  any 
effective  dissent  from  the  general  opinion.  The  consent  of 
the  States  to  the  purchase  of  lands  within  them  for  the 
special  purposes  named  is,  however,  essential,  under  the 
Constitution,  to  the  transfer  to  the  General  Government, 
with  the  title,  of  political  jurisdiction  and  dominion. 
Where  lands  are  acquired  without  such  consent,  the  posses- 

49  The  Federalist,  No.  43. 
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sion  of  the  United  States,  unless  political  jurisdiction  be 
ceded  to  them  in  some  other  way,  is  simply  that  of  an  or- 
dinary proprietor.  The  property  in  that  case,  unless  used 
as  a  means  to  carry  out  the  purposes  of  the  Qovernment,  is 
subject  to  the  legislative  authority  and  control  of  the 
States  equally  with  the  property  of  private  individuals.'' 
The  United  States  can  acquire  lands  in  the  States  by 
eminent  domain. — ^Alr.  Justice  Field  continued  (p.  531) : 
'*Not  only  by  direct  purchase  have  the  United  States  been 
able  to  acquire  lands  they  needed  without  the  consent  of 
the  States,  but  it  has  'been  held  that  they  possess  the 
right  of  eminent  domain  within  the  States,  using  those 
terms,  not  as  expressing  the  ultimate  dominion  of  title 
to  property,  but  as  indicating  the  right  to  take  pri- 
vate property  for  public  uses  when  needed  to  execute  the 
powers  conferred  by  the  Constitution;  and  that  the 
General  Government  is  not  dependent  upon  the  caprice 
of  individuals  or  the  will  of  State  legislatures  in  the 
acquisition  of  such  lands  as  may  be  required  for  the  full 
and  effective  exercise,  of  its  power."*® 

To  make  all  Laws  which  shall  be  necessary  and  proper 
for  carrying  into  Execution  the  foregoing  Powers,  and  all 
other  Powers  vested  by  this  Constitution  in  the  Govern- 
ment of  the  United  States,  or  in  any  Department  or 
Officer  thereof. 

This  is  the  clause  which  gives  life  and  vitality  to  the 
Constitution.  By  its  terms  there  is  conferred  upon  Con- 
gress the  power  to  make  all  laws  which  shall  be  neces- 
sary and  proper  for  carrying  into  execution  all  powers 
which  had  previously  been  conferred  and,  in  addition, 
all  other  powers  vested  by  the  Constitution  in  the  Govem- 
'  ment  of  the  United  States  or  in  any  department  or  offi- 
cer thereof. 

A  more  complete  endowment  of  constitutional  authority 
could  scarcely  have  been  made.  It  is  not  known  by  whom 
this  clause  was  presented  to  the  Convention,  but  Mr. 
Pinckney's  plan  for  a  Constitution  contained  this  lan- 
guage:    ''To  make   all  laws  for  carrying  the  foregoing 

BO  Ft.  Leavenworth  R.  R.  Ck>.  v.  Lowe,  114  U.  S.,  531;  Kohl  v.  United 
States,  91  U.  S.,  367. 
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powers  into  execution. '''^  Mr.  Meigs  says,  ''In  Ran- 
dolph's committee  draft  Rutledge  has  interlined,  at  the 
very  end  of  the  legislative  powers,  tha  words,  'and  a 
right  to  make  all  laws  necessary  to  carry  the  foregoing 
Powers  into  Execution/  "** 

The  report  of  the  Committee  of  Detail  concluded  its 
enumeration  of  the  powers  which  it  conferred  upon  Con- 
gress with  a  clause  similar  to  this.*"  When  the  matter 
came  before  the  Convention  Mr.  Madison  and  Mr.  Pinck- 
ney  moved  to  insert,  "and  establish  all  offices,"  so  that 
the  clause  would  read:  ''To  make  all  laws  and  establish 
all  offices  which  shall  be  necessary,"  etc.  The  motion 
was  opposed  by  several  of  the  leading  members  of  the 
Convention,  and  was  lost  by  *a  vote  of  two  to  nine,  and 
the  report  of  the  committee  was  then  adopted  without 
objection*^  as  it  is  found  in  the  Constitution.  It  seems 
that  so  important  a  provision  should  have  received  more 
consideration  in  the  Convention.  This,  however,  argues 
that  the  Convention  was  convinced  of  its  desirability. 

While  the  clause  met  with  favor  in  the  Convention, 
violent  opposition  to  it  developed  afterwards,  and  it  was 
the  cause  of  many  bitter  attacks  upon  the  Constitution. 
To    these    attacks    both    Hamilton    and    Madison   replied. 

Hamilton  said:  "It  has  been  the  source  of  much  virulent 
invective,  and  petulant  declamation,  against  the  proposed 
Constitution ;  it  has  been  held  up  to  the  people  in  all  the  ex- 
aggerated colors  of  misrepresentation,  as  the  pernicious  en- 
gines by  which  their  local  governments  were  to  be  destroy- 
ed, and  their  liberties  exterminated — ^as  the  hideous  mon- 
ster whose  devouring  jaws  would  spare  neither  sex  nor  age, 
nor  high  nor  low,  nor  sacred  nor  profane ;  and  yet,  strange 
as  it  may  appear,  after  all  this  clamor,  to  those  who  may 
not  have  happened  to  contemplate  it  in  the  same  light, 
it  may  be  affirmed  with  perfect  confidence,  that  the  * 
constitutional  operation  of  the  intended  government  would 
be  precisely  the  same,  if  this  clause  was  entirely  obliter- 
ated, as  if  it  was  repeated  in  every  article.  It  is  only 
declaratory   of   a  truth,  which  would  have  resulted   by 

Bi  Jounial,  68. 

Bs  Growth  of  the  Constitution,  164, 
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necessary  and  unavoidable  implication  from  the  very  act 
of  constituting  a  Federal  Government,  and  vesting  it 
with  certain  specified  powers.  This  is  so  clear  a  proposi- 
tion that  moderation  itself  can  scarcely  listen  to  the  rail- 
ings which  have  been  so  copiously  vented  against  this 
part  of  the  plan,  without  emotions  that  disturb  its  equani- 
mity. 

**What  is  a  power,  but  the  ability  or  faculty  of  doing 
a  thing  f  What  is  the  ability  to  do  a  thing,  but  the 
power  of  employing  the  means  necessary  to  its  execution? 
What  is  a  Legislative  power,  but  a  power  of  making  laws? 
What  are  the  means  to  execute  a  Legislative  power,  but  laws? 
What  is  the  power  of  laying  and  collecting  taxes,  but  a 
Legislative  power,  or  a  power  of  making  laws,  to  lay  and 
collect  taxes  f  What  are  the  proper  means  of  executing 
such  a  power,  but  necessary  and  proper  lawst 

**This  simple  train  of  inquiry  furnishes  us  at  once  with 
a  test  of  the  true  nature  of  the  clause  complained  of. 
It  conducts  us  to  this  palpable  truth,  that  a  power  to  lay 
and  collect  taxes,  must  be  a  power  to  pass  all  laws 
necessary  and  proper  for  the  execution  of  that  power; 
and  what  does  the  unfortunate  and  calumniated  provision 
in  question  do,  more  than  declare  the  same  truth,  to  wit, 
that  the  National  Legislature,  to  whom  the  power  of 
•laying  and  collecting  taxes  has  been  previously  given, 
might,  in  the  execution  of  that  power,  pass  all  laws 
necessary  and  proper  to  carry  it  into  effect?  I  have  ap- 
plied these  observations  thus  particularly  to  the  power  of 
taxation,  because  it  is  the  immediate  subject  under  con- 
sideration, and  because  it  is  the  most  important  of  the 
authorities  proposed  to  be  conferred  upon  the  Union. 
But  the  same  process  will  lead  to  the  same  result,  in 
relation  to  all  other  powers  declared  in  the  Constitu- 
tion. And  it  is  expressly  to  execute  these  powers  that 
the  sweeping  clause,  as  it  has  been  effectually  called, 
authorizes  the  National  Legislature  to  pass  all  necessary 
and  proper  laws.  If  there  be  anything  exceptionable  it 
must  be  sought  for  in  the  specific  powers,  upon  which 
this  general  declaration  is  predicated.  The  declaration 
itself,  though  it  may  be  chargeable  with  tautology  or 
redundancy,  is  at  least  perfectly  harmless. 

But  suspicion  may  ask,  why  then  was  it  introduced? 


it 
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The  answer  is,  that  it  conld  only  have  been  done  for 
greater  caution,  and  to  guard  against  all  eavilling  refine- 
ments in  those  who  might  hereafter  feel  a  disposition  to 
curtail  and  evade  the  legitimate  authorities  of  the  Union. 
The  Convention  probably  foresaw,  what  it  has-  been  a 
principal  aim  of  these  papers  to  inculcate,  that  the  dan- 
ger which  most  threatens  our  political  welfare,  is,  that 
the  State  governments  will  finally  sap  the  foundations  of 
the  Union;  and  might  therefore  think  it  necessary  in  so 
cardinal  a  point,  to  leave  nothing  to  construction.  What- 
ever may  have  been  the  inducement  to  it,  the  wisdom 
of  the  precaution  is  evident  from  the  cry  which  has  been 
raised  against  it;  as  that  very  cry  betrays  a  disposition  to 
question  the  great  and  essential  truth  which  it  is  mani- 
festly the  object  of  that  provision  to  declare."" 

]\Ir.  Madison  defended  the  clause  in  the  following  con- 
tribution: **Few  parts  of  the  Constitution  have  been  as- 
sailed with  more  intemperance  than  this;  yet  on  a  fair  in- 
vestigation of  it,  as  has  been  elsewhere  shown,  no  part  can 
appear  more  completely  invulnerable.  Without  the  substance 
of  this  power,  the  whole  Constitution  would  be  a  dead  let- 
ter. Those  who  object  to  the  article,  therefore,  can  only 
mean  that  the  form  of  the  provision  is  improper.  But  have 
they  considered  whether  a  better  form  could  have  been 
substituted  f 

**  There  are  four  other  possible  methods,  which  the 
Convention  might  have  taken  on  this  subject.  They 
might  have  copied  the  second  article  of  the  existing  Con- 
federation, which  would  have  prohibited  the  exercise  of 
any  power  not  expressly  delegated;  they  might  have  at- 
tempted a  positive  enumeration  of  the  powers  compre- 
hended under  the  general  terms  'necessary  and  proper;' 
they  might  have  attempted  a  negative  enumeration  of 
them,  by  specifying  the  powers  excepted  from  the  gen- 
eral definition: — They  might  have  been  altogether  silent 
on  the  subject;  leaving  these  necessary  and  proper  powers, 
to  construction  and  inference. 

**Had  the  Convention  taken  the  first  method  of  adopt- 
ing the  second  Article  of  Confederation,  it  is  evident  that 
the  new  Congress  would  be  continually  exposed,  as  their 
predecessors  have  been,  to   the  alternative  of  construing 
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the  term  'expressly'  with  so  much  rigor,  as  to  disarm  the 
Government  of  all  real  authority  whatever,  or  with  so 
much  latitude  as  to  destroy  altogether  the  force  of  the 
restriction.  It  would  be  easy  to  show  if  it  were  neces- 
sary, that  no  important  power,  delegated  by  the  Articles 
of  Confederation,  has  been  or  can  be  executed  by  Con- 
gress, without  recurring  more  or  less  to  the  doctrine  of 
construction  or  implication.  As  the  powers  delegated 
under  the  new  system  are  more  extensive,  the  Govern- 
ment which  is  to  administer  it,  would  find  itself  still 
more  distressed  with  the  alternative  of  betraying  the  pub- 
lic interest  by  doing  nothing;  or  of  violating  the  Con- 
stitution by  exercising  powers  indispensably  necessary 
and  proper;  but  at  the  same  time,  not  expressly  granted. 

''Had  the  Convention  attempted  a  positive  enumera- 
tion of  the  powers  necessary  and  proper  for  carrying 
their  other  jwwers  into  effect;  the  attempt  would  have 
involved  a  complete  digest  of  laws  on  every  subject  to 
which  the  Constitution  relates;  accommodated  too  not 
only  to  the  existing  state  of  things,  but  to  all  the  possible 
changes  which  futurity  may  produce :  For  in  every  new  ap- 
plication of  a  general  power,  the  particular  powers,  which 
are  the  means  of  attaining  the  object  of  the  general  pow- 
ers, muBt  always  necessarily  vary  with  that  object;  and 
be  often  properly  varied  whilst  the  object  remains  the  same. 

**Had  they  attempted  to  enumerate  the  particular  pow- 
ers or  means,  not  necessary  or  proper  for  carrying  the 
general  powers  into  execution,  the  task  would  have  been 
no  less  chimerical;  and  would  have  been  liable  to  this 
further  objection,  that  every  defect  in  the  enumeration 
would  have  been  equivalent  to  a  positive  grant  of  au- 
thority. If,  to  avoid  this  consequence,  they  had  attempted 
a  partial  enumeration  of  the  exceptions,  and  described 
the  residue  by  the  general  terms,  not  necessary  and  proper; 
it  must  have  happened  that  the  enumeration  would  com- 
prehend a  few  of  the  excepted  powers  only;  that  these 
would  be  such  as  would  be  least  likely  to  be  assumed  or 
tolerated,  because  the  enumeration  would  of  course  select 
such  as  would  be  least  necessary  or  proper,  and  that  the 
unnecessary  and  improper  powers  included  in  the  residu- 
um, would  be  less  forcibly  accepted,  than  if  no  partial 
enumeration  had  been  made. 
45 
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''Had  the  Constitution  been  silent  on  this  head,  there 
can  be  no  doubt  that  all  the  particular  powers,  requisite 
as  means  of  executing  the  general  powers^  would  have 
resulted  to  the  Government,  by  unavoidable  implication. 
No  axiom  is  more  clearly  established  in  law,  or  in  rea- 
son, than  that  wherever  the  end  is  required,  the  means 
are  authorized;  wherever  a  general  power  to  do  a  thing 
is  given,  every  particular  power  necessary  for  doing  it, 
is  included.  Had  this  last  method  therefore  been  pursued 
by  the  Convention,  every  objection  now  urged  against 
their  plan  would  remain  in  all  its  plausibility;  and  the 
real  inconveniency  would  be  incurred,  of  not  removing 
a  pretext  which  may  be  seized  on  critical  occasions  for 
drawing  into  question  the  essential  powers  of  the  Union. 

''If  it  be  asked,  what  is  to  be  the  consequence,  in  case 
the  Congress  shall  misconstrue  this  part  of  the  Consti- 
tution, and  exercise  powers  not  warranted  by  its  true 
meaning,  I  answer,  the  same  as  if  they  should  miscon- 
strue or  enlarge  any  other  power  vested  in  them;  as  if 
the  general  power  had  been  reduced  to  particulars,  and 
any  one  of  these  were  to  be  violated;  the  same,  in  short, 
as  if  the  State  legislatures  should  violate  their  respective 
constitutional  authorities.  In  the  first  instance,  the  suc- 
cess of  the  usurpation  will  depend  on  the  Executive  and 
Judiciary  departments,  which  are  to  expound  and  give 
effect  to  the  legislative  acts;  and  in  the  last  resort,  a 
remedy  must  be  obtained  from  the  people,  who  can,  by 
the  election  of  more  faithful  representatives,  annul  the 
acts  of  the  usurpers.  The  truth  is,  that  this  ultimate 
redress  may  be  more  confided  in  against  unconstitutional 
acts  of  the  Federal,  than  of  the  State  legislatures,  for 
this  plain  reason,  that  as  every  such  act  of  the  former, 
will  be  an  invasion  of  the  rights  of  the  latter,  these  will 
be  ever  ready  to  mark  the  innovation,  to  sound  the  alarm 
to  the  people,  and  to  exert  their  local  influence  in  effect- 
ing a  change  of  Federal  representatives.  There  being  no 
such  intermediate  body  between  the  State  legislatures  and 
the  people,  interested  in  watching  the  conduct  of  the 
former,  violations  of  the  State  constitutions  are  more 
likely  to  remain  unnoticed  and  unredressed."" 

It  has  been  thought  by  some  writers  that  without  this 

««  The  Federalist,  Ko.  44. 
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clause  the  express  powers  conferred  upon  Congress  would 
have  received  the  same  construction  that  has  been  given 
them,  as  the  power  conferred  by  this  clause  was  necessarily 
implied  in  the  preceding  grants  of  powers. 

This  provision  came  under  review  by  the  Supreme 
Court  in  the  great  case  of  M*Culloch  v.  Maryland,"^  in  an 
opinion  by  Chief  Justice  Marshall.  In  considering  the 
significance  of  the  word  '* necessary,"  as  used  in  this 
section j  the  Chief  Justice  said:  **The  word  'necessary'  does 
not  have  a  -fixed  character  peculiar  to  itself.  It  admits 
of  all  degrees  of  comparison,  and  is  often  connected  with 
other  words,  which  increase  or  diminish  the  impression  the 
mind  receives  of  the  urgency  it  imports.  A  thing  may  be 
necessary,  very  necessary,  absolutely  or  indispensably  nec- 
essary. To  no  mind  would  the  same  idea  be  conveyed,  by 
these  several  phrases." 

In  speaking  of  the  clause  as  a  whole,  the  Chief  Justice 
observed : 

1.  **The  clause  is  placed  among  the  powers  of  Con- 
gress, not  among  the  limitations  of  those  powers. 

2.  **Its  terms  purport  to  enlarge,  not  to  diminish  the 
powers  vested  in  the  Government.  It  purports  to  be  an 
additional  power,  not  a  restriction  on  those  already 
granted. 

**No  reason  has  been  or  can  be  assigned  for  thus  con- 
cealing an  intention  to  narrow  the  discretion  of  the 
National  Legislature,  under  words  which  purport  to  en- 
large it.  The  framers  of  the  Constitution  wished  its  adop- 
tion, and  well  knew  that  it  would  be  in  danger  by  its 
strength,  not  by  its  weakness.  Had  they  been  capable  of 
using  language  which  would  convey  to  the  eye  one  idea, 
and  after  deep  reflection  impress  on  the  mind  another, 
they  would  rather  have  disguised  the  grant  of  power, 
than   its  limitation." 

In  In  re  Jackson,*®  Blatchford,  D.  J.,  observed  of  this 
clause:  "It  does  not  mean  that  no  law  is  authorized  which 
is  not  indispensably  necessary  to  give  effect  to  a  specific 
power.  Congress  possesses  the  choice  of  means,  and 
is  empowered  to  use  any  means  which  are  in  fact  con- 
ducive   to    the    exercise    of    the    power    granted    by    the 

B7  4  Wheaton,  316.    Legal  Tender  Cases,  12  Wallace,  538. 
u  14  Blatcbford,  246. 
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Constitution.  The  necessity  spoken  of  in  this  clause  is 
not  to  be  understood  as  an  absolute  one,  but  Congress  is 
to  be  allowed  that  discretion  with  respect  to  the  means 
by  which  the  power  conferred  on  it  are  to  be  carried 
into  execution,  which  will  enable  it  to  discharge  the  high 
duties  assigned  to  it  in  the  manner  most  beneficial  to 
the  people.  If  the  end  is  legitimate  and  within  the  scope 
of  the  Constitution,  then  all  means  which  are  appro- 
priate and  are  plainly  adapted  to  that  end  and  are  not 
prohibited,  but  consistent  with  the  letter  and  spirit  of 
the  Constitution,  are  constitutional/' 

In  ex  parte  Merryman,"*  Chief  Justice  Taney,  in  refer- 
ring  to  this  clause,  said:  *'The  power  of  legislation  grant- 
ed  by  this  clause  is  by  its  words,  carefully  confined  to  the 
specific  objects  before  enumerated.  But  as  this  limitation 
was  unavoidably  somewhat  indefinite,  it  was  deemed  neces- 
sary to  guard  more  effectually  certain  great  cardinal  prin- 
ciples, as  essential  to  the  liberty  of  the  citizen  and  to  the 
rights  and  equality  of  the  States,  by  denying  to  Congress, 
in  express  terms,  any  power  of  legislation  over  them..  It 
was  apprehended,  it  seems,  that  such  legislation  might  be 
attempted  under  the  pretext  that  it  was  necessary  and 
proper  to  carry  into  execution  the  powers  granted;  and  it 
was  determined,  that  there  should  be  no  room  to  doubt, 
where  rights  of  such  wide  infportance  were  concerned ;  and 
accordingly  this  clause  is  immediately  followed  by  an 
enumeration  of  certain  subjects,  to  which  the  powers  of 
legislation  shall  not  extend." 

Referring  to  this  language  in  Fairbank  v.  United 
States,*®  Chief  Justice  Fuller  remarked,  **It  vests  in 
Congress  a  wide  range  of  discretion  as  to  the  means  by 
which  the  powers  granted  are  to  be  carried  into  execu- 
tion, and  there  can  be  no  narrow  and  technical  limitation 
or  construction." 

''Necessary  and  Proper/'  meaning  of  these  words. — ^In 
Legal  Tender  Cases,*^  Mr.  Justice  Gray  remarked,  **By 
the  settled  construction  and  the  only  reasonable  inter- 
pretation of  this  clause,  the  words  'necessary  and 
proper'  are   not  limited  to  such  measures   as  are   abso- 

»•  Taney'B  Reports,  246. 
•0  181  U.  8.,  287. 
•1  110  U.  S.,  440. 
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lutely  and  indispensably  necessary,  without  which  the 
powers  granted  must  fail  of  execution;  but  they  include 
all  appropriate  means  which  are  conducive  or  adapted  to 
the  end  to  be  accomplished,  and  which  in  the  judgment 
of  Congress  will  moat  advantageously  effect  it." 

Independent  of  the  construction  which  has  been  placed 
upon  this  .  clause  by  the  judiciary  department  of  the 
government,  it  has  been  an  attractive  theme  of  discussion 
in  Congress^  and  statesmen,  whose  opinions  on  constitu- 
tional questions  are  entitled  to  great  weight,  have  com- 
mented upon  it.  Mr.  Webster  said,  **This  clause  means 
that  Congress  may  judge  of  the  true  extent  and  just 
interpretation  of  the  specific  powers  granted  to  it, 
and  may  judge  also  of  what  is  necessary  and 
proper  for  executing  those  powers.  If  Congress  is 
to  judge  of  what  is  necessary  for  the  execution  of  its 
powers,  it  must,  of  necessity,  judge  of  the  extent  and 
interpretation   of   those   powers."" 

Calhoun  in  his  speech  on  the  veto  power,*'  remarked 
of  this  clause:  "A  more  comprehensive  provision  can  not  be 
imagined.  It  carries  with  it  all  powers  necessary  and  proper 
to  the  execution  of  the  granted  powers,  be  they  lodged 
where  they  may;  and  vests  the  whole,  in  terms  not  less  ex- 
plicit, in  Congress.  And  here  let  me  add,  in  passing,  that 
the  provision  is  as  wise  as  it  is  comprehensive.  It  deposits 
the  right  of  deciding  what  powers  are  necessary  for  the 
execution  of  the  granted  powers  where,  and  where  only, 
it  can  be  lodged  with  safety — in  the  hands  of  the  law- 
making power;  and  forbids  any  department  or  oflScer  of 
the  Government  from  exercising  any  power  not  expressly 
authorized  by  the  Constitution  or  the  laws — ^thus  making 
ours  emphatically  a  Government  of  law  and  Constitution/'^^ 

•2  Works  of  Daniel  Webster,  vol.  3,  482. 

«»  Works  of  Calhoun,  vol.  4,  95-96. 

<«  Jefferson  did  not  have  such  an  appreciation  of  the  clause.  He 
wrote  Livingston  in  1800:  The  H.  of  R.  sent  us  a  bill  for  incorporating 
Roosevelt's  copper  mines  in  New  Jersey.  I  do  not  know  whether  it  is 
understood  that  the  Legislature  of  Jersey  was  incompetent  to  this,  or 
merely  that  we  have  concurrent  legislation  under  the  sweeping  clause. 
Congress  are  authorized  to  defend  the  nation;  ships  are  necessary  for 
defence;  copper  is  necessary  for  ships;  mines  necessary  for  copper;  a 
company  necessary  to  work  mines;  and  who  can  doubt  this  reasoning 
who  has  ever  played  at  "This  is  the  House  that  Jack  Built?"  Under  such 
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The  evident  meaning  of  the  language  is,  that  Congress 
shall  have  the  authority  to  enact  any  law  which  may  be 
necessary  and  proper  in  order  that  the  powers  which  the 
Constitution  has  designated  may  be  executed.  No  un- 
necessary law  and  no  improper  law  shall  be  passed  in 
order  that  the  powers  conferred  by  the  Constitution  may 
be  carried  out,  but  any  law  which  is  necessary  and  proper 
and  which  will  aid  in  executing  the  powers  which  the 
Constitution  has  conferred  upon  Congress,  that  body  is 
at  liberty  to  enact. 

The  only  limitations  which  the  clause  imposes  are  that 
the  laws  which  shall  be  enacted  shall  be,  first,  necessary, 
and  second,  proper.  If  they  come  within  these  qualifi- 
cations Congress  may  enact  them. 

Paschal  states  it  in  this  language:  '^This  does  not  mean 
absolutely  necessary,  nor  does  it  imply  the  use  of  only 
the  most  direct  and  simple  means  calculated  to  produce 
the  end. 

**The  plain  import  of  the  clause  is,  that  Congress  shall 
have  all  the  incidental  and  instrumental  powers  neces- 
sary and  proper  to  carry  into  execution  all  the  express 
powers.  It  neither  enlarges  any  power  specifically  grant- 
ed, nor  is  it  a  grant  of  any  new  power  to  Congress.' '•• 

And  all  other  Powers  Vested  by  this  Constitution  in 
the  Oovenunent  of  the  United  States,  or  in  any  Depart- 
ment or  Officer  thereof. — This  part  of  the  clause  appears  to 
be  somewhat  in  contrast  with  the  preceding  language 
of  the  clause.  What  significance  is  to  be  attached  to 
the  word  **  other  f  What  other  powers  can  this  language 
refer  to?  Does  not  the  word  *  Aforegoing"  include  all 
the  powers  which  have  been  granted  to  Congress?  This 
precludes  the  idea  that  the  term  ** other  powers"  in- 
cludes legislative  powers,  but  rather  indicates  that  it 
refers  to  certain  powers  not  enumerated,  which  the  Con- 
stitution vests  in  the  government  of  the  United  States, 
or  in  any  of  its  departments  or  officers. 

The  difficulty  with  this  phrase  seems  to  come  from  the 
word  ** other."  That  word  would  seem  to  imply  that  in 
addition  to  the  **foregoing  powers"  there  were  other  ex- 

a  process  of  filiation  of  necessities  the  sweeping  clause  makes  clean 
work.    Ford's  Jeifersoflu  vol.  7,  444. 

•ft  Paschal  on  the  Constitution,  note  138,  139. 
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press  or  significant  powers.  The  meaning  would  have 
been  more  apparent  had  the  word  ** other"  been  omitted 
and  the  expression  had  read,  ''and  all  powers  vested 
etc." 

The  question  was  examined  in  Boske  v.  Comingore,** 
where  Mr.  Justice  Harlan  observed,  **The  Constitu- 
tion gives  Congress  power  to  make  all  laws  neces- 
sary and  proper  for  carrying  into  execution  the  powers 
vested  by  that  instrument  in  the  Government  of  the 
United  States  or  in  any  department  or  officer  there- 
of. That  power  was  exerted  by  Congress  when  it 
authorized  the  Secretary  of  the  Treasury  to  provide 
by  regulations  not  inconsistent  with  law  for  the  govern- 
ment of  his  Department,  the  conduct  of  its  officers  and 
clerks,  the  distribution  and  performance  of  its  business, 
and  the  custody,  use  and  preservation  of  the  records, 
papers  and  property  appertaining  to  it  .  .  .  .  Congress 
has  a  large  discretion  as  to  the  means  to  be  employed  in 
the  execution  of  a  power  conferred  upon  it,  and  is  not  re- 
stricted to  'those  alone  without  which  the  power  would 
be  nugatory;'  for,  'all  means  which  are  appropriate, 
which  are  plainly  adapted,'  to  the  end  authorized  to  be 
attained,  'which  are  not  prohibited,  but  consist  with  the 
letter  and  spirit  of  the  Constitution,  are  constitutional.'" 

This  would  seem  to  indicate  that  the  expression,  "other 
powers  vested  by  this  Constitution  in  the  Government  of 
the  United  States,  or  in  any  department  or  officer  thereof," 
applies  to  the  power  which  is  vested  by  the  Constitution  in 
the  Government  itself,  or  in  any  of  its  departments  or 
officers,  and  that  it  does  not  refer  to  enlarged  powers 
or  any  besides  those  indicated  by  the  term  "foregoing," 
in  the  preceding  portion  of  the  clause. 

When  we  consider  that  it  has  been  almost  a  century 
and  a  quarter  since  the  Constitution  was  framed  we 
wonder  where  it  gets  its  powers  of  adaptation  to  the 
new  circumstances  and  conditions  which  envelop  it.  Con- 
sider the  great  forces  of  civilization,  of  social  and  politi- 
cal economics,  and  the  great  elements  in  our  national 
existence  now  that  were  undreamed  of  when  the  Con- 
stitution was  framed;  the  mighty  development  of  our 
commerce  and  the  powerful  agencies  which  have  caused 

««  177  U.  S.,  459-468. 
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it  to  gain  its  great  ascendancy  in  onr  national  life; 
steam,  electricity,  railroads,  telegraph,  telephones,  and 
many  other  means  of  progress  and  national  power 
which  were  unknown  when  the  Constitution  was  written. 
Could  it,  within  the  range  of  reason,  be  expected  that  a 
Constitution  framed  in  that  day  should  have  been  adopted 
which  more  than  a  century  afterwards  would  meet  the 
wants  and  demands  of  the  nation  and  make  it  strong 
enough  to  meet  the  new  emergencies  and  necessities  of 
our  national  growth?  There  must  be  some  clause  in 
that  great  instrument  where  this  vitalizing  power  exists. 
It  is  found  in  the  clause  under  consideration.  It  is  broad 
enough  to  meet  any  and  every  emergency  which  may 
confront  the  Government  at  any  distant  day,  whether  in 
the  dangers  of  war  or  in  the  blessings  of  peace;  whether 
in  tim-es  of  national  prosperity  or  national  depression; 
whether  in  the  midst  of  domestic  insurrection  or  rebellion, 
or  the  clash  of  arms  with  a  foreign  foe.  Whatever  is 
necessary  and  proper  to  carry  into  execution  the  powers 
of  the  Government,  Congress,  within  the  scope  of  this 
clause,  has  the  power  to  enact,  and  it  also  has  the  power 
to  determine  what  is  necessary  and  proper.*^  This,  then, 
is  the  clause  where  abides  the  unfolding  power  of  the 
Constitution,  the  elasticity  of  which  is  sufficient  to  meet 
any  requirement  of  that  instrument. 

A  writer  of  high  repute  calls  it  *'the  sweeping  clause, 
which  empowered  Congress  to  make  all  laws  necessary 
and  proper  for  carrying  its  powers  into  execution.  Madi- 
son and  Pinckney  wished  to  make  it  even  more  com- 
prehensive by  authorizing  Congress  to  make  all  laws  and 
to  establish  all  offices  which  it  might  think  necessary  and 
proper,  but  this  modification  was  judged  to  be  super- 
fluous, and  the  clause  as  reported  by  the  Committee  was 
unanimously  approved.  It  may  cause  surprise,  perhaps, 
that  the  clause  should  have  been  adopted  at  all.  If  no 
records  of  the  debates  existed,  historians  of  the  Con- 
stitution might  be  tempted  to  imagine  that  the  provision 
had  been  adopted  only  after  prolonged  discussion  and 
probably  by  a  small  majority.  Its  unanimous  acceptance 
may  be  explained,  in  the  light  of  the  provisions  which 
preceded  it,  and  the  understanding  which  the  Convention 

eT  Ex  parte  Curtis,  lOtf  U.  S.,  372. 
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had  of  them,  that  the  new  Government  was  to  be  one 
of  delegated  powers.  There  is  no  eviden<;e  that  the  clause 
awakened  apprehension  that  at  some  time  it  might  be 
made  the  vehicle  of  a  broad  and  dangerous  construction 
of  the  powers  of  Congress.  It  may,  therefore,  be  con- 
cluded that  at  the  time  of  its  adoption  it  was  intended 
to  signify  no  more  than  a  general  statement  that  Congress 
should  exercise  the  powers  granted  to  it  by  the  preceding 
clauses."** 

This  closes  the  consideration  of  the  expressed  or  enum- 
erated powers  of  the  Constitution  as  contained  in  Article 
1,  Section  8,  of  that  instrument.  They  are  largely  the 
source  from  which  the  life  and  force  of  the  Constitution 
are  derived.     An  eminent  constitutional  writer*®  has  said 

•8  Thorpe's  CcmL  History  of  United  States,  vol.  1,  526. 

«9  In  his  report  in  favor  of  the  establishment  of  a  National  Bank, 
Hamilton  gave  a  profound  elucidation  of  the  terms  necessary  and 
proper,  as  they  appear  in  this  clause,  from  which  the  following  ex- 
tract is  taken. 

When  one  reads  this  searching  analysis  and  then  reads  the  opinion 
of  Chief  Justice  Marshall  in  McCulloch  v.  Maryland,  4  Wheat.,  416, 
delivered  some  years  after  Hamilton's  report  was  made,  he  can  not 
but  be  impressed  with  the  similarity  of  the  analysis,  the  logical  ar- 
gument and  the  profound  reasoning  of  each. 

"According  to  the  grammatical  and  popular  sense,  necessary  often 
means  no  more  than  needful,  requisite,  incidental,  useful  or  conducive 
to.  It  is  a  common  mode  of  expression  to  say  that  it  is  necessary  for 
a  government  or  a  person  to  do  this  or  that  thing,  where  nothing  more 
is  intended  or  understood  than  that  the  interests  of  the  government 
or  person  require,  or  will  be  promoted  by  doing  this  or  that  thing. 

"This  is  the  true  sense  in  which  the  words  is  used  in  the  Constitu- 
tion. The  whole  turn  of  the  clause  containing  it  indicates  an  intent  to 
give  by  it  a  liberal  latitude  to  the  exercise  of  the  specified  powers.  The 
expressions  have  peculiar  comprehensiveness.  They  are  'to  make  all 
laws  necessary  and  proper  for  carrying  into  execution  the  foregoing 
powers,  and  all  other  powers  vested  by  the  constitution  in  the  gov- 
ernment of  the  United  States,  or  in  any  department  or  office  thereof.' 
To  give  the  word  'necessary' -the  restrictive  operation  contended  for, 
would  not  only  depart  from  its  obvious  and  popular  sense,  but  would 
give  it  the  same  force  as  if  the  word  absolutely,  or  indispensably  had 
been  prefixed  to  it. 

"Such  a  construction  would  beget  endless  uncertainty  and  embarrass- 
ment. The  cases  must  be  palpable  and  extreme  in  which  it  could  be 
pronounced  with  certainty  that  a  measure  was  absolutely  necessary, 
or  one  without  which  a  given  power  would  be  nugatory.  There  are  few 
measures  of  any  government  which  would  stand  so  severe  a  test.  To 
insist  upon  it  would  be  to  make  the  criterion  of  the  exercise  of  an 
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of  this  section  that  it  '^was  the  most  solid  and  excellent 
work  done  by  the  Convention." 

implied  power  a  case  of  ewtremc  necessity;  which  is  rather  a  role  to 
justify  the  overleaping  the  bounds  of  constitutional  authority  than  to 
govern  the  ordinary  exercise  of  it. 

"The  degree  in  which  a  measure  is  necessary  can  never  be  a  test 
of  the  legal  right  to  adopt  it.  The  relation  between  the  measure  and 
the  end;  between  the  nature  of  the  mean  employed  towards  the  exe- 
cution of  a  power,  and  the  object  of  that  power,  must  be  the  criterion 
of  constitutionality,  not  the  more  or  less  necessity  or  utility. 

"The  means  by  which  national  exigencies  are  to  be  provided  for, 
national  inconveniences  obviated,  and  national  prosperity  promoted,  are 
of  such  infinite  variety,  extent  and  complexity,  that  there  must  of 
necessity  be  great  latitude  of  discretion  in  the  selecti(m  and  application 
of  those  means.  Hence  the  necessity  and  propriety  of  exercising  the 
authority  entrusted  to  a  government  on  principles  of  liberal  construc- 
tion. But  if  only  those  means  could  be  employed,  without  which  the 
power  would  be  nugatory  not  only  would  this  right  of  selection  be  taken 
away,  but  in  cases  where  an  option  of  means  existed,  it  might  be 
urged  against  the  employment  of  either,  that  it  was  not  indispensably 
necessary  to  the  end. 

"While  on  the  one  hand,  the  restrictive  interpretation  of  the  word 
necessary  is  deemed  inadmissible,  it  will  not  be  contended  on  the  other 
that  the  clause  in  question  gives  any  new  and  independent  power.  But 
it  gives  an  explicit  sanction  to  the  doctrine  of  implied  powers,  and  is 
equivalent  to  an  admission  of  the  proposition  that  the  government,  as 
to  its  specified  powers  and  objects,  has'  plenary  and  sovereign  authority. 

"It  is  true  that  the  power  to  create  corporations  is  not  granted  in 
terms.  Neither  is  the  power  to  pass  any  particular  law,  nor  to  employ 
any  of  the  means  by  which  the  ends  of  the  government  are  to  be 
attained.  It  is  not  expressly  given  in  cases  in  which  its  existence  is 
not  controverted.  For  by  the  grant  of  a  power  to  exercise  exclusive 
legislation  in  the  territory  which  may  be  ceded  by  the  states  to  the 
United  States,  it  is  admitted  to  pass;  and  in  the  power  Ho  make  all 
needful  rules  and  regulations  respecting  the  territory  or  other  property 
of  the  United  States'  it  is  acknowledged  to  be  implied.  In  virtue  of 
this  clause,  has  been  implied  the  right  to  create  a  government;  that 
is,  to  create  a  body  politic  or  corporation  of  the  highest  nature;  one 
that,  in  its  maturity,  will  be  able  itself  to  create  other  corporations. 
Thus  has  the  constitution  itself  refuted  the  argument  which  contends 
that,  had  it  been  designed  to  grant  so  important  a  power  as  that  of 
erecting  corporations,  it  would  have  been  mentioned.  But  this  argu- 
ment is  founded  on  an  exaggerated  and  erroneous  conception  of  the 
nature  of  the  power.  It  is  not  of  so  transcendant  a  kind  as  the  rea- 
soning supposes.  Viewed  in  a  just  light,  it  is  a  mean  which  ought 
to  have  been  left  to  implication,  rather  than  an  end  which  ought  to 
have  been  expressly  granted."  Marshall's  Life  of  Washington,  vol.  5, 
9,  10,  11,  notes. 


CHAPTER  XXX. 

POWERS     DENIED    TO    CONGRESS — HABEAS     CORPUS — SUSPENSION 
OP  THE  WRIT — ^BILL  OP  ATTAINDER — ^EX  POST  PACTO  LAW. 

The  Migration  or  Importation  of  such  Persons  as  any 
of  the  States  now  existing  shall  think  proper  to  admit, 
shall  not  be  prohibited  by  the  Congress  prior  to  the  Tear 
one  thousand  eight  hundred  and  eight,  but  a  tax  or  duty 
may  be  imposed  on  such  Importation,  not  exceeding  ten 
dollars  for  each  Person. 

This  is  the  first  enumeration  of  what  are  commonly 
regarded  as  the  negative  powers  of  Congress. 

Under  this  clause,  which  related  exclusively  to  the 
slave  trade — ^although  that  term  does  not  appear  in  the 
Constitution — Ccfhgress  was  not  to  interfere  with  the 
importation  of  slaves  until  the  expiration  of  the  year 
1807,  after  which  it  could  prohibit  their  migration  or 
importation.       >w,^ 

The  history  and  purpose  of  this  clause  are  stated  in 
the  following  letter  of  Mr.  Madison  which  is  inserted 
because  of  its  hiljtorical  value: 

''To  Robert  Walsh. 

''Montpellier,   November  27,    1819. 
''Dear  Sir:— 

'*As  to  the  intention  of  the  framers  of  the  Constitu- 
tion in  the  clause  relating  to  'the  migration  and  im- 
portation of  persons,'  etc.,  the  best  key  may,  perhaps, 
be  found  in  the  case  which  produced  it.  The  African 
trade  in  slaves  had  long  been  odious  to  most  of  the 
States,  and  the  importation  of  slaves  into  them  had  been 
prohibited.  Particular  States,  however,  continued  the 
importation,  and  were  extremely  averse  to  any  restric- 
tion on  their  power  to  do  so.  In  the  Convention;  the 
former  States  were  anxious,  in  framing  a  new  Constitu- 
tion, to  insert  a  provision  for  an  immediate  and  abso- 
lute stop  to  the  trade.    The  latter  were  not  only  averse 
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to  anj  interference  on  the  subject,  bat  solemnlj  declared 
that  their  constituents  would  never  accede  to  a  Constitu- 
tion containing  such  an  Article.  Out  of  this  conflict  grew 
the  middle  measure,  providing  that  Congress  should  not 
interfere  until  the  year  1808;  with  an  implication,  that 
after  that  date  they  might  prohibit  the  importation  of 
slaves  into  the  States  then  existing,  and  previous  there- 
to, into  the  States  not  then  existing.  Such  was  the  tone 
of  opposition  in  the  States  of  South  Carolina  and  Georgia, 
and  such  the  desire  to  gain  their  acquiescence  in  a  pro- 
hibitory power,  that,  on  a  question  between  the  epochs 
of  1800  and  1808,  the  States  of  New  Hampshire,  Massa- 
chusetts, and  Connecticut  (all  the  Eastern  States  in  the 
Convention),  joined  in  the  vote  for  the  latter,  influenced, 
however,  by  the  collateral  motive  of  reconciling  those 
particular  States  to  the  power  over  commerce  and  navi- 
gation, against  which  they  felt,  as  did  some  other  States, 
a  very  strong  repugnance.  The  earnestness  of  South 
Carolina  and  Georgia  was  farther  manifested  by  their 
insisting  on  the  security  in  the  Vth  Article,  against  any 
amendment  to  the  Constitution  affecting  the  right  re- 
served to  them,  and  their  uniting  with  the  small  States, 
who  insisted  on  a  like  security  for  their  equality  in  the 
Senate. 

"But  some  of  the  States  were  not  only  anxious  for  a 
constitutional  provision  against  the  introduction;  they 
had  scruples  against  admitting  the  term  'slaves'  into  the 
instrument.  Hence  the  descriptive  phrase,  'migration  or 
importation  of  persons';  the  term  migration  allowing 
those  who  were  scrupulous  of  acknowledging  expressly  a 
property  in  human  beings  to  view  imported  persons  as  a 
species  of  emigrants,  while  others  might  apply  the  term 
to  foreign  malefactors  sent  or  coming  into  the  country. 
It  is  possible,  though  not  recollected,  that  some  might 
have  had  an  eye  to  the  case  of  freed  blacks  as  well  as 
malefactors. 

''But,  whatever  may  have  been  intended  by  the  term  'mi- 
gration,' or  the  term  'persons,'  it  is  most  certain  that  they 
referred  exclusively  to  a  migration  or  importation  from 
other  countries  into  the  United  States,  and  not  to  a 
removal,  voluntary  or  involuntary,  of  slaves  or  freemen 
from  one  to  another  part  of  the  United  States.    Nothing 
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appears  or  is  recollected  that  warrants  this  latter  inten- 
tion. Nothing  in  the  proceedings  of  the  State  Conven- 
tions indicates  such  a  construction  there.  Had  such  been 
the  construction,  it  is  easy  to  imagine  the  figure  it  would 
have  made  in  many  of  the  States,  among  the  objections 
to  the  Constitution,  and  among  the  numerous  amendments 
to  it  proposed  by  the  State  Conventions,  not  one  of  which 
amendments  refers  to  the  clause  in  question.  Neither  is 
there  any  indication  that  Congress  have  heretofore  con- 
sidered themselves  as  deriving  from  this  clause  a  power 
over  the  migration  or  removal  of  individuals,  whether 
freemen  or  slaves,  from  one  State  to  another,  whether 
new  or  old.  For  it  must  be  kept  in  view,  that  if  the 
power  was  given  at  all,  it  has  been  in  force  eleven  years 
over  all  the  States  existing  in  1808,  and  at  all  times 
over  the  States  not  then  existing.  Every  indication  is 
against  such  a  construction  by  Congress  of  their  consti- 
tutional powers.  Their  alacrity  in  exercising  their  pow- 
ers relating  to  slaves  is  a  proof  that  they  did  not  claim 
what  they  did  not  exercise.  They  punctually  and  unani- 
mously put  in  force  the  power  accruing  in  1808,  against 
the  farther  importation  of  slaves  from  abroad.  They  had 
previously  directed  their  power  over  American  vessels  on 
the  high  seas  against  the  African  trade.  They  lost  no 
time  in  applying  the  prohibitory  power  to  Louisiana, 
which,  having  maritime  ports,  might  be  an  inlet  for 
slaves  from  abroad.  But  they  forbore  to  extend  the 
prohibition  to  the  introduction  of  slaves  from  other  parts 
of  the  Union.  They  had  even  prohibited  the  importation 
of  slaves  into  the  Mississippi  Territory  from  without  the  lim- 
its of  the  United  States,  in  the  year  1798,  without  extending 
the  prohibition  to  the  introduction  of  slaves  from  within 
those  limits;  although  at  the  time,  the  ports  of  Georgia  and 
South  Carolina  were  open  for  the  importation  of  slaves 
from  abroad,  and  increasing  the  mass  of  slavery  within 
the  United  States."^ 

A  third  of  a  century  after  the  adoption  of  the  Con- 
stitution Mr.  Charles  Pinckney,  then  a  member  of  the 
national  House  of  Representatives,  in  speaking  upon  the 
Missouri  Bill  for  the   restriction   of  slavery,   maintained 

1  Writings  of  MadiBon,  vol.  3,  149-152. 
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that  the  provision  of  the  Constitution  that  Congress  might 
prohibit  the  migration  or  importation  of  certain  persons 
after  the  year  1808,  was  a  compromise^  and  that  it  was 
agreed  and  solemnly  understood  if  the  Southern  States 
consented  to  shut  their  ports  against  the  migration  of 
slaves  Congress  should  never  be  authorized  to  touch  the 
,  slavery  question. 

As  a  contribution  to  a  subject  which  was  the  most 
momentous  that  ever  came  before  the  country,  the  re- 
marks of  Mr.  Pinckney  are  interesting.  ''The  sup- 
porters of  the  amendment,"  said  he,  ''contend  that 
Congress  have  the  right  to  insist  on  the  prevention 
of  involuntary  servitude  in  Missouri;  and  found  the 
right  on  the  ninth  section  of  the  first  Article,  which 
says,  'the  migration  or  importation  of  such  persons  as 
the  States  now  existing  may  think  proper  to  admit,  shall 
not  be  prohibited  by  the  Congress  prior  to  the  year 
1808,  but  a  tax  or  duty  may  be  imposed  on  such  impor- 
tation not  exceeding  ten  dollars.' 

"In  considering  this  Article,  I  will  detail,  as  far  as 
at  this  distant  period  is  possible,  what  was  the  intention 
of  the  Convention  that  formed  the  Constitution  in  this 
Article.  The  intention  was  to  give  Congress  a  power, 
after  the  year  1808,  to  prevent  the  importation  of  slaves 
either  by  land  or  water  from  other  countries.  The  word 
import,  includes  both,  and  applies  wholly  to  slaves. 
Without  this  limitation.  Congress  might  have  stopped  it 
sooner  under  their  general  power  to  regulate  commerce; 
and  it  was  an  agreed  point,  a  solemnly  understood  com- 
pact, that,  on  the  Southern  States  consenting  to  shut 
their  ports  against  the  importation  of  Africans,  no  power 
was  to  be  delegated  to  Congress,  nor  were  they  ever  to 
be  authorized  to  touch  the  question  of  slavery;  that  the 
property  of  the  Southern  States  in  slaves  was  to  be  as 
sacredly  preserved,  and  protected  to  them,  as  that  of 
land,  or  any  other  kind  of  property  in  the  Eastern  States 
were  to  be  to  their  citizens. 

"The  term,  or  word,  migration,  applies  wholly  to  free 
whites;  in  its  constitutional  sense,  as  intended  by  the 
Convention,  it  means  'voluntary  change  of  servitude,' 
from  one  country  to  another.  The  reasons  of  its  being 
adopted  and  used  in  the  Constitution,  as  far  as  I  can 
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recollect,  were  these:  that  the  Constitution,  being  a  frame 
of  government,  consisting  wholly  of  delegated  powers,  all 
power,  not  expressly  delegated,  being  reserved  to  the 
people  or  the  States,  it  was  supposed,  that,  without  some 
express  grant  to  them  of  power  on  the  subject,  Congress 
would  not  be  authorized  ever  to  touch  the  question  of 
migration  hither,  or  emigration  to  this  country,  however 
pressing  or  urgent  the  necessity  for  such  a  measure  might 
be;  that  they  could  derive  no  such  power  from  the  usages 
of  nations,  or  even  the  laws  of  war;  that  the  latter  would 
only  enable  them  to  make  prisoners  of  alien  enemies, 
which  would  not  be  sufScient,  as  spies  or  other  danger- 
ous emigrants,  who  were  not  alien  enemies,  might  enter 
the  country  for  treasonable  purposes,  and  do  great  injury; 
that,  as  all  Governments  possessed  this  power,  it  was 
necessary  to  give  it  to  our  own,  which  could  alone  exer- 
cise it,  and  where,  on  other  and  much  greater  points,  we 
had  placed  unlimited  confidence;  it  was,  therefore,  agreed 
that,  in  the  same  Article,  the  word  migration  should  be 
placed;  and  that,  from  the  year  1808,  Congress  should 
possess  the  complete  power  to  stop  either  or  both,  as  they 
might  suppose  the  public  interest  required;  the  Article, 
therefore,  is  a  negative  pregnant,  restraining  for  twenty 
years,  and  giving  the  power  after. 

**The  reasons  for  restraining  the  power  to  prevent 
migration  hither  for  twenty  years,  were,  to  the  best  of 
my  recollection,  these:  that,  as  at  this  time,  we  had  im- 
mense and  almost  immeasurable  territory,  peopled  by  not 
more  than  two  millions  and  a  half  of  inhabitants;  it  was 
of  very  great  consequence  to  encourage  the  emigration  of 
able,  skillful,  and  industrious  Europeans.  The  wise  con- 
duct of  William  Penn,  and  the  unexampled  growth  of 
Pennsylvania,  were  cited.  It  was  said,  that  the  portals 
of  the  only  temple  of  true  freedom  now  existing  on  earth 
should  be  thrown  open  to  all  mankind;  that  all  foreigners 
of  industrious  habits  should  be  welcome,  and  none  more 
so  than  men  of  science,  and  such  as  may  bring  to  us 
arts  we  are  unacquainted  with,  or  the  means  of  perfecting 
those  in  which  we  are  not  yet  sufficiently  skilled — capital- 
ists whose  wealth  may  add  to  our  commerce  or  domestic 
improvements;  let  the  door  be  ever  and  most  aflfectionate- 
ly  open  to  illustrious  exiles  and  sufferers  in  the  cause  of 
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liberty;  in  short,  open  it  liberally  to  science,  to  merit, 
and  talents,  wherever  found,  and  receive  and  make  them 
your  own.  That  the  safest  mode  would  be  to  pursue  the 
course  for  twenty  years,  and  not,  before  that  period,  put 
it  at  all  into  the  power  of  Congress  to  shut  it;  that,  by 
that  time,  the  Union  would  be  so  settled,  and  our  popu- 
lation would  be  so  much  increased,  we  could  proceed  on 
our  own  stock,  without  the  farther  accession  of  foreign- 
ers ;  that,  as  Congress  were  to  be  prohibited  from  stopping 
the  importation  of  slaves  to  settle  the  Southern  States, 
as  no  obstacle  was  to  be  thrown  in  the  way  of  their 
increase  and  settlement  for  that  period,  let  it  be  so  with 
the  Northern  and  Eastern,  to  which,  particularly  New 
York  and  Philadelphia,  it  was  expected  most  of  the  emi- 
grants would  go  from  Europe:  and  it  so  happened,  for, 
previous  to  the  year  1808,  more  than  double  as  many 
Europeans  emigrated  to  these  States,  as  of  Africans  were 
imported  into  the  Southern  States/'* 

In  People  v.  Compagnie  Qenerale  Transatlantique,*  Mr. 
Justice  Miller  thus  referred  to  this  provision:  ** There 
had  never  been  any  doubt  that  this  clause  had  ex- 
clusive reference  to  persons  of  the  African  race.  The 
two  words  'migration'  and  'importation'  refer  to  the 
different  conditions  of  this  race  as  regards  freedom  and 
slavery.  When  the  free  black  man  came  here,  he  mi- 
grated; when  the  slave  came,  he  was  imported.  The  lat- 
ter was  property,  and  was  imported  by  his  owner  as 
other  property,  and  a  duty  could  be  imposed  on  him  as 
an  import.  We  conclude  that  free  human  beings  are  not 
imports  or  exports,  within  the  meaning  of  the  Constitu- 
tion." 

In  United  States  v.  Libbey,*  Woodbury,  C.  J.,  said  (p. 
235),  ''The  prudent  framers  of  the  Constitution  secured  a 
right  in  that  instrument  to  prohibit  the  slave  trade  into 
the  United  States  after  1808,  with  an  implied  power  to 
prohibit  it  at  once  from  being  carried  on  abroad  by 
American  citizens,  and  left  slavery  itself  to  be  abolished  ' 
here  entirely,  and  as  fast  as  each  State  should  find  it 
expedient  and  secure  to  itself.    It  is  from  this  apparent, 

s  Abridgment  of  Debates  in  CongresB,  vol.  6,  634-535. 

«  107  U.  S.,  62. 

4  1  W.  ft  M.,  221,  235. 
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that  the  foreign  slave  trade  with  this  country  was  left 
to  each  State  to  legislate  for  itself  till  1808.  Accordingly, 
most  of  the  States  after  the  Revolution,  even  at  the 
South,  acted  promptly  for  themselves,  and  prohibited  the 
importation  of  slaves  into  their  own  limits  from  abroad. 
But  nothing  was  done  by  Congress  under  the  Constitu- 
tion in  respect  to  the  slave  trade,  till  an  act,  in  1794, 
made  it  penal  for  Americans  to  engage  in  it  abroad." 

Except  as  a  matter  of  history,  the  clause  now  has  but 
little  interest. 

The  Privilege  of  the  Writ  of  Habeas  Oorpns  shall  not  be 
suspended,  unless  when  in  Oases  of  Bebellion  or  Invasion 
the  public  Safety  may  require  it. 

History  of  Habeas  Corpus. — The  words  habeas  corpus 
mean  "you  may  have  the  body."  This  is  the  great  writ 
of  personal  liberty,  and  is  the  most  famous  and  useful 
writ  in  the  law.  Although  its  origin  can  not  be  ascer- 
tained with  certainty,  it  is  very  ancient.  It  is  claimed 
by  a  modem  author  of  great  scholastic  learning  to  have 
had  its  origin  in  the  Pandects,  and  that  its  principle  is 
clearly  set  forth  in  the  43d  Book  of  that  compilation  of 
Roman  law.  '*It  seems,"  says  the  author,  **that  this  writ 
might  have  been  applied  for  in  Britain  during  the  four 
centuries  of  Boman  occupation,  at  least  when  not  sus- 
pended by  a  condition  of  martial  law;  and  after  the  res- 
toration of  the  Christian  Church  in  the  seventh  century, 
and  the  occupation  of  judicial  positions  by  bishops  and 
other  learned  clerics,  familiar  with  such  procedure,  it  is 
not  unreasonable  to  assum.e  that  it  was  revived  and  took 
its  place  in  English  law."*  It  is  claimed  by  other  authors 
to  have  originated  in  England.  It  is  referred  to  in  the 
Year  Book  of  Edward  III,  who  reigned  from  1327  to 
1377,  and  the  judges  in  the  reign  of  Henry  VI,  which 
began  in  1422  and  ended  in  1461,  understood  the  char- 
acter of  the  writ.  Originally  it  was  probably  applied  to 
for  relief  from  private  imprisonment  or  restraint,  and 
was  first  used  against  the  Crown,  or  the  Government,  in 
the  reign  of  Henry  VH,  which  was  from  1485  to  1509. 

B  Howe,  Studies  in  the  Civil  Law,  54. 
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It  grew  in  favor,  and  in  the  reign  of  Charles  I,  from 
1625  to  1649,  was  recognized  as  an  established  constitu- 
tional remedy.  In  the  year  1679,  during  the  time  of 
Charles  II,  the  celebrated  habeas  corpus  act  was  passed  by 
Parliament. 

According  to  Blackstone*  and  some  other  commentators 
on  English  law,  the  passage  of  this  celebrated  act  was 
brought  about  by  reason  of  the  treatment  of  an  obscure 
person  by  the  name  of  Jenks,  who  was  committed  by 
the  King  and  Council  for  having  made  what  was  con- 
sidered a  mutinous  speech  at  Guildhall  in  1676.  Jenks 
was  put  in  jail  and  refused  bail  by  the  justice  at  quarter 
session  for  the  pretended  reason  that  he  had  been  com- 
mitted by  a  superior  court.  The  judges  also  refused  to 
try  him  because  his  case  was  not  on  the  calendar.  Jenks 
thereupon  applied  to  the  Chancellor  for  a  writ  of  habeas 
corpus,  which  that  high  official  refused  to  allow  because 
the  application  was  made  in  vacation.  The  Chief  Justice 
of  the  King's  Bench  was  then  applied  to,  but  he  made  so 
many  excuses  that  Jenks  was  kept  in  prison  for  many 
weeks  before  he  could  get  a  hearing.  In  the  meantime 
the  Commons  had  taken  up  the  matter,  which  resulted  in 
the  passage  of  the  great  act.^ 

Habeas  Corpus  in  the  United  States.— Prior  to  the  adop- 
tion of  the  Constitution  this  writ  was  resorted  to  in  all 
the  States.* 

History  of  this  clause  in  the  Convention.— In  the  Con- 
vention, Mr.  Pinckney  brought  in  certain  propositions 
which  he  desired  submitted  to  the  Committee  of  Detail. 
Among  them  was,  ''The  privileges  and  benefit  of  the  writ 
of  habeas  corpus  shall  be  enjoyed  in  this  Government,  in 
the  most  expeditious  and  ample  manner;  and  shall  not 
be  suspended  by  the  legislature,  except  upon  the  most 
urgent  and  pressing  occasions,  and  for  a  limited  time  not 
exceeding  months."* 

A  Blackatone,  vol.  3,  136 ;  De  Lolme's  Constitutional  History  of 
Enghind,  286. 

T  Hallam  takes  issue  on  this  matter  and  claims  that  the  case  of 
Jenks  was  not  the  cause  of  the  act  being  passed.  Hallam's  Constitu- 
tional History  of  England,  vol.  3,  18. 

s  Farrar  on  the  Constitution,  415. 

•  Journal,  660. 
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Later  in  the  Convention  Mr.  Pinekney  urged  the  pro- 
priety of  securing  the  benefit  of  habeas  corpus,  and  this 
provoked  a  short  discussion. 

Mr.  Rutledge  was  in  favor  of  declaring  the  habeas 
corpus  inviolate.  He  did  not  conceive  that  the  suspension 
could  ever  be  necessary,  at  the  same  time  through  all  the 
States. 

Mr.  Gouvemeur  Morris  moved:  '*The  privilege  of  the 
writ  of  habeas  corpus  shall  not  be  suspended,  unless  where, 
in  cases  of  rebellion  or  invasion,  the  public  safety  may 
require  it."  This  is  the  language  of  the  Constitution, 
except  the  word  ''where"  is  changed  to  the  word  **when." 
This  motion  of  Mr.  Morris  was  defeated.  The  first  part, 
that  ''the  privilege  of  the  writ  of  habeas  corpus  shall  not 
be  suspended,"  was  then  agreed  to  unanimously.  The 
remaining  part,  which  read  "unless  where,  in  cases  of 
rebellion  or  invasion,  the  public  safety  may  require  it," 
was  carried  by  a  vote  of  seven  to  three.*® 

The  Committee  on  Style  reported  the  clause  to  the  Con- 
vention as  it  is  now  found  in  the  Constitution.** 

What  is  the  Writ  of  Habeas  Corpus?— It  is  a  writ  di- 
rected to  the  person  detaining  another,  and  commanding 
him  to  produce  the  body  of  the  prisoner  at  a  certain  time 
and  place,  with  the  day  and  cause  of  his  caption  and  de- 
tention, to  do,  submit  to,  and  receive  whatsoever  the  court 
or  judge  awarding  the  writ  shall  consider  in  that  behalf.*^ 

Every  one  who  is  deprived  of  his  liberty  is  entitled  to 
attempt  to  regain  it  by  applying  for  a  writ  of  habeas  corpus. 
This  is  what  is  meant  by  the  privilege  of  the  writ.  It  is  the 
privilege  one  has  to  ask  that  a  writ  be  issued  and  the 
cause  of  his  detention  inquired  into.  This  privilege  ex- 
isted at  common  law,  and  was  in  the  nature  of  a  natural 
right.  To  suspend  the  privilege  of  the  writ  is  to  prevent 
the  writ  from  being  put  into  operation;  in  other  words, 
to  deprive  persons  of  the  benefit  of  the  writ. 

Pearson,  C.  J.,  in  the  matter  of  Cain**  considering  the 
subject  of  the  privilege  in  the  Constitution  of  the  Con- 
federate States,  which  contained  a  like  provision  to  the 

10  Journal,  610. 

11  Journal,  706. 

i«  Bouvier's  Law  Dictionary. 
i«  2  Winston,  147. 
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one  under  consideration,  said:  ''On  so  grave  a  subject 
every  word  must  be  supposed  to  have  some  import.  'The 
privilege/  When  one  is  committed  to  await  his  trial  for 
a  crime,  it  is  a  privilege  to  be  allowed  a  writ  whereby 
the  legality  of  his  arrest  may  be  inquired  of,  and  he  may 
be  discharged  or  admitted  to  bail.  But  when  one,  who 
has  not  committed  and  is  not  supposed  to  have  committed 
a  criminal  offense,  is  wrongfully  restrained  of  his  liberty; 
that  he  should  be  allowed  to  institute  a  civil  suit  to  be 
relieved  from  the  confinement,  is  a  right  which  every 
State  is  bound  to  secure  at  all  times  to  its  citizens." 

The  privilege  of  the  Writ  shall  not  be  suspended. 

The  Constitution  does  not  say  who  shall  have  the  power 
to  suspend  the  writ,  and  this  omission  has  been  the  cause 
of  much  controversy  and  great  difference  of  opinion 
among  jurists  and  law  writers. 

It  was  said  by  Cliief  Justice  Marshall  in  the  early 
case  of  BoUman  v.  Swartwout,**  that,  **If  at  any  time 
the  public  safety  require  the  suspension  of  the  writ  of 
habeas  corpus,  it  is  for  the  legislature  to  say  so.  That 
question  depends  on  political  considerations,  of  which  the 
legislature  is  to  decide." 

But  it  has  been  said  that  the  question  was  not  neces- 
sarily or  fairly  before  the  court  in  that  case,  and  that 
Marshall's  opinion  on  this  subject  was  obiter  dictum. 
The  question,  however,  was  fairly  made  in  Ex  parte 
Merryman^'  before  Chief  Justice  Taney.  After  reviewing 
the  constitutional  history  on  the  subject  of  habeas  corpus 
in  England  and  the  United  States,  he  held  that  under  the 
Constitution  Congress  was  the  only  power  which  could 
suspend  the  privilege  of  the  writ. 

In  Prigg  V.  Commonwealth^*  it  was  said  by  Justice 
Story  speaking  for  a  majority  of  the  court:  **The  Constitu- 
tion declares  that  the  privilege  of  the  writ  of  habeas  corpus 
shall  not  be  suspended,  unless,  when  in  cases  of  rebellion 
or  invasion,  the  public  safety  may  require  it.  No  express 
power  is  given  Congress  to  secure  this  unavoidable  right 

14  4  Cranch,  101. 

18  Taney's  Decisions,  246,  260. 
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in  the  non-enumerated  cases,  or  to  suspend  the  writ  in 
cases  of  rebellion  or  invasion.  And  yet  it  would  be 
difficult  to  say,  since  this  great  writ  of  liberty  is  usually 
provided  for  by  the  ordinary  functions  of  legislation,  and 
can  be  efEectually  provided  for  only  in  this  way,  that  it 
ought  not  to  be  deemed  necessary  implication  within  the 
scope  of  the  legislative  power  of  Congress." 

Mr.  Gushing,  when  Attorney-General  of  the  United 
States,  gave  an  opinion  to  Mr.  Marcy,  Secretary  of  State, 
that  the  power  to  suspend  the  writ  of  habeas  corpus  was 
vested  exclusively -in  Congress.^^  And  to  the  same  effect 
is  the  opinion  of  Hall,  D.  J.,  in  Ex  parte  Benedict.^* 

This  contention,  however,  has  been  denied,  and  it  has 
been  contended  with  great  ardor  by  able  writers  and 
judges  of  great  learning  that  Congress  has  the  power  to 
authorize  the  President  to  suspend  the  writ  under  certain 
circumstances,  and  even  that  the  President  can  do  so 
without  the  authority  of  Congress. 

Mr.  Bates,  Attorney-General  of  the .  United  States,  ad- 
vised President  Lincoln  that  he  had  the  power  to  suspend 
the  writ  of  habeas  corpus  under  the  Constitution.^* 

In  the  case  of  Oliver*®  held :  The  suspension  of  the  priv- 
ilege of  the  writ  of  habeas  corpus  under  the  act  of  Congress 
of  March  3,  1863,  authorizing  the  President  to  do  so,  was 
valid. 

In  McCall  v.  McDowell"  Deady,  D.  J.,  said,  *'In  the 
exercise  of  its  power  under  the  habeas  corpus  clause  of 
the  Constitution,  Congress  may  suspend  the  writ  gen- 
erally, or  may  limit  the  suspension  to  particular  cases. 
They  may  suspend  the  writ  directly,  or  commit  the  mat- 
ter, within  the  properly  described  limits,  to  the  judg- 
ment of  the  President." 

In  Ex  parte  Field"  Smalley,  D.  J.,  decided  in  1862, 
after  a  review  of  all  the  decisions  up  to  that  time,  that 
**the  President  has  the  power,  in  the  present  military  exi- 
gencies of  the  country,  to  proclaim  martial  law,  and,  as 

IT  8  A.  G.  Op.,  365. 
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a  necessary  consequence  thereof,  to  suspend  the  writ  of 
habeas  corpus  in  the  case  of  military  arrest." 

The  case  of  C.  L.  Yallandigham  attracted  national 
interest  by  reason  of  the  great  prominence  of  Mr. 
Yallandigham  and  the  position  he  held  as  a  political 
leader.  On  the  5th  of  May,  1863,  he  was  arrested 
at  his  home  in  Dayton,  Ohio,  under  the  order  of 
A.  E.  Burnside,  Major-General  of  the  Army  of  the  United 
States.  He  was  taken  to  Cincinnati  and  tried  before  a 
military  commission,  which  committed  him  to  custody. 
He  applied  for  a  writ  of  habeas  corpus  to  Hon.  H.  H. 
Leavitt,  U.  S.  District  Judge  for  the  Southern  District 
of  Ohio.  Upon  a  writ  being  issued  to  show  cause  why  he 
detained  the  prisoner.  General  Burnside  filed  a  statement 
with  the  court  setting  forth  that  the  country  was  in 
a  state  of  civil  war,  and  that  an  emergency  was  at  hand 
which  required  the  operation  of  some  power  which 
moved  more  quickly  than  the  civil,  and  that  the  conduct 
of  the  prisoner  was  such  as  to  justify  him  in  issuing  an 
order  for  his  arrest.  The  application  for  the  writ  of 
habeas  corpus  was  argued  at  great  length  and  with  great 
ability,  both  for  the  Government  and  the  prisoner.  In 
passing  upon  the  application  Judge  Leavitt  reviewed 
the  powers  of  the  President  under  the  Constitution,  and 
also  his  power  to  delegate  certain  powers  to  his  military 
commander,  and  in  an  opinion  of  great  ability  said, 
"I  can  not  judicially  pronounce  the  order  of  General 
Burnside  for  the  arrest  of  Mr.  Yallandigham  a  nullity, 
and  must,  therefore,  hold  that  no  sufficient  ground  has 
been  exhibited  for  granting  the  writ  applied  for."" 

This  opinion  of  Judge  Leavitt,  while  not  holding  that 
the  President  had  power  to  suspend  the  writ  of  habeas 
corpus,  because  it  was  probably  not  necessary  that  he 
should  do  so,  may  be  regarded  as  an  authority  sustaining 
that  position,  as  what  he  held  seems  necessarily  to  lead 
to  that  conclusion. 

Perhaps  the  leading  case  on  this  subject  is  Ex  parte 
Milligan."  On  the  3d  of  March,  1863,  Congress  passed 
an  act  which  provided,  among  other  things:  ** Dur- 
ing the   present   rebellion,   the   President   of   the   United 

28  Vallandigham's  Trial,  271,  272. 
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States,  whenever,  in  his  judgment,  the  public  safety  may 
require  it,  is  authorized  to  suspend  the  privilege  of  the 
writ  of  habeas  corpus  in  any  case  throughout  the  United 
States,  or  any  part  thereof."  Subsequently  the  President, 
by  public  proclamation,  in  which  he  referred  to  this 
statute,  suspended  the  privilege  of  the  writ  in  certain 
cases.  While  the  statute  and  this  proclamation  were  in 
force  Lamdin  P.  Milligan,  a  citizen  of  the  United  States 
and  a  resident  and  citizen  of  the  State  of  Indiana,  was 
arrested  at  his  home  in  said  State  by  the  order  of  Brevet 
Major-General  Hovey,  military  commander  of  the  district 
of  Indiana,  and  was  confined  in  a  military  prison  and 
tried  upon  certain  charges.  It  was  claimed  by  Milligan 
that  the  act  in  question  was  unconstitutional. 

Justice  Davis,  delivering  the  opinion  of  a  majority  of 
the  court,  said  (p.  114) :  **In  interpreting  a  law,  the  motives 
which  must  have  operated  with  the  legislature  in  passing  it 
are  proper  to  be  considered.  This  law  was  passed  in  a  time 
of  great  national  peril,  when  our  heritage  of  free  govern- 
ment was  in  danger.  An  armed  rebellion  against  the  na- 
tional authority,  of  greater  proportions  than  history  affords 
an  example  of,  was  raging;  and  the  public  safety  required 
that  the  privilege  of  the  writ  of  habeas  corpus  should  be 
suspended.  The  President  had  practically  suspended  it, 
and  detained  suspected  persons  in  custody  without  trial; 
but  his  authority  to  do  this  was  questioned.  It  was 
claimed  that  Congress  alone  could  exercise  this  power; 
and  that  the  legislature,  and  not  the  President,  should 
judge  of  the  political  considerations  on  which  the  right  to 
suspend  it  rested.  The  privilege  of  this  great  writ  had 
never  before  been  withheld  from  the  citizen ;  and  as  the  exi- 
gence of  the  times  demanded  immediate  action,  it  was  of 
the  highest  importance  that  the  lawfulness  of  the  suspen- 
sion should  be  fully  established.  It  was  under  these  cir- 
cumstances, which  were  such  as  to  arrest  the  attention  of 
the  country,  that  this  law  was  passed.  The  President 
was  authorized  by  it  to  suspend  the  privilege  of  the  writ 
of  habeas  corpus,  whenever,  in  his  judgment,  the  public 
safety  required;  and  he  did,  by  proclamation,  bearing 
date  the  15th  of  September^  1863,  reciting,  among  other 
things,  the  authority  of  this  statute,  suspend  it.  The  sus- 
pension of  the  writ  does  not  authorize  the  arrest  of  any 


72S  CONSTITUTION  OF  THE  UNITED  STATES. 

one,  but  simply  denies  to  one  arrested  the  privilege  of 
this  writ  in  order  to  obtain  his  liberty.** 

Again  (p.  125) :  **It  is  essential  to  the  safety  of  every 
government  that,  in  a  great  crisis,  like  the  one  we  have  just 
passed  through,  there  should  be  a  power  somewhere  of  sus- 
pending the  writ  of  habeas  corpus.  In  every  war,  there  are 
men  of  previously  good  character,  wicked  enough  to  counsel 
their  fellow-citizens  to  resist  the  measures  deemed  neces- 
sary by  a  good  government  to  sustain  its  just  authority  and 
overthrow  its  enemies;  and  their  influence  may  lead  to 
dangerous  combinations.  In  the  emergency  of  the  times, 
an  immediate  public  investigation  according  to  law  may 
not  be  possible;  and  yet,  the  peril  to  the  country  may  be 
too  imminent  to  suffer  such  persons  to  go  at  large.  Un- 
questionably, there  is  then  an  exigency  which  demands 
that  the  government,  if  it  should  see  fit  in  the  exercise 
of  a  proper  discretion  to  make  arrests,  should  not  be  re- 
quired to  produce  the  persons  arrested  in  answer  to  a 
writ  of  habeas  corpus/' 

An  eminent  authority  on  international  law  has  treated 
the  question  in  this  way:  ^'Suppose  it  should  be  defin- 
itely decided  that  Congress  alone  is  empowered  to  sus- 
pend the  privilege  of  this  writ^  and  cases  of  *  rebellion 
or  invasion'  should  occur,  where  an  imperious  overruling 
public  necessity  required,  from  the  President,  or  those 
under  his  authority,  an  exercise  of  this  power,  must  he 
disregard  the  *  public  safety,'  and  permit  a  judge,  who  is 
armed  with  this  writ,  to  endanger  or  destroy  the  Govern- 
ment? Even  if  it  were  plain  that  the  words  of  the  Con- 
stitution were  intended  to  give  this  power  exclusively  to 
Congress,  we  think  that  in  the  case  of  public  danger,  at 
once  so  imminent  and  grave  as  to  admit  of  no  other 
remedy,  the  maxim  salus  populi  suprema  lex  should  form 
the  rule  of  action,  and  that  a  suspension  of  this  writ, 
by  the  executive  and  military  authorities  of  the  United 
States,  would  be  justified  by  the  pressure  of  a  visible 
public  necessity."" 

From  a  judicial  standpoint  the  question  may  be  con- 
sidered as  still  in  doubt,  but  from  a  practical  standpoint 
its  importance  might  easily  be  overestimated.     No  Chief 

2s  Halleck'a   International  Law,   370-380. 
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Executive  would  issue  a  proclamation  suspending  the 
privilege  of  the  writ,  except  in  the  emergencies  designated 
by  the  Constitution,  and  then  only  when  public  safety 
required  it.  There  can  be  little  question  that  such  an 
act  would  be  sustained  by  public  sentiment,  as  it  was 
when  President  Lincoln  issued  his  proclamation  suspend- 
ing the  privilege  of  the  writ.  The  military  authorities 
would  also  sustain  the  President.  The  result  would  be 
just  what  it  was  during  the  Civil  War  between  the  States 
while  the  writ  was  in  a  state  of  suspension.  Judges  may 
decide  and  writers  may  speculate  as  to  what  the  true 
construction  of  this  unfortunately  worded  clause  of  the 
Constitution  is,  but  its  final  construction  will  be  deter- 
mined by  force  of  arms  and  public  sentiment. 

This  would  seem  to  be  the  thought  Mr.  Madison  had  in 
his  mind  when  he  reviewed  Mr.  Jefferson's  Constitution 
for  Virginia  thus,  *'If  there  be  emergencies  which  call  for  a 
suspension  of  the  writ  of  habeas  corpus,  it  can  have  no 
effect  to  prohibit  it,  because  the  prohibition  will  assuredly 
give  way  to  the  impulse  of  the  moment;  or  rather,  it  will 
have  the  bad  effect  of  facilitating  other  violations  that 
may  be  less  necessary."**  Again,  in  writing  on  the  same 
subject  to  Mr.  Jefferson,  October  17,  1788,  Mr.  Madison 
said,  ''Should  a  Rebellion  or  insurrection  alarm  the 
people  as  well  as  the  Government,  and  a  suspension  of 
the  Habeas  Corpus  be  dictated  by  the  alarm,  no  prohibitions 
on  earth  would  prevent  the  measure.''" 

Unless  in  Cases  of  Bebellion  or  Invasion — ^History  of 
these  words. — ^In  Hubbard  v.  Express  Co.**  it  was  held  that 
the  term  * 'rebellion  is  applied  only  to  such  an  insurrec- 
tion against  lawful  authority  as  is  void  of  all  appearance 
of  justice." 

Pearson,  C.  J.,  in  In  re  Cain***  said:  "In  England  it  was 
a  vexed  question  whether  Parliament  could  suspend  the 
privilege  of  the  writ  of  habeas  corpus,  unless  in  cases  of  re- 
bellion or  invasion.  There  were  some  precedents  for  sus- 
pending it  when  there  was  no  rebellion  or  invasion,  but 
the  authority  of  these  precedents  was  questioned.    •    •    • 

29  Writings  of  Madison,  vol.  1,  194,  195. 
27  Writings  of  Madison,  vol.  1,  427. 
S8  10  Rhode  Island,  244,  247. 
ssa2  Winston,  146,  146. 
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In  framing  the  Constitution  of  the  United  States,  the  pur- 
pose was  to  settle  this  vexed  question  and  to  limit  the 
power  expressly  to  times  of  rebellion  or  invasion,  so  the 
occasions  on  which  the  privilege  of  the  writ  may  be  sus- 
pended are  fixed  by  the  Constitution  in  so  many  words." 

In  addition  to  these  reasons  given  by  the  learned 
Chief  Justice,  why  the  words  **in  case  of  rebellion  or 
invasion"  were  inserted  in  the  Constitution,  there  may 
have  been  an  additional  reason  which  influenced  the  Con- 
vention when  it  determined  to  insert  this  expression.  In 
times  of  rebellion  or  invasion  the  conditions  of  the  state 
and  society  are  greatly  changed  from  what  they  are  in  times 
of  peace;  many  dangerous  agitators  incite  trouble  and  en- 
courage riots  and  disorder,  and  far  greater  vigilance  is 
required  on  the  part  of  the  Qovenfment  than  in  times  of 
tranquillity.  It  may  have  been  thought  advisable  that  as  a 
matter  of  safety  to  the  country  the  power  to  suspend  the 
privilege  of  the  writ  during  rebellion  or  invasion  should  be 
given. 

But  the  rebellion  or  invasion  contemplated  by  the 
clause  must  be  real  and  not  merely  threatened.  There 
must  be  actual  and  present  rebellion  or  invasion,  such 
as  results  in  closing  the  courts  and  overthrowing  the 
civil  administration  of  the  Government," 

When  the  public  Safety  may  require  it. — ^Even  in  case 
of  rebellion  or  invasion  the  privilege  of  the  writ  can  not 
be  suspended,  unless  the  public  safety  requires  it.  This  is  an 
additional  limitation  upon  the  power  of  issuing  the 
writ.  Referring  to  the  history  of  this  expression,  Pearson, 
C.  J.,  in  In  re  Cain,  supra,  said,  '*It  was  conceded  by 
all  persons  of  all  parties,  and  at  all  times,  that  the  sus- 
pension of  the  writ  could  only  include  cases  of  persons 
who  stood  committed  or  detained  as  prisoners  for  some 
criminal,  or  supposed  criminal,  ofl?ense,  such  as  treason, 
sedition  and  the  like.  Hence  the  words,  'when  the  pub- 
lic safety  may  require  it,'  were  deemed  sufficiently  ex- 
plicit in  respect  to  the  cases  to  which  the  suspension 
would  apply. 


19 


S9  Ex  parte  MiUigan,  supra,   127. 
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Prom  this  historical  reference  to  the  subject  we  learn 
that  the  particular  writ  of  habeas  corpus  referred  to  in 
the  Constitution  (for  there  were  formerly  many  writs  of 
this  character)  largely  related  to  or  grew  out  of,  politi- 
cal offenses.  But  in  the  progress  of  time  the  privilege 
of  the  writ  became  more  general. 

The  suspension  of  the  Writ  of  Habeas  Corpus  in  the 
United  States. — Congress  never  suspended  the  privilege 
of  the  writ  of  habeas  corpvs  except  during  the  Civil  War 
in  1863,  but  it  has  been  suspended  several  times  since 
the  establishment  of  the  Government,  either  by  the  execu- 
tive or  the  military  authority,  perhaps  at  the  direction, 
or  at  least  with  the  knowledge,  of  the  Executive.  During 
the  Whisky  Insurrection,  which  occurred  in  Pennsyl- 
vania in  the  administration  of  President  Washington, 
the  writs  issued  by  the  courts  for  the  release  of  prisoners 
were  ignored  by  the  military  authorities  who  were  en- 
gaged in  suppressing  the  insurrection.  Under  the  ad- 
ministration of  President  Jefferson,  General  Wilkinson, 
as  military  commander  in  the  Southwest,  suspended  the 
privilege  of  the  writ.*®    His  case  was  brought  to  the  at- 

so  Mr.  Jefferson  held  the  writ  of  habeas  corpus  in  great  esteem,  and 
frequently  expressed  himself  as  opposed  to  its  suspension.  On  the  20th 
of  December,  1787,  he  wrote  from  Paris  to  Mr.  Madison,  and  enumer- 
ated his  reasons  for  regretting  the  omission  of  a  Bill  of  Rights  which 
he  said  should  declare  ''for  the  eternal  and  unremitting  force  of  the 
hahecks  corpus  laws." — Ford's  Jefferson,  vol.  4,  476.  Again  he  wrote 
Mr.  Madison  from  Paris  July  31,  1788,  evidently  after  he  had  seen  the 
provision  of  the  Constitution  on  the  subject:  "Why  suspend  the  Hah. 
Corp.  in  insurrections  and  rebellions?  The  parties  who  may  be  ar- 
rested, may  be  charged  instantly  with  a  well  defined  crime;  of  course, 
the  judge  will  remand  them.  If  the  public  safety  requires  that  the 
government  should  have  a  man  imprisoned  on  less  probable  testimony, 
in  those  than  in  other  emergencies,  let  him  be  taken  and  tried,  retaken 
and  retried,  while  the  necessity  continues,  only  giving  him  redress 
against  the  government,  for  damages.  Examine  the  history  of  Eng- 
land. See  how  few  of  the  cases  of  the  suspension  of  the  Habeas  Corpus 
law  have  been  worthy  of  that  suspension.  They  have  been  either  real 
treason,  wherein  the  parties  might  as  well  have  been  charged  at  once, 
or  sham  plots,  where  it  was  shameful  they  should  ever  have  been  sus- 
pected. Yet  for  the  few  cases  wherein  the  suspension  of  the  hab.  corp. 
has  done  real  good,  that  operation  is  now  become  habitual,  and  the 
minds  of  the  nation  almost  prepared  to  live  under  its  constant  sua- 
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tention  of  Congress,  but  as  that  body  declined  to  take 
action  upon  the  matter,  it  has  been  claimed  that  this 
was  a  quiet  acquiescence  in  the  power  of  the  President 

pemioiL'' — Ford's  Jefferson,  voh  6,  46,  47.  August  28,  1789,  he 
wrote  to  Mr.  Madison:  "I  like  the  Bill  of  Rights  as  far  as  it  goes, 
but  I  should  have  been  for  going  further;  for  instance,  the  following 
alterations  and  additions  would  have  pleased  me:    Art.  8.    No  person 

shall  be  held  in  confinement  more  than  days  after  they  shaU 

have  demanded  and  been  refused  a  writ  of  Hab.  Corp.  by  the  judge 

appointed  by  law,  nor  more  than  days  after  such  a  writ  shall 

have  been  served  on  the  person  holding  him  in  confinement  ft  no  order 
f^iven  on  due  examination  for  his  remandment  or  discharge,  nor  more 

than  —  hours  in  any  place  at  a  greater  distance  than miles 

from  the  usual  residence  of  some  judge  authorized  to  issue  the  writ 
of  Hab.  Corp.,  nor  shall  that  writ  be  suspended  for  any  term  exceeding 

one  year,  nor  any  place  more  than miles  distant  from  the  station 

or  encampment  of  enemies  or  of  insurgents." — Ford's  Jefferson,  voL 
6,  112. 

It  is  possible  that  Mr.  Jefferson  later  changed  his  mind  on  this 
question.  If  this  should  be  true  it  was  doubtless  owing  to  the  re- 
sponsibilities he  felt  as  Chief  Magistrate  of  the  nation  and  the  obU- 
gations  he  was  under  to  see  that  the  laws  were  enforced  and  the 
interest  of  the  nation  was  at  all  times  protected  and  cared  for. 

On  the  22d  of  January,  1807,  he  sent  a  special  message  to  the 
Senate  relative  to  the  Burr  conspiracy.  On  Monday,  January  26,  1807, 
a  confidential  message  was  delivered  in  writing  to  the  House  of  Rep- 
resentatives by  the  Senate.  Whereupon  the  House,  being  cleared  of 
all  persons  except  the  members  and  the  clerk,  Mr.  Smith  delivered  to 
the  Speaker  the  following  communication  in  writing:  "Gentlemen  of 
the  House  of  Representatives:  The  Senate  have  passed  a  bill  suspend- 
ing for  three  months  the  privilege  of  the  writ  of  hahetia  corpus,  In 
certain  cases,  which  they  think  expedient  to  communicate  to  you  in 
confidence,  and  to  request  your  concurrence  therein,  as  speedily  as  the 
emergency  of  the  case  shall  in  your  judgment  require."  The  bill  sent 
from  the  Senate  was  entitled  "An  act  suspending  for  three  months  the 
privilege  of  the  writ  of  habeaa  corpua  in  certain  cases,"  and  was  then 
read  the  first  time.  It  was  then  moved  that  the  bill  from  the  Senate 
ought  not  to  be  kept  secret,  and  that  the  doors  be  now  opened,  and, 
on  the  vote  being  taken,  it  stood  yeas  123,  nays  3.  Thereupon  a 
debate  occurred  on  the  bill,  and  when  the  question  was  put,  "should 
this  bill  be  rejected?"  it  was  resolved  in  the  affirmative  by  113  yeas  to 
19  nays. — Journal  of  the  House  of  Representatives,  2d  Session,  9th 
Congress,  1807,  194. 

It  will  be  seen  that  but  four  days  intervened  between  the  date  of 
President  Jefferson's  message  and  the  announcement  to  the  House  of 
Representatives  that  the  Senate  had  passed  a  bill  suspending  the 
privilege  of  the  writ.  While  the  President  did  not  in  his  message 
recommend  Congress  to  suspend  the  writ,  and  while  there  is  no  direct 
evidence  to  the  effect  that  he  advised  or  counseled  the  passage  of  a 
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to  authorize  the  suspension  of  the  writ  in  such  cases  as 
the  Constitution  mentions.*^  Qeneral  Jackson,  at  the 
close  of  the  War  of  1812,  refused  obedience  to  the  writ 
when  issued  by  a  Federal  judge,  and  also  when  he  was 
Governor  of  Florida,  where  the  writ  was  again  issued 
by  a  Federal  judge. 

In  1857  the  Qovernor  of  Washington  Territory  sus- 
pended the  writ  by  a  proclamation  of  martial  law,  so  that 
certain  persons  who  were  confined  by  the  military  author- 
ity on  the  charge  of  treasonable  intercourse  with  hostile 
Indians  could  not  have  the  benefit  of  the  writ.  But  this 
was  held  by  Attorney-General  Gushing  to  be  illegal.** 

Only  once  in  the  history  of  the  Government  was  the 
writ  suspended  by  State  authority,  and  that  was  during 
Shays'  Rebellion  in  Massachusetts,  when  the  legislature 
of  that  State  suspended  it  for  almost  a  year.  It  is  a 
notable  fact  that  during  the  existence  of  the  Southern 
Confederacy  the  privilege  of  the  writ  was  suspended 
by  the  Confederate  Congress. 

No  Bill  of  Attainder  or  ex  post  facto  Law  shall  be 
passed. 

In  the  Convention  it  was  moved  by  Mr.  Gerry  and  Mr. 
McHenry  that  the  ''legislature  shall  pass  no  bill  of  at- 
tainder or  ex  post  facto  law."     Mr.   Gouverneur  Morris 

bin  accomplishing  that  purpose,  it  is  fair  to  assume  that  the  Senate 
vould  not  have  considered  so  important  a  measure  and  passed  it  with- 
out the  knowledge  and  approval  of  the  President.  It  was  the  first 
time  that  the  matter  had  ever  been  up  in  Congress,  and  a  reference  to 
the  debate  shows  that  it  aroused  very  great  feeling.  Political  senti- 
ment at  that  time  was  somewhat  divided,  the  Senate  generally  being 
in  sympathy  with  the  President,  while  the  House  did  not  share  in  that 
sympathy,  and  this  may  account  for  the  summary  manner  in  which 
the  House  defeated  the  bill,  and  for  the  very  large  majority  against 
it  in  that  body,  and  it  may  also  account  for  the  conduct  of  the  Senate, 
which  was  most  extraordinary  if  it  was  without  the  knowledge  or 
approval  of  the  President. 

An  eminent  constitutional  writer  of  Jefferson's  political  school 
says  that  he  (Jefferson)  recommended  the  suspension  of  the  writ  to 
Congress  during  the  Burr  conspiracy.  Tucker  on  the  Constitution,  vol. 
2,  647. 

SI  Halleck's  International  Law,  379. 

ss  8  G.  Op.,  373. 
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thought  the  precaution  as  to  ex  post  facto  laws  unnec- 
essary, but  essential  as  to  bills  of  attainder. 

Mr.  Ellsworth  maintained  that  there  was  no  lawyer, 
no  civilian,  who  would  not  say,  that  ex  post  facto  laws 
were  void  of  themselves.  And,  therefore,  it  was  unneces- 
sary to  prohibit  them. 

Mr.  Wilson  was  against  inserting  anything  in  the  Con- 
stitution as  to  ex  post  facto  laws.  It  would  bring  reflection 
on  the  Constitution,  and  proclaim  that  we  were  ignorant 
of  the  first  principles  of  legislation,  or  are  constituting  a 
government  that  will  be  so.  The  question  was  then  di- 
vided, and  the  first  part  of  the  motion,  that  the  'legis- 
lature shall  pass  no  bill  of  attainder,"  was  passed  with- 
out objection."  On  the  remaining  part  of  the  motion,  that 
no  ex  post  facto  law  should  be  passed,  a  short  debate  oc- 
curred, but  the  motion  prevailed  by  a  vote  of  seven  to 
three.** 

At  a  later  period  Mr.  Mason  moved  to  strike  out  from 
the  clause  the  words  **nor  any  ex  post  facto  law,"  be- 
cause it  was  not  sufficiently  clear  that  the  prohibition 
was  limited  by  the  phrase  to  cases  of  a  criminal  nature, 
and  no  legislature  ever  did  or  could  avoid  them  alto- 
gether in  civil  cases,  but  the  motion  was  unanimously 
lost.**  This  clause  contains  two  prohibitions.  First,  it  pro- 
hibits the  passage  of  a  bill  of  attainder;  second,  it 
prohibits  the  passage  of  any  ex  post  facto  law.  During 
the  Revolution,  bills  of  attainder  were  frequently  resorted 
to,  only  to  be  regretted  at  a  later  period  in  our  national 
history.**  A  bill  of  attainder  is  a  legislative  proceeding  by 
which  punishment  is  inflicted  without  the  form  of  a  trial. 

Mr.  Madison  has  written  of  this  subject  in  the  following 
manner:  ** Bills  of  attainder  and  ex  post  facto  laws,  are  con- 
trary to  the  first  principles  of  the  social  compact,  and  to 
every  principle  of  sound  legislation.  They  are  expressly 
prohibited  by  the  declarations  prefixed  to  some  of  the 
State  Constitutions,  and  all  of  them  are  prohibited  by 
the  spirit  and  scope  of  these  fundamental  charters.     Our 

83  Journal,  586. 
»*  Journal,  587. 

85  Journal,  727-28. 

86  Story  on  the  Const.,  vol.  2,  sec.  1344,  note  5. 
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own  experience  has  taught  us,  nevertheless,  that  addi- 
tional fences  against  these  dangers  ought  not  to  be  omit- 
ted. Very  properly  therefore,  have  the  Convention  add- 
ed this  constitutional  bulwark  in  favor  of  personal  se- 
curity and  private  rights;  and  I  am  much  deceived,  if 
they  have  not,  in  so  doing,  as  faithfully  consulted  the 
genuine  sentiments,  as  the  undoubted  interests  of  their 
constituents.  The  sober  people  of  America  are  weary 
of  the  fluctuating  policy  which  has  directed  the  public 
councils.  They  have  seen  with  regret,  and  with  indig- 
nation, that  sudden  changes,  and  legislative  interferences, 
in  cases  affecting  personal  rights,  become  jobs  in  the 
hands  of  enterprising  and  influential  speculators;  and 
snares  to  the  more  industrious  and  less  informed  part  of 
the  community.  They  have  seen,  too,  that  one  legislative 
interference  is  but  the  link  of  a  long  chain  of  repetitions; 
every  subsequent  interference  being  naturally  produced 
by  the  effects  of  the  preceding.  They  very  rightly  infer, 
therefore,  that  some  thorough  reform  is  wanting,  which 
will  banish  speculations  on  public  measures,  inspire  a 
general  prudence  and  industry,  and  give  a  regular  course 
to  the  business  of  society/'" 

At  common  law  one  who  was  attainted  of  treason  to 
the  Crown  could  not  inherit  lands  or  goods,  nor  could 
he  transmit  them  to  his  heirs.  In  case  of  lands  the 
attainder  related  back  to  the  time  of  the  commission  of 
the  offense  and  thus  avoided  all  intermediate  changes 
and  conveyances,  but  in  case  of  the  forfeiture  of  goods 
and  chattels  the  attainder  related  back  only  to  the  time 
of  conviction  and  thus  all  previous  changes  and  aliena- 
tions, and  even  bona  fide  gifts  were  protected.'* 

''A  bill  of  attainder, '^  said  Chief  Justice  Marshall, 
'*may  affect  the  life  of  an  individual,  or  may  confiscate 
his  property,  or  may  do  both.*'** 

**A  bill  of  attainder  is  a  legislative  act***  which  inflicts 

37  The  Federalist,  No.  44. 

M  United  States  v.  1060  Bags  of  Coffee,  8  Cranch,  411. 

"Fletcher  v.  Peck,  6  Cranch,  138. 

*o  The  following  note  will  be  of  interest  on  the  subject  of  attainder. 
The  bill  referred  to  was  prepared  by  Mr.  Jefferson  and  is  perhaps  the 
only  bill  of  attainder  which .  was  ever  passed  by  the  legislature  of 
Virginia,  and  as  Congress  and  the  States  are  forbidden  to  pass  such 
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punishment  without  a  judicial  trial.  If  the  punishment 
be  less  than  death,  the  act  is  termed  a  bill  of  pains  and 
penalties.     Within  the  meaning  of  the  Constitution,  bills 

bills,  and  thereforci  they  are  not  usually  met  with,  the  bill  itself  will 
be  of  interest  to  students  of  the  law  and  of  American  history,  as  well 
as  of  the  Constitution. 

Josiah  Philips  of  Princess  Anne  County,  Va.,  from  1775  to  1778, 
was  the  leader  of  a  very  formidable  and  dangerous  band  of  robbers. 
Having  joined  the  King's  forces  he  committed  great  depredations  upon 
the  Americans  and  practiced  great  cruelty  upon  them.  So  bold,  danger- 
ous and  extensive  were  his  operations  that  Patrick  Henry,  who  at  that 
time  was  Governor  of  the  State,  conferred  with  Mr.  Jefferson,  as  to 
the  best  method  of  getting  rid  of  Philips.  It  was  agreed  between  them 
that  the  most  efficient  method  would  be  a  bill  of  attainder,  and  Mr. 
Jefferson  accordingly  drew  one,  which  the  General  Assembly  readily 
passed.  The  original  copy  of  this  bill  in  Jefferson's  handwriting  is 
still  on  exhibition  in  the  Capitol  of  Virginia  at  Richmond.  Shortly 
after  the  legislature  passed  the  bill,  Philips  was  captured,  but  instead 
of  being  attainted  according  to  the  provisions  of  the  bill,  he  was  tried 
and  executed  for  the  crime  of  robbery.     Am.  Hist.  Assn.,  67,  1890. 

The  following  is  a  copy  of  the  bill: 

An  Act  to  attaint  Josiah  Philips  and  others,  unless  they  render 
themselves  to  justice  within  a  certain  time, 

WHEREAS,  a  certain  Josiah  Philips,  labourer,  of  the  parish  of 
Lynhaven  and  county  of  Princess  Anne,  together  with  divers  other  in- 
habitants of  the  counties  of  Princess  Anne  and  Norfolk,  and  citizens 
of  this  commonwealth,  contrary  to  their  fidelity,  associating  and  con- 
federating together,  have  levied  war  against  this  commonwealth  within 
the  same,  committing  murders,  burning  houses,  wasting  farms,  and 
doing  other  acts  of  hostility  in  the  said  oounties  of  Princess  Anne  and 
Norfolk,  and  still  continue  to  exercise  the  same  enormities  on  the 
good  people  of  this  commonwealth ;  and  whereas  the  delays  which  would 
attend  the  proceeding  to  outlaw  the  said  offenders,  according  to  the 
usual  forms  and  procedures  of  the  courts  of  law,  would  leave  the  said 
good  people  for  a  long  time  exposed  to  murder  and  devastation: 

Be  it  therefore  enacted  hy  the  General  Assenibly,  That  if  the  said 
Josiah  Philips,  his  associates  and  confederates,  shaU  not,  on  or  before 
the  last  day  of  June  in  this  present  year,  render  themselves  to  the 
governor,  or  to  some  member  of  the  privy  council,  judge  of  the  general 
court,  justice  of  the  peace,  or  commissioned  officer  of  the  regular  troops, 
navy,  or  militia  of  this  commonwealth,  in  order  to  their  trials  for  the 
treasons,  murders,  and  other  felonies,  by  them  committed,  that  then 
such  of  them,  the  said  Josiah  Philips,  his  associates  and  confederates, 
as  shall  not  so  render  him  or  themselves,  shall  stand  and  be  convicted 
and  attainted  of  high  treason,  and  shall  suffer  the  pains  of  death,  and 
incur  all  forfeitures,  penalties  and  disabilities,  prescribed  by  the  law 
against  those  convicted  and  attainted  of  high  treason;  and  that  exe- 
cution of  this  sentence  of  attainder  shall  be  done  by  order  of  the  general 
court,  to  be  entered  so  soon  as  may  be  conveniently  after  notice  that 
any  of  the  said  offenders  are  in  custody  of  the  keeper  of  the  publick 
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of  attainder  include  bills  of  pains  and  penalties.  In  these 
cases  the  legislative  body,  in  addition  to  its  legitimate 
functions,  exercises  the  powers  and  office  of  judge;  it 
assumes,  in  the  language  of  the  text  books,  judicial  magis- 
tracy; it  pronounces  upon  the  guilt  of  the  party,  without 
any  of  the  forms  or  safeguards  of  trial;  it  determines 
the  sufficiency  of  the  proofs  produced,  whether  conform- 
able to  the  rules  of  evidence  or  otherwise;  and  it  fixes 
the  degree  of  punishment  in  accordance  with  its  own  no- 
tions of  the  enormity  of  the  oflEense.  The  bills  are  gen- 
erally directed  against  individuals  by  name,  but  they 
may  be  directed  against  a  whole  class.  "*^ 

It  was  said  by  Deady,  D.  J.,  in  In  re  Tung  Sing  Hee,*' 
*'A  legislative  act  which  undertakes  to  inflict  the  punish- 
ment of  banishment  or  exile  from  the  United  States  on  a 
citizen  thereof  for  any  cause,  is  a  bill  of  attainder,  within 
the  clause  of  the  Constitution,  which  prohibits  the  pas- 
sage of  such  a  bill,  and  is  void." 

"A  bill  of  attainder,  by  the  common  law,  as  our 
fathers  imported  it  from  England,  and  practiced  it 
themselves,  before  the  adoption  of  the  Constitution, 
was    an    act    of    sovereign    power,    in    the    form    of    a 

jail.  And  if  any  person  committed  to  the  custody  of  the  keeper  of 
the  publick  jail,  as  an  associate  or  confederate  of  the  said  Josiah 
Philips,  shall  alledge  that  he  hath  not  been  of  his  associates  or  con- 
federates at  any  time  after  the  first  day  of  July  in  the  year  of  our 
Lord  one  thousand  seven  hundred  and  seventy-seven,  at  which  time 
the  said  murders  and  devastations  were  begun,  a  petit  jury  shall  be 
summoned  and  charged,  according  to  the  forms  of  law,  to  try  in  pres- 
ence of  the  said  court,  the  fact  so  alledged;  and  if  it  be  found  against 
the  defendant,  execution  of  this  act  shall  be  done  as  before  directed. 

And  that  the  good  people  of  this  commonwealth  may  not  in  the 
meantime  be  subject  to  the  unrestrained  hostilities  of  the  said  insur- 
gents, Be  it  farther  enacted.  That  from  and  after  the  passing  of  this 
act,  it  shall  be  lawful  for  any  person,  with  or  without  orders,  to  pur- 
sue and  slay  the  said  Josiah  Philips,  and  any  others  who  have  been  of 
his  associates  or  confederates  at  any  time  after  the  said  first  day  of 
July  aforesa^,  and  shall  not  have  previously  rendered  him  or  them- 
selves to  any  of  the  officers  civil  or  military  before  described,  or  other- 
wise to  take  and  deliver  them  to  justice,  to  be  dealt  with  according  to 
law. 

Provided,  That  the  person  so  slain  be  in  arms  at  the  time,  or 
endeavouring  to  escape  being  taken. 

Hening's  Statutes  at  Large,  Virginia,  vol.  9,  463-64. 

41  Cummings  v.  State  of  Missouri,  4  Wallace,  323.- 

42  36  Fed.  Rep.,  439. 
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special  statute  of  the  omnipotent  British  Parliament,  or 
those  who  claimed  to  be  their  successors  in  this  coun- 
try, by  which  a  man  was  pronounced  guilty  and  attainted 
of  some  crime,  and  punished  by  deprivation  of  his  vested 
rights,  without  trial  or  judgment,  per  legam  terrae.  Such 
was  the  bill  of  attainder  at  the  time  of  the  adoption  of 
the  Constitution.  But  the  whole  subject  was  abolished 
and  prohibited  entirely  and  forever."** 

The  adoption  of  this  clause,  as  Farrar  says,  abolished 
bills  of  attainder  in  the  United  States. 

Mr.  Justice  Miller  says,  ''The  prohibition  against  pass- 
ing bills  of  attainder  is  one  which  was  intended  to  guard 
against  a  danger  which  has  passed  out  of  the  memory  of 
the  present  generation.  Up  to  the  time  of  the  formation 
of  this  Constitution  the  Parliament  of  England  had  been 
in  the  habit  by  legislative  enactments  of  declaring  in- 
dividuals attainted  for  treason,  for  murder,  for  conspira- 
cies, and  for  other  crimes,  especially  crimes  against  the 
Government.  This  declaration  of  attainder  by  the  legis- 
lative body  was  accompanied,  either  impliedly  or  by  the 
express  terms  of  the  bill,  with  a  deprivation  of  all  rights 
of  property  and  of  all  capacity  to  transmit  property  by 
descent  or  acquire  it  in  that  manner,  in  addition  to  pun- 
ishments such  as  death  and  other  cruelties.  This  kind  of 
proceeding  was  had,  not  in  a  court  of  justice,  nor  with  a 
trial  by  jury,  nor  with  aily  of  the  usual  modes  of  ascer- 
taining the  guilt  or  innocence  of  the  party  accused,  but 
the  legislature,  the  Parliament,  either  with  or  without  in- 
quiry, or  with  such  insufficient  inquiry  as  they  chose  to 
make,  generally  in  the  absence  of  the  victim,  proceeded 
at  once  to  make  charges,  decide  upon  the  guilt  of  the 
party  and  announce  the  punishment,  thus  acting  in  all 
instances  as  the  sovereign,  the  legislative,  and  judicial 
power  at  the  same  time.  This  was  done  without  any 
regularly  established  mode  of  procedure  or  rules  of  de- 
cision. Our  ancestors,  who  had  just  come  through  the 
revolutionary  struggle  for  independence,  and  who  felt* 
that  most  of  them  might  have  been  subjected  to  this 
form  of  punishment  by  the  Parliament  of  Great  Britain, 
determined   to    eradicate    this   system   entirely   from   the 

48  Farrar'B  Manual  of  the  Const.,  419. 
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powers  confided  either  to  the  Federal  Govemment  or  to 
the  States,  and  hence  this  prohibition."^^ 

We  have  now  to  consider  the  provision  against  Con- 
gress passing  an  ex  post  facto  law.  The  debates  in  the 
Federal  Convention  show  that  the  term  ''ex  post  facto  law" 
was  not  used  in  a  broad  and  comprehensive  sense,  but 
was  understood  as  relating  only  to  criminal  cases,  though 
in  the  Virginia  Convention  Mr.  Mason  denied  this.*' 

An  ex  post  facto  law  is  one  which  inflicts  a  punishment 
for  an  act  which  was  not  punishable  at  the  time  it  was 
committed,  or  imposes  a  punishment  in  addition  to  that 
which  was  prescribed  at  the  time  the  act  was  committed.** 

The  subject  of  ex  post  factq  laws  was  first  considered 
by  the  Supreme  Court  of  the  United  States  in  Calder  v. 
Bull.*'  While  the  judges  delivered  separate  opinions  the 
principal  opinion  seems  to  have  been  delivered  by  Mr. 
Justice  Chase,  whose  definition  of  an  ex  post  facto  law, 
and  whose  classification  of  the  subject,  as  well  as  his 
general  comments  thereon,  have  met  the  approval  of  the 
bench  of  the  country  for  more  than  a  century,  and  are 
as  follows: 

''I  shall  endeavor  to  show  what  law  is  to  be  con- 
sidered an  ex  post  facto  law,  within  the  words  and  mean- 
ing of  the  prohibition  in  the  Federal  Constitution,  The 
prohibition,  *that  no  State  shall  pass  any  ex  post  facto 
law,*  necessarily  requires  some  explanation;  for,  naked 
and  without  explanation,  it  is  unintelligible,  and  means 
nothing.  Literally,  it  is  only,  that  a  law  shall  not  he  passed 
concerning,  and  after  the  fact,  or  thing  done,  or  action  com- 
mitted. I  would  ask,  what  fact;  of  what  nature  or  leind; 
and  by  whom  done?  That  Charles  I.,  king  of  England, 
was  beheaded;  that  Oliver  Cromwell  was  protector  of 
England;  that  Lovis  XVI.,  late  king  of  France,  was  guil- 
lotined; are  all  facts  that  have  happened,  but  it  would 
be  nonsense  to  suppose  that  the  States  were  prohibited 
from  making  any  law  after  either  of  these  events,  and  with 
reference  thereto.     The  prohibition  in  the  letter  is  not  to 

««  Miller  on  the  ConBtitution,  584-85. 

4B  Carpenter  v.  Commonwealth  of  Pennsylvania,  17  Howard,  464. 
3  Elliot,  470. 

4«  Burgess  v.  Salmon,^97  U.  S.,  384;  Fletcher  v.  Peck,  6  Cranch,  138. 
47  3  Dallas,  301. 
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pass  any  law  concerning  and  after  the  fact,  but  the  plain 
and  obvious  meaning  and  intention  of  the  prohibition  is 
this,  that  the  legislatures  of  the  several  States  shall  not  pass 
laws  after  a  fact  done  by  a  sviject,  or  citizen,  which  shall 
have  relation  to  such  fact,  and  shall  punish  him  for  having 
done  it.  The  prohibition,  considered  in  this  light,  is  an 
additional  bulwark  in  favor  of  the  personal  security  of 
the  subject,  to  protect  his  person  from  punishment  fry 
legislative  acts  having  a  retrospective  operation.  I  do  not 
think  it  was  inserted  to  secure  the  citizen  in  his  private 
rights  of  either  property  or  contracts.  The  prohibitions  not 
to  make  any  thing  but  gold  and  silver  coin  a  tender  in 
pa3rment  of  debts,  and  not  to  pass  any  law  impairing  the 
obligation  of  contracts,  were  inserted  to  secure  private 
rights;  but  the  restriction  not  to  pass  any  ex  post  facto 
law  was  to  secure  the  person  of  the  subject  from  injury 
or  punishment  in  consequence  of  such  law.  If  the  prohibi- 
tion against  making  ex  post  facto  laws  was  intended  to 
secure  personal  rights  from  being  affected,  or  injured,  by 
such  laws,  and  the  prohibition  is  sufficiently  extensive 
for  that  object,  the  other  restraints  I  have  enumerated 
were  unnecessary  and  therefore  improper,  for  both  of 
them  are  retrospective, 

**I  will  state  what  laws  I  consider  ex  post  facto  laws, 
within  the  words  and  the  intent  of  the  prohibition.  1st. 
Every  law  that  makes  an  action  done  before  the  passing 
of  the  law,  and  which  was  innocent  when  done,  criminal 
and  punishes  such  action.  2d.  Every  law  that  aggravates 
a  crime,  or  makes  it  greater  than  it  was,  when  committed. 
3d.  Every  law  that  changes  the  punishment,  and  inflicts  a 
greater  punishment  than  the  law  annexed  to  the  crime, 
when  committed.  4th.  Every  law  that  alters  the  legal 
rules  of  evidence,  and  receives  less,  or  diflPerent,  testimony, 
than  the  law  required  at  the  time  of  the  commission  of 
the  offence  in  order  to  convict  the  offender.  All  these,  and 
similar  laws,  are  manifestly  unjust  and  oppressive.  In  my 
opinion,  the  true  distinction  is  between  ex  post  facto  laws 
and  retrospective  laws.  Every  ex  post  facto  law  must  nec- 
essarily be  retrospective,  but  every  retrospective  law  is  not 
an  ex  post  facto  law.  The  former,  only,  are  prohibited. 
Every  law  that  takes  away,  or  impairs,  rights  vested, 
agreeably  to  existing  laws,  is  retrospective,  and  is  gen- 
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erally  unjust,  and  may  be  oppressive;  and  it  is  a  good 
general  rule,  that  a  law  should  have  no  retrospect;  but 
there  are  cases  in  which  laws  may  justly,  and  for  the 
benefit  of  the  community,  and  also  of  individuals,  relate 
to  a  time  antecedent  to  their  commencement;  as  statutes 
of  oblivion  or  of  pardon.  They  are  certainly  retrospective, 
and  literally  both  concerning  and  after,  the  facts  committed. 
But  I  do  not  consider  any  law  ex  post  facto,  within  the 
prohibition,  that  mollifies  the  rigor  of  the  criminal  law; 
but  only  those  that  create,  or  aggravate  the  crime;  or 
increase  the  punishment,  or  change  the  rules  of  evidence, 
for  the  purpose  of  conviction.  Every  law  that  is  to  have 
an  operation  before  the  making  thereof,  as  to  commence 
at  an  antecedent  time,  or  to  save  time  from  the  statute 
of  limitations,  or  to  excuse  acts  which  were  unlawful, 
and  before  committed,  and  the  like  is  retrospective.  But 
such  laws  may  be  proper  or  necessary,  as  the  case  may 
be.  There  is  a  great  and  apparent  difference  between 
making  an  unlawful  act  lawful,  and  the  making  an  innocent 
action  criminal,  and  punishing  it  as  a  crime.  The  ex- 
pressions ^ex  post  facto  laws'  are  technical,  they  had  been 
in  use  long  before  the  Bevolution,  and  had  acquired  an 
appropriate  meaning,  by  Legislators,  Lawyers,  and  Authors. 
The  celebrated  and  judicious  Sir  William  BlacJcstone,  in 
his  Commentaries,  considers  an  ex  post  facto  law  pre- 
cisely in  the  same  light  I  have  done.  His  opinion  is 
confirmed  by  his  successor,  Mr^.  Wooddeson,  and  by  the 
author  of  the  Federalist,  whom  I  esteem  superior  to  loth, 
for  his  extensive  and  accurate  knowledge  of  the  true 
principles  of  government.** 

An  ex  post  facto  law  was  defined  by  Mr.  Justice  Field 
in  Cummings  v.  Missouri,"  to  be,  *'a  law  which  im- 
poses a  punishment  for  an  act  which  was  not  pun- 
ishable at  the  time  it  was  committed;  or  imposes  ad- 
ditional punishment  to  that  then  prescribed;  or  changes 
the  rules  of  evidence  by  which  less  or  different  testi- 
mony is  sufficient  to  convict  than  was  then  required." 

*'A  law,''  said  Mr.  Justice  Washington,  in  United 
States  V.  Hall,*®  '*may  be  ex  post  facto  in  some  respects, 

«8  4  Wallace,  277-^25,  326. 
49  2  Washington,  373. 
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and   not   so   in   others — ^may  be    ex  post  facto   as  to    B, 
and  perfectly  justifiable  as  to  C* 

A  provision  in  a  State  Constitution  that  in  criminal 
cases,  not  capital,  the  jury  might  be  composed  of  eight 
persons,  was  held  to  be  an  ex  post  facto  provision  as  to 
felonies  which  were  committed  before  the  territory  had 
become  a  State.  This  was  upon  the  ground  that  the  Con- 
stitution of  the  United  States  gave  the  accused  at  the 
time  of  the  commission  of  the  offense  the  right  to  be 
tried  by  the  common  law  jury  of  twelve  persons,  and 
that  he  could  not  be  deprived  of  his  liberty  except  by 
the  unanimous  verdict  of  such  a  jury.'*^ 

A  statute  of  North  Dakota  provided  that  when  the 
judgment  of  death  was  pronounced  against  a  prisoner, 
the  day  of  execution  should  not  be  less  than  three  months 
after  the  day  on  which  judgment  was  entered,  and  not 
longer  than  six  months  thereafter,  and  that  the  judgment 
of  death  should  be  executed  within  the  walls  or  yard  of 
the  jail  of  the  county  in  which  the  conviction  was  had, 
or  within  some  convenient  enclosure  within  the  county, 
and  that  the  judgment  must  be  executed  by  the  sheriff 
of  the  county  where  the  conviction  was  had,  or  by  his 
deputies,  one  of  whom  must  be  present  at  the  execution. 
While  this  law  was  in  force  the  sentence  of  death  was 
pronounced  upon  the  accused.  But  before  the  prisoner 
had  been  sentenced  the  legislature,  without  changing 
the  law  for  the  punishment  of  murder  in  the  first  degree, 
passed  an  act  providing  that  all  executions  should  take 
place  at  the  penitentiary,  and  further  provided  that  the 
punishment  of  death  should  be  by  hanging  by  the  neck, 
and  the  warden  of  the  penitentiary,  or  in  case  of  his 
disability  to  be  present,  the  deputy  warden  should  be 
executioner,  and  that  the  punishment  should  be  inflicted 
within  the  walls  of  the  penitentiary  of  the  State  at  the 
capital  thereof  within  an  enclosure  proper  for  that  pur- 
pose. The  prisoner  was  sentenced  under  the  later  stat- 
ute and  it  was  claimed  in  his  behalf  that  that  act  of 
the  legislature  was  ex  post  facto,  but  the  Court  held  other- 
wise, saying,  that  the  act  did  not  create  a  new  'offense, 
nor   aggravate,    or   increase   the    enormity   of   the    crime 

50  Thompson  v.  Utah,  170  U.  8.,  356;  Cook  v.  U.  S.,  138  U.  S., 
157,  183. 
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which  the  accused  had  committed,  nor  require  the  inflic- 
tion upon  him  of  any  greater  or  more  severe  punishment 
than  was  prescribed  by  the  law  at  the  time  his  offense 
was  committed.    That  the  changes  looked  at  in  the  light 
of  reason  and  common  sense  were  to  be  taken  as  favor- 
able rather  than  as  unfavorable  to  him;  that  a  statute 
which  extended  the  day  of  execution  and  therefore  ex- 
tended the  time  which  the  convicted  person  might  live, 
was  for  his  benefit  and  was  a  mitigation  of  his  punish- 
ment to  that  extent;  and  that  a  statute  which  mitigated 
the  rigor  of  the  law  in  force  at  the  time  when  the  crime 
was   committed   could  not  be  regarded  as  ex  post  facto 
with  reference  to  that  crime.     It  was  also  held  in  the 
same  case  that  ^' close  confinement/'  does  not  mean  ''soli- 
tary  confinement;"   that   while   solitary   confinement    in- 
volved close  confinement,  the  criminal  could  be  kept  in 
close  confinement  without  being  subjected  to  solitary  con- 
finement, and  that  sentencing  a  prisoner  to  be  kept  in 
close  confinement  did  not  mean  that  he  was  to  be  kept 
in   solitary   confinement.     Held,   further,  that  there   was 
no    substantial    difference    between    ** confinement,"    and 
''close  confinement,"  that  each  of  these  terms  means  only 
such  custody  as  will  safely  secure  the  protection  of  the 
body  of  the  prisoner  on  the  day  appointed  for  his  execu- 
tion.»^ 

A  statute  belongs  to  the  class  of  ex  post  facto  laws 
which  by  its  necessary  operation  and  in  its  relation  to 
the  offense,  or  its  consequences,  alters  the  situation  of 
the  accused  to  his  disadvantage." 

An  act  of  January  24,  1865,  provided  that  after  its  pas- 
sage no  person  should  be  admitted  as  an  attorney  to  the 
Bar  of  the  Supreme  Court  of  the  United  States,  or  be 
allowed  to  appear  and  be  heard  by  virtue  of  any  previous 
admission  or  any  special  power  of  attorney,  unless  he 
shall  have  first  taken  and  subscribed  to  the  oath  pre- 
scribed by  the  act  of  July  2,  1862 — ^whieh  act  required 
the  afiiant  to  swear  or  affirm  that  he  had  never  volun- 
tarily borne  arms  against  the  United  States  since  he  had 
been  a   citizen  thereof;   that   he   had   never   voluntarily 

51  Rooney  y.  North  Dakota,  196  U.  S.,  319-325-26;  Holden  y.  Minn., 
137  U.  8.  483-491. 

52  Thompson  y.  Utah,  170  U.  S.,  351. 
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given  aid,  countenance,  counsel  or  eAcoaragement  to  per- 
sons engaged  in  armed  hostility  to  the  Govemment,  etc. 

A.  H.  Garland,  subsequently  Attorney-General  of  the 
United  States,  had  been  admitted  at  the  December 
term  of  1860  to  practice  before  the  Supreme  Court  of 
the  United  States.  As  Mr.  Garland  took  part  in  the  re- 
bellion against  the  United  States,  by  being  in  the  Congress 
of  the  so-called  Confederate  States,  first  in  the  lower  House, 
and  afterwards  in  the  Senate  of  that  body,  he  could  not 
take  the  oath  prescribed  in  the  act  above  referred  to. 
In  1865  Mr.  Garland  received  from  the  President  of  the 
United  States  a  full  pardon  and  amnesty  for  all  offenses 
by  him  committed,  arising  from  participation,  directly 
or  indirectly,  in  the  said  rebellion.  The  oath  was  to  the 
effect  that  Mr.  Garland  would  faithfully  support,  pro- 
tect and  defend  the  Constitution  of  the  United  States 
and  the  union  of  the  States  thereunder;  and  that  he 
would  in  like  manner  abide  by  and  faithfully  support  all 
laws  and  proclamations  which  had  been  made  during 
the  existing  rebellion  in  reference  to  the  emancipation 
of  slaves.  Mr.  Garland  resisted  the  act  of  January  24, 
1865,  claiming  that  it  was  unconstitutional  and  void. 
Justice  Field,  in  delivering  the  opinion  for  a  bare  major- 
ity of  the  court,  said  (p.  377):  "The  object  of  the 
statute  is  to  exclude  from  the  profession  of  the  law,  or 
at  least  from  its  practice  in  the  courts  of  the  United 
States,  certain  persons.  As  the  oath  prescribed  can  not 
be  taken  by  these  parties,  the  act,  as  against  them, 
operates  as  a  legislative  decree  of  perpetual  exclusion. 
An  exclusion  from  any  of  the  professions  or  any  of  the 
ordinary  avocations  of  life  for  past  conduct  can  be  re- 
garded in  no  other  light  than  as  punishment  for  such 
conduct.  The  exaction  of  the  oath  is  the  mode  provided 
for  ascertaining  the  parties  upon  whom  the  act  is  in- 
tended to  operate,  and  instead  of  lessening,  increases  its 
objectionable  character.  All  enactments  of  this  kind 
partake  of  the  nature  of  bills  of  pains  and  penalties,  and 
are  subject  to  the  constitutional  inhibition  against  the 
passage  of  bills  of  attainder,  under  which  general  designa- 
tion they  are  included. 

"In  the   exclusion  which  the   statute   adjudges   it  im- 
poses a  punishment  for  some  of  the  acts  specified  which 
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were  not  punishable  at  the  time  they  were  committed; 
and  for  other  of  the  acts  it  adds  a  new  punishment  to 
that  before  prescribed,  and  it  is  thus  brought  within  the 
further  inhibition  of  the  Constitution  against  the  passage 
of  an  ex  post  facto  law." 
The  act  was  held  to  be  unconstitutional.*' 
We  have  seen  that  the  principle  is  established  that 
ex  post  facto  laws  apply  only  to  criminal  statutes.  Mr. 
Justice  Miller  observes  on  this  subject,  ^'^Ex  post  facto 
laws'  Are  laws  intended  to  operate  in  the  way  of  punish- 
ing crimes  which  are  passed  after  the  offense  or  crime 
for  which  the  party  is  being  tried  was  committed.  It  was 
at  one  time  suggested  that  this  kind  of  enactment  might 
be  held  to  be  any  law  which  affected  the  rights  of  a 
person,  civilly  or  criminally,  after  those  rights  had  been 
acquired  or  established  in  accordance  with  existing  laws. 
This,  however,  is  a  mistake,  and  the  phrase,  ^ex  post  facto 
laws'  has  application  alone  to  laws  which  relate  to  crimes 
and  criminal  proceedings,  because  it  was  used  in  that 
limited  sense  by  our  English  ancestors  long  previous  to 
the  formation  of  the  Constitution."" 

A.  was  convicted  of  murder,  the  punishment  for  which 
was  death.  Subsequent  to  his  conviction  and  prior 
to  his  execution,  the  legislature  of  the  State  passed  a 
law  that  persons  so  convicted  should  be  kept  in  solitary 
confinement  until  infliction  of  the  death  penalty.  This 
statute  was  held  to  be  an  ex  post  facto  law,  and  it  was 
further  held  that  both  punishments  could  not  be  inflicted 
upon  the  prisoner.  Held  further,  that  that  provision  of 
the  statute  which  commanded  the  sheriff  to  withhold 
knowledge  of  the  day  of  execution  from  the  prisoner 
was  void,  since  it  was  not  a  part  of  the  law  when  the 
crime  was  committed.  The  general  doctrine  was  stated 
to  be,  that  a  law  passed  subsequent  to  the  commission  of 
a  crime,  which  inflicts  a  greater  punishment  for  the  crime 
than  was  done  by  the  law  at  the  time  it  was  committed, 
or  which  changes  the  relation  of  the  prisoner  to  his  dis- 
advantage, is  an  ex  post  facto  law,  and  contrary  to  the 
Constitution  of  the  United  States.'' 

68  Ex  parte  Garland,  4  Wallace,  333. 

B4  Miller  on  the  Constitution,  586. 

59  Medley  Petitioner,   134  U.  S.,  160-171-72. 
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But  a  State  law  which  changes  the  trial  from  one 
comity  to  another,  even  though  in  a  different  district 
from  the  one  in  which  the  offense  was  committed,  or 
where  the  indictment  was  found,  does  not  amount  to  an 
ex  post  facto  law,  though  passed  after  the  commission  of 
the  offense  or  the  indictment  was  found.^ 

MQut  v.  The  State,  <)  Wallaoe,  86. 


CHAPTBE  XXXI. 

POWEBS    DENIED    TO    THE    CONGRESS     CONTINUED — CAPITATION 
OB    DIRECT    TAXES^     HOW     LAID — NO     TAX     ON     EXPORTS — 

NO     PBEFEBENCB    TO    PORTS    OF    ANY    STATE VESSELS 

FROM  ONE  STATE  NOT  TO  PAY  DUTY  IN  ANOTHER  STATE 

^MONEY,   HOW   DRAWN   FROM   TREASURY — ^ACCOUNT   OF 

RECEIPTS   AND  EXPENDITURES ^UNITED   STATES   NOT   TO 

GRANT  TITLES  OF  NOBILITY ^ACCEPTANCE  OF  PRESENTS 

BY  OFFICIALS  OF  UNITED  STATES  PROHIBITBD. 

No  Oapitation,  or  other  direct  Tax  shall  be  laid,  unless 
in  Proportion  to  the  Oensns  or  Enumeration  herein  heiort 
directed  to  be  taken. 

Mr.  Pinckney's  plan  contained  the  provision:  **No 
capit&tion  tax  shall  be  laid  but  in  proportion  to  the 
census  before  directed/'* 

The  Committee  of  Detail  reported  as  the  5th  section  in 
its  7th  article,  ''No  capitation  tax  shall  be  laid,  unless 
in  proportion  to  the  census  herein  before  directed  to  be 
taken. ''« 

Neither  Mr.  Pinckney's  plan  nor  the  report  of  the 
Committee  of  Detail  referred  to  any  tax  except  a  capita- 
tion tax. 

This  clause  together  with  other  clauses  reported  by  the 
Committee  of  Detail  was  referred  to  the  Committee  of 
Eleven.  On  the  24th  of  August  that  committee  reported 
in  favor  of  retaining  the  clause  under  consideration.* 
It  was  then  adopted  by  the  Committee  on  Style  and  in- 
serted in  its  report  of  the  Constitution.* 

On  the  14th  of  September,  when  the  report  of  that 
committee  was  being  considered,  Mr.  Bead  moved  to  in- 
sert   after    "capitation,'*    the    words    **or    other    direct 

1  Journal,  68. 
s  Journal,  455. 
•  Journal,  599. 
4  Journal,  706. 
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tax,"  which  was  agreed  to.  Colonel  Mason  then  moved 
to  insert  the  words  ''or  enumeration,"  as  explanatory  of 
the  word  ''census,"  which  was  also  agreed  to.*  This  comi- 
pleted  the  clause  and  it  was  inserted  in  the  Constitution 
after  this  amendment  had  been  made  to  it. 

Capitation  is  from  caput,  the  Latin  word  for  head. 
Capitation  taxes,  therefore,  are  taxes  by  the  head,  or  as 
they  are  generally  called  poll  taxes,  by  which  are  meant 
taxes  upon  polls,  heads,  or  persons.  Poll  is  akin  to  Low 
German  polle,  meaning  the  head  of  a  person,  so  that  cap- 
itation taxes  and  poll  taxes  are  taxes  by  the  head. 
On  the  subject  of  poll  taxes  Hamilton  said: 
"As  to  poU  taxes,  I  without  scruple,  confess  my  dis- 
approbation of  them;  and  though  they  have  prevailed 
from  an  early  period  in  the  New  England  States,  which 
have  uniformly  been  the  most  tenacious  of  their  rights, 
I  should  lament  to  see  •  them  introduced  into  practice 
under  the  National  Government.  But  does  it  follow, 
because  there  is  a  power  to  lay  them,  that  they  will 
actually  be  laidt  Every  State  in  the  Union  has  power  to 
impose  taxes  of  this  kind;  and  yet  in  several  of  them 
they  are  unknown  in  practice.  Are  the  State  Govern- 
ments to  be  stigmatized  as  tyrannies,  because  they  pos- 
sess this  power!  If  they  are  not,  with  what  propriety 
can  the  like  power  justify  such  a  charge  against  the 
National  Government,  or  even  be  urged  as  an  obstacle  to 
its  adoption?  As  little  friendly  as  I  am  to  the  species  of 
imposition,  I  still  feel  a  thorough  conviction,  that  the 
power  of  having  recourse  to  it,  ought  to  exist  in  the 
Federal  Government.  There  are  certain  emergencies  of 
nations,  in  which  expedients,  that  in  the  ordinary  state 
of  things  ought  to  be  forborne,  become  essential  to  the 
public  weal.  And  the  Government,  from  the  possibility 
of  such  emergencies,  ought  ever  to  have  the  option  of 
making  use  of  them.  The  real  scarcity  of  objects  in  this 
country,  which  may  be  considered  as  productive  sources 
of  revenue,  is  a  reason  peculiar  to  itself,  for  not  abridg- 
ing the  discretion  of  the  national  council  in  this  respect. 
There  may  exist  certain  critical  and  tempestuous  conjunc- 
tures of  the  State,  in  which  a  poll  tax  may  become  an  in- 

s  Journal,  728. 
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estimable  resource.  And  as  I  know  nothing  to  exempt 
this  portion  of  the  globe  from  the  common  calamities 
that  have  befallen  other  parts  of  it,  I  acknowledge  my 
aversion  to  every  project  that  is  calculated  to  disarm 
the  Government  of  a  single  weapon,  which  in  any  possible 
contingency  might  be  usefully  employed  for  the  general 
defense  and  security.*'* 

The  subject  of  direct  taxes  has  already  been  considered. 

In  Loughborough  v.  Blake^  Chief  Justice  Marshall,  in 
referring  to  this  clause  said:  ''The  census  to  which  it 
refers  is  found  in  that  clause  of  the  Constitution  which 
makes  numbers  the  standard  by  which  both  representa- 
tives and  direct  taxes  shall  be  apportioned  among  the 
States."^ 

The  provision  that  a  capitation  or  rather  direct  tax, 
must  be  laid  in  proportion  to  the  census  or  enumeration, 
is  not  strictly  a  limitation  of  power,  but  a  rule  prescrib- 
ing the  mode  in  which  it  shall  be  exercised.' 

No  Tax  or  Duty  shall  be  laid  on  Articles  exported  ftom 
any  State.  No  Preference  shall  be  given  by  any  Regula- 
tion of  Commerce  or  Revenue  to  the  Ports  of  one  State  over 
those  of  another;  nor  shall  Vessels  bound  to,  or  from,  one 
State  be  obliged  to  enter,  clear,  or  pay  Duties  in  another. 


No  Tax  or  Duty  shall  be  laid  on  Articles  exported  from 
any  State. — ^This  is  almost  the  exact  language  found  in 
Art.  7,  Sec.  4,  of  the  report  of  the  Committee  of  Detail,* 
where  the  clause  was  reported  along  with  that  on  the 
subject  of  migration  or  importation  of  persons.  In  the 
Convention  it  provoked  considerable  debate.  Mr.  Lang- 
don  said  that  under  it  the  States  were  left  free  to  tax 
exports,  and  this  he  was  opposed  to.** 

Mr.  Ellsworth  said  the  power  of  regulating  trade  be- 
"  tween  the  States  would  protect  them  against  each  other. 

•  The  Federalist,  No.  36. 

T  5  Wbeaton,  317-21. 

sVeazie  Bank  v.  Fenno,  8  Wallace,  633-541;  Nicol  v.  Ames,  173 
U.  B.,  60»;  Spreckles  v.  McClain,  192  U.  8.,  397;  Springer  v.  U.  S., 
102  U.  S.,  586;  Pollock  y.  Farmers,  etc.,  157  U.  8.,  429. 
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There  were  solid  reaaons  against  Congress  taxing  exports. 
Pirsty  it  would  diseonrage  industry,  as  taxes  on  imports 
diseoorage  Inxmy.  Second,  the  produce  of  different 
States  was  such  as  to  prevent  uniformity  in  such  taxes. 
Third,  the  taxing  of  exports  would  engender  incurable 
jealousies.  After  further  debate  on  the  ijuestion  Mr. 
Clymer  moved  to  insert  after  the  word  ''duty"  the  words 
''for  the  purpose  of  revenue,"  but  this  was  defeated  by 
a  vote  of  three  to  eight.^^ 

Mr.  Madison  then  moved  to  insert  at  the  end  of  the 
clause  the  words,  "unless  by  consent  of  two-thirds  of  the 
legislature,"  and  this  was  also  defeated  by  a  vote  of 
five  to  six.  The  clause  "that  no  tax  on  exports  shall  be 
laid"  was  then  passed  by  a  vote  of  seven  to  four." 

The  first  sentence  of  this  clause  is  the  only  prohibi- 
tion or  restraint  the  Constitution  puts  upon  tiie  taxing 
power  of  Congress.  In  the  License  Tax  Cases^*  it  is  said: 
"The  power  of  Congress  to  tax  is  a  very  extensive  power. 
It  is  given  in  the  Constitution,  with  only  one  exception 
and  only  two  qualifications.  Congress  can  not  tax  ex- 
ports, and  it  must  impose  direct  taxes  by  the  rule  of  ap- 
portionment, and  indirect  taxes  by  the  rule  of  uniform- 
ity." 

The  Constitution  gives  the  power  to  tax,  both  directly 
and  indirectly  to  the  National  Government,  subject  to 
the  one  prohibition  of  any  tax  upon  exports.^^ 

The  object  of  the  Constitution  in  establishing  this  re- 
straint was  to  prevent  the  interference  by  Congress  with 
exports.** 

Mr.  Madison  said,  "The  prohibition  of  a  tax  on  exports 
resulted  from  the  apparent  impossibility  of  raising  in 
that  mode  a  revenue  from  the  States,  proportioned  to 
their  ability  to  pay  it;  the  ability  of  some  being  derived 
in  a  great  measure,  not  from  their  exports,  but  from 
their  fisheries,  from  their  freights,  and  from  commerce 
at  large,  in  some  of  its  branches  altogether  external  to 
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the  United  States;  the  profits  from  all  which  being  in- 
visible and  intangible,  would  escape  a  tax  on  exports."^* 
This  clause  means  that  no  ''burden  shall  be  placed  on 
exportation,  and  does  not  require  the  payment  of  bounty/* 
and  such  a  tax  as  this  clause  forbids  is  limited  to  foreign 
exportations.^^ 

No  Preference  shall  be  given  by  any  Regulation  of 
Commerce  w  Revenue  to  the  Ports  of  one  State  over 
those  of  another. 

In  the  Convention,  Mr.  Sherman,  as  chairman  of  a 
special  committee,  moved:  ''Nor  shall  any  regulation  of 
commerce  or  revenue  give  preference  to  the  ports  of  one 
State  over  those  of  another,  or  oblige  vessels  bound  to 
or  from  any  State  to  enter,  clear,  or  pay  duties  in  an- 
other."^* 

On  the  31st  of  August  it  was  unanimously  agreed  that 
the  following  clause  should  be  inserted:  "Nor  shall  any 
regulation  of  commerce  or  revenue  give  preference  to 
ports  of  one  State  over  those  of  another.'*^® 

Later,  while  the  report  of  the  Committee  on  Style  was 
undergoing  supervision  in  the  Convention,  there  was  add- 
ed to  the  clause,  "No  tax  or  duty  shall  be  laid  on  ar- 
ticles exported  from  any  State,"  and  also,  "No  prefer- 
ence shall  be  given,  by  any  regulation  of  commerce  or 
revenue,  to  the  ports  of  one  State  over  those  of  another, 
nor  shall  vessels  bound  to  or  from  one  State  be  obliged 
to  enter,  clear,  or  pay  duties,  in  another. '**** 

This  clause,  it  was  held  in  Munn  v.  Illinois,*^  operates 
only  as  a  limitation  of  the  powers  of  Congress,  and  in 
no  respect  affects  the  States  in  the  regulation  of  their 
domestic  affairs. 

The  clause  purports  to  preserve  the  commercial  re- 
lationship of  the  States,  and  adverse  legislation  would  be 
in  violation  of  the  Constitution." 

i«  MadiBon'8  Writings,  vol.  3,  640. 

17  Cornell  v.  Coyne,  192  U.  8.,  426;   Dooley  v.  U.  B.,  183  U.  B., 
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But  it  was  held  in  Pennsylvania  v.  Bridge  Co.,"  that: 
''An  act  declaring  a  bridge  over  the  Ohio  River  to  be 
a  lawful  structure  and  requiring  ofBcers  and  crews  of 
vessels  navigating  that  river  to  regulate  their  vessels  so 
as  not  to  interfere  with  the  elevation  and  construction 
of  the  bridges  did  not  interfere  with  this  clause." 

Mr.  Justice  Nelson,  in  his  opinion  in  this  case,  gives  the 
following  interesting  history  of  this  clause: 

**The  propositions  originally  introduced  into  the  Con- 
vention, from  which  this  clause  in  the  Constitution  was 
derived,  declared  that  Congress  shall  not  have  power 
to  compel  vessels  belonging  to  citizens  or  foreigners  to 
enter  or  pay  duties  or  imposts  in  any  other  State  than 
that  to  which  they  were  bound,  nor  to  clear  from  any 
other  than  that  in  which  their  cargoes  were  laden.  Nor 
shall  any  privilege  or  immunity  be  granted  to  any  vessels 
on  entering  or  clearing  out,  or  paying  duties  or  imposts, 
in  one  State  in  preference  to  another.  Also,  that  Con- 
gress shall  not  have  power  to  fix  or  establish  the  particu- 
lar ports  for  collecting  the  duties  or  imposts  in  any 
State,  unless  the  State  should  neglect  to  fix  them  upon 
notice.  I  give  merely  the  substance  of  the  several  prop- 
ositions. 

''Luther  Martin,  in  his  letter  to  the  legislature  of 
Maryland,  says  that  these  propositions  were  introduced 
into  the  Convention  by  the  Maryland  delegation;  and 
that  without  them,  he  observes,  it  would  have  been  in 
the  power  of  Congress  to  compel  ships  sailing  in  or  out 
of  the  Chesapeake  to  clear  or  enter  at  Norfolk,  or  some 
port  in  Virginia — a  regulation  that  would  be  injurious 
to  the  commerce  of  Maryland.  It  appears  also  from  the 
reports  of  the  Convention,  that  several  of  the  delegates 
from  that  State  expressed  apprehensions  that  under  the 
power  to  regulate  commerce  Congress  might  favor  ports 
of  particular  States,  by  requiring  vessels  destined  to  other 
States  to  enter  and  clear  at  the  ports  of  the  favored  ones, 
as  a  vessel  bound  for  Baltimore  to  enter  and  clear  at 
Norfolk. 

"These  several  propositions  finally  took  the  form  of 
the  clause  in  question,  namely:     'No  preference  shall  be 
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given  by  any  regulation  of  commerce  or  revenue  to  the 
ports  of  one  State  over  those  of  another;  nor  shall  ves- 
sels bound  to  or  from  one  State  be  obliged  to  enter  or 
clear   or  pay  duties   in   another.' 

'*The  power  to  establish  their  ports  of  entry  and  clear- 
ance by  the  States  was  given  up,  and  left  to  Congress. 
But  the  rights  of  the  States  were  secured,  by  the  exemp- 
tion of  vessels  from  the  necessity  of  entering  or  paying 
duties  in  the  ports  of  any  State  other  than  that  to  which 
they  were  bound,  or  to  obtain  a  clearance  from  any 
port  other  than  at  the  home  port,  or  that  from  which 
they  sailed.  And,  also,  by  the  provision  that  no  prefer- 
ence should  be  given  by  any  regulation  of  commerce  or 
revenue,  to  the  ports  of  one  State  over  those  of  another. 
So  far  as  the  regulation  of  revenue  is  concerned,  the 
prohibition  in  the  clause  does  not  seem  to  have  been 
very  important,  as,  in  a  previous  section,  it  was  de- 
clared, that  'all  duties,  imposts,  and  excises,  shall  be 
uniform  throughout  the  United  States;'  and,  as  to  a 
preference  by  a  regulation  of  commerce,  the  history  of 
the  provision,  as  well  as  its  language,  looks  to  a  pro- 
hibition against  granting  privileges  or  immunities  to 
vessels  entering  or  clearing  from  the  ports  of  one  State 
over  those  of  another.  That  these  privileges  and  immuni- 
ties, whatever  they  may  be  in  the  judgment  of  Congress, 
shall  be  common  and  equal  in  all  the  ports  of  the  several 
States.  Thus  much  is  undoubtedly  embraced  in  the  pro- 
hibition; and  it  may,  certainly,  also  embrace  any  other 
description  of  legislation  looking  to  a  direct  privilege  or 
preference  of  the  ports  of  any  particular  State  over  those 
of  another.  Indeed,  the  clause,  in  terms,  seems  to  im- 
port a  prohibition  against  some  positive  legislation  by 
Congress  to  this  effect,  and  not  against  any  incidental 
advantages  that  might  possibly  result  from  the  legislation 
of  Congress  upon  other  subjects  connected  with  com- 
merce, and  confessedly  within  its  power. 

*' Besides,  it  is  a  mistake  to  assume  that  Congress  is 
forbidden  to  give  a  preference  to  a  port  in  one  State 
over  a  port  in  another.  Such  preference  is  given  in 
every  instance  where  it  makes  a  port  in  one  State  a  port 
of  entry,  and  refuses  to  make  another  port  in  another 
State  a  port  of  entry.  No  greater  preference,  in  one 
48 
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seDJse,  can  be  more  directly  given  than  in  this  yrsij; 
and  yet,  the  power  of  Congress  to  give  such  preference 
has  never  been  questioned.  Nor  can  it  be  without  assert- 
ing that  the  moment  Congress  makes  a  port  in  one 
State  a  port  of  entry,  it  is  bound,  at  the  same  time,  to 
make  all  other  ports  in  all  other  States  ports  of  entry. 
The  truth  seems  to  be,  that  what  is  forbidden  is,  not  dis- 
crimination between  individual  ports  within  the  same 
or  different  States,  but  discrimination  between  States/' 

In  South  Carolina  v,  Georgia"  it  was  claimed  that 
closing  the  channel  of  a  river  on  the  South  Carolina 
side  of  Hutchinson's  bland  was  a  preference  given  to 
the  ports  of  Georgia  forbidden  by  this  clause  of  the  Con- 
stitution, but  the  Court  said  that  a  prohibition  of  such  a 
preference  does  not  extend  to  acts  which  may  directly 
benefit  the  ports  of  one  State  and  only  incidentally  in- 
juriously affect  those  of  another,  such  as  the  improve- 
ment of  rivers  and  harbors,  the  erection  of  lighthouses 
and  other  facilities  of  commerce.  **It  will  not  do,"  said 
the  court,  (referring  to  the  decision  in  18  How.,  supra,)  **to 
say  that  the  exercise  of  an  admitted  power  of  Congress 
conferred  by  the  Constitution  is  to  be  withheld,  if  it 
appears  or  can  be  shown  that  the  effect  and  operation  of 
the  law  may  in-cidentally  extend  beyond  the  limitation 
of  the  power." 

This  clause  is  a  restraint  upon  the  General  Govern- 
ment and  not  upon  the  States.^' 

Nor  shall  Vessels  bound  to,  or  from,  one  State,  be  obliged 
to  enter,  clear,  or  pay  Duties  in  another. 

This  was  part  of  the  commerce  clause  which  Mr.  Sher- 
man, from  the  special  committee,  reported  should  be 
inserted  after  the  fourth  clause  of  the  seventh  article. 
When  it  came  up  in  the  Convention  there  was  some  ob- 
jection to  it  by  Mr.  Mhdison  and  other  members,  because 
they  thought  the  restriction  would  cause  inconvenience, 
and  the  purpose  of  the  plan  would  thus  be  defeated,  but 
it  was  carried  by  a  vote  of  eight  to  two." 

This   language    is    intended   to    prevent   vessels    bound 

«*  93  U.  S.,  13. 
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to  or  from  a  port  in  any  State  being  obliged  to  enter, 
clear  or  pay  duties  in  any  State  other  than  that  to  or 
from  which  they  shall  be  proceeding.*^ 

No  Money  shall  be  drawn  from  the  Treasury,  but  in 
Consequence  of  Appropriations  made  by  Law;  and  a  regu.- 
lar  Statement  and  Account  of  the  Beceipts  and  Expendi- 
tures of  all  public  Money  shall  be  published  tram  time 
to  time. 

"By  law''  means  an  appropriation  voted  by  Congress 
and  duly  approved  by  the  President.  In  no  other  way 
can  money  be  gotten  from  the  treasury.*'  The  Secretary 
of  the  Treasury  can  not  pay  out  money  not  appropriated.** 

On  July  26,  the  Convention  referred  a  series  of  reso- 
lutions to  the  Committee  of  Detail.  One  of  these  con- 
tained a  clause  that  "No  money  shall  be  drawn  from 
the  public  treasury,  but  in  pursuance  of  appropriations 
to  be  originated  by  the  first  branch."**^  On  the  6th  of 
August  the  Committee  of  Detail  reported,  and  one  of  its 
sections — Sec.  5  of  Art.  4 — contained  this  clause:  "No 
money  shall  be  drawn  from  the  public  treasury,  but  in 
pursuance  of  appropriations  that  shall  originate  in  the 
House  of  Representatives,''"  which  was  connected  with 
the  provision  that,  "All  bills  for  raising  or  appropriating 
money,  etc.,  shall  originate  in  the  House  of  Representa- 
tives and  not  be  altered  in  the  Senate."  There  was  but 
little  difference  in  the  language  of  the  sections  so  far  as 
each  prohibited  money  from  being  drawn  from  the  treasury. 
Subsequently  the  whole  of  section  5  article  4  was  stricken 
out  on  account  of  objections  to  that  part  of  it  which  re- 
quired that  bills  for  raising  money  originate  in  the  House 
of  Representatives  and  could  not  be  altered  or  amended 
in  the  Senate.'*  This  provoked  a  general  debate  and  con- 
siderable opposition.  Mr.  Randolph  gave  notice  that  he 
would  move  for  a  reconsideration  of  the  vote.  On  Sep- 
tember 5  the  select  Committee  of  Eleven  made  its  report 

27  United  States  v.  Williams,  Fed.  Cas.,  No.  16700. 
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to  the  Convention,  which  contained  the  following  clause 
in   connection   with   the   provision   that   bills   for    raising 
revenue  shall  originate  in  the  House  of  Representatives: 
**No   money  shall   be   drawn  from   the   treasury,    but   in 
consequence    of   appropriations   made   by   law.'*"      When 
this  section  came  up  in  the  Convention  Gk)uvernear  Mor- 
ris moved  to  postpone  its  consideration.     He  said  it  had 
been  agreed  upon  in  the  Committee  as  a  compromise,  and 
he  should  move  to  postpone  it  as  it  stood.     There  was 
objection  to  its  postponement,  but  the  motion  was  carried 
by  a  vote  of  nine  to  two."    Subsequently  the  motion  was 
again  taken  up,  and  after  some  changes  in  the  preceding 
portion  of  the  section  it  was  passed,  including  the  clause 
in  question,  by  a  vote  of  nine  to  two."     The  Committee 
on  Style  separated  the  clause  in  question  from  the  other 
portions  of  the  section,  and  reported  it  as  it  is  found  in 
the   Constitution.'*   Congress   did   not   appropriate    money 
otherwise  than  by  a  bill  till  the  second  session   of  the 
Twenty-seventh  Congress — more  than  fifty  years  after  the 
establishment    of    the    Government.      This    practice    very 
clearly  indicates  that  the  fathers  of  the  Constitution  who 
sat  as  members  of  the  early  Congresses  and  their  succes- 
sors, for  a  long  period,  construed  this  clause  to  mean  that 
appropriations  should  be  made  only  by  law,  and  never  by 
an  appropriation  contained  in  a  joint  resolution.*^ 

A  regular  Statement  and  Account  of  the  BeceiptB  and 
Expenditures  of  all  public  Money  shall  be  published  from 
time  to  time. — ^In  a  debate  which  occurred  on  a  report 
to  the  Convention  Dr.  Franklin  and  others  spoke  in  favor 
of  the  pvblicity  of  accounts.*'  The  matter  does  not  seem 
to  have  come  up  again  until  the  Committee  on  Style  was 
revising  the  Constitution,  when  Mr.  Mason  moved  that 
'*An  account  of  the  public  expenditures  shall  be  annually 
published.''" 

Mr.  Gouverneur  Morris  said  this  would  be  impossible 
in  many  cases. 

ss  Journal,  661. 

S4  Journal,  662. 

ss  Journal,  690,  601. 

••Journal,  706. 

•7  Jefferson's  Manual,  361,  862,  ed.  1892. 

•«  Journal,  306. 

••Journal,  729. 


POWEBS  DENIED  TO  CONGBESS.  757 

Mr.  King  remarked  that  the  term  ''expenditures"  went 
to  ** every  minute  'shilling,'  and  was* impracticable." 

Mr.  FitzSimons  said  it  was  absolutely  impossible  to 
publish  expenditures  to  the  full  extent  of  the  term. 

Mr.  Madison  moved  to  substitute  the  words  "from 
time  to  time"  for  the  word  "annually."*®  This  was 
agreed  to  without  objection,  and  the  clause  was  added  to 
the  words  "appropriations  by  law,"  and  the  clause  was 
made  to  read  as  it  is  found  in  the  Constitution.*^ 

In  United  States  v.  Realty  Co.**  the  court  said:  "In 
regard  to  the  question  whether  the  facts  in  any  given 
case  bring  it  within  the  description  of  that  class  of  claims 
which  Congress  can  or  ought  to  recognize,  as  founded 
upon  equitable  and  moral  considerations  and  grounded  upon 
principles  of  right  and  justice,  we  think  that  generally 
such  question  must  in  its  nature  be  one  for  Congress  to 
decide  for  itself.  Its  decision  recognizing  such  a  claim 
and  appropriating  money  for  its  payment  can  rarely,  if 
ever,  be  the  subject  for  review  by  the  judicial  branch 
of  the  Government." 

In  United  States  v.  Umstead,*'  the  contention  of 
the  Government  was  that  after  the  claim  had  been  pre- 
sented, audited,  allowed,  and  paid  in  the  usual  manner, 
without  the  employment  of  any  fraudulent  means  to 
induce  such  action,  it  was  nevertheless  competent  for 
the  Comptroller  of  the  Treasury,  within  a  year  after  the 
allowance,  to  revise  the  claim  ex  parte,  and  direct  the 
Auditor  for  the  War  Department  to  state  an  account 
against  the  claimant  for  the  sum  of  money  which  he 
ought  to  receive.  But  the  court  held  that  such  conten- 
tion on  the  part  of  the  Government  could  not  be  allowed. 

No  Title  of  Nobility  shall  be  granted  by  the  United 
States:  And  no  Person  holding  any  Office  of  Profit  or 
Trust  under  them,  shall,  without  the  Consent  of  the  Con- 
gress, accept  of  any  present,  Emolument,  Office,  or  Title, 
of  any  kind  whatever,  from  any  King,  Prince,  or  foreign 
State. 

*o  Journal,  729. 
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Mr.  Pinckney  was  the  author  of  this  provision. 

The  Constitations  of  Maryland  and  Deleware  con- 
tained provisions  similar  to  this  clause,  and  the  Articles 
of  Confederation  provided:  ''Nor  shall  any  person  hold- 
ing any  office  of  profit  or  trust  under  the  United  States, 
or  any  of  them,  accept  of  any  present,  emolument,  office, 
or  title,  of  any  kind  whatever,  from  any  king,  prince, 
or  foreign  State,  nor  shall  the  United  States  in  Congress 
assembled,  grant  any  title  of  nobility.**** 

In  commenting  upon  this  clause  Mr.  Hamilton  remarked : 
''Nothing  need  be  said  to  illustrate  the  importance  of 
the  prohibition  of  titles  of  nobility.  This  may  truly  be 
denominated  the  comer-stone  of  Republican  Govern- 
ment; for  so  long  as  they  are  excluded,  there  can  never 
be  serious  danger  that  the  Gk)vernment  will  be  any  other 
than  that  of  the  people."** 

In  the  Convention  the  Committee  of  Detail  reported: 
"The  United  States  shall  not  grant  any  title  of  nobil- 
ity,'*** which  was  accepted  without  objection.  It  would 
hardly  be  expected  that  a  convention  engaged  in  framing 
a  Constitution  for  a  republic  would  consent  that  titles 
of  nobility  would  be  recognized  in  the  organic  law  of 
the  country.  Hence  the  unanimity  of  the  vote  prohibiting 
it.  On  a  late  day  in  the  Convention  Mr.  Pinckney  urged 
the  necessity  of  "preserving  foreign  ministers  and  other 
officers  of  the  United  States,  independent  of  external  in- 
fluence;*' and  he  moved  to  insert  the  following  words 
after  the  foregoing  provision:*"'  "No  person  holding  any 
office  of  trust  or  profit  under  the  United  States  shall, 
without  the  consent  of  the  legislature,  accept  of  any  pres- 
ent, emolument,  office,  or  title  of  any  kind  whatever 
from  any  king,  prince,  or  foreign  State,****  and  this  was 
agreed  to  unanimously  without  discussion. 

44  Articles  of  Confederation,  art.  6. 
48  The  Federalist,  No.  84. 
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The  expression  was  changed  to  its  present  reading  by 
the  Committee  on  Style.** 

When  this  clause  was  under  consideration  in  the  Vir- 
ginia Convention  which  ratified  the  Constitution,  Gover- 
nor Randolph  made  the  following  comment  concerning  it: 

''The  next  restriction  is,  that  no  titles  of  nobility  shall 
be  granted  by  the  United  States.  If  we  cast  our  eyes 
to  the  manner  in  which  titles  of  nobility  first  originated, 
we  shall  find  this  restriction  founded  on  the  same  prin- 
ciples. These  sprang  from  military  and  civil  offices.  Both 
are  put  in  the  hands  of  the  United  States,  and  therefore 
I  presume  it  to  be  an  exception  to  that  power. 

**The  last  restriction  restrains  any  person  in  office  from 
accepting  of  any  present  or  emolument,  title,  or  office, 
from  any  foreign  prince  or  State.  It  must  have  been 
observed  before,  that,  though  the  Confederation  had  re- 
stricted Congress  from  exercising  any  powers  not  given 
th^m,  yet  they  inserted  it,  not  from  any  apprehension  of 
usurpation^  but  for  greater  security.  This  restriction  is 
provided  to  prevent  corruption.  All  men  have  a  natural 
inherent  right  of  receiving  emoluments  from  anyone, 
unless  they  be  restrained  by  the  regulations  of  the  com- 
munity. An  accident  which  actually  happened  operated 
in  producing  the  restriction.  A  box  was  presented  to  our 
ambassador  by  the  king  of  our  allies.  It  was  thought 
proper  in  order  to  exclude  corruption  and  foreign  influ- 
ence, to  prohibit  anyone  in  office  from  receiving  or  hold- 
ing any  emoluments  from  foreign  States.  I  believe  that 
if,  at  that  moment,  when  we  were  in  harmony  with  the 
king  of  France,  we  had  supposed  that  he  was  corrupting 
our  ambassador,  it  might  have  disturbed  that  confidence, 
and  diminished  that  mutual  friendship,  which  contributed 
to  carry  us  through  the  war.''*® 

When  the  Constitution  was  before  the  Massachusetts 
Convention  for  the  purpose  of  ratification,  among  the 
amendments  which  that  Convention  adopted  and  recom- 
mended for  insertion  in  the  original  instrument,  was  the 
following:  '/Congress  shall  at  no  time  consent  that  any 
person  holding  an  office  of  trust  or  profit,  under  the 
United  States,  shall  accept  of  a  title  of  nobility,  or  any 
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other  title  or  of3ce,  from  any  king,  prince  or  foreign 
State.  "'^^  It  will  be  observed  that  this  proposed  amend- 
ment did  not  prevent  any  person  holding  an  office  of 
trast  or  profit  under  the  United  States  from  accepting 
any  present  or  emolument,  but  the  prohibition  was  limited 
to  the  acceptance  of  a  title  of  nobility,  or  any  other  title 
or  office. 

When  Prince  Henry  of  Prussia  visited  the  United  States 
in  1902  he  made  presents  of  portraits  to  the  Navy  Depart- 
ment, and  Military  and  Naval  Academies,  and  of  photo- 
graphs to  several  civil  and  military  officers  of  the 
United  States.  Prince  Henry  was  not  occupying  a  throne, 
but  was  a  titular  prince.  The  question  was  submitted 
by  an  officer  of  the  Government  to  the  Attorney-General, 
whether  the  constitutional  prohibition  prevented  the  ac- 
ceptance of  these  presents.  The  acting  Attorney-General 
held  that,  although  Prince  Henry  was  only  a  titular 
prince,  an  acceptance  of  a  present  from  him  would  come 
within  the  prohibition;  he  also  held  that,  as  the  Consti- 
tution forbids  any  person  holding  any  office  under  the 
United  States  from  accepting  any  present,  emolument, 
office,  or  title,  the  prohibition  did  not  apply  to  a  depart- 
ment of  the  Government  nor  to  governmental  institutions. 

The  opinion  went  further  and  held  that  **even  a  simple 
remembrance  of  courtesy,  which  from  motives  of  delicacy 
recognizes  our  policy,  like  the  photographs  in  this  case, 
falls  under  the  inclusion  of  any  present  of  any  kind  what- 
ever.''" 

It  is  not  stated  in  the  opinion  what  the  character  of 
the  photograph  was.  It  may  have  been  of  the  Prince,  dr 
of  some  animate  or  inanimate  object.  Even  if  it  was 
of  the  Prince,  it  would  seem  to  be  carrying  the  doctrine 
of  this  clause  to  an  extreme  length,  to  hold  that  officers 
of  the  United  States  are  forbidden  by  it  to  accept  so  com- 
mon an  evidence  of  personal  appreciation  and  good  will 
from  a  titular  prince  as  a  photograph,  which  possesses 
no  special  or  marketable  value  and  which  could  hardly 
have  been  within  the  contemplation  of  the  Convention 
when  this  clause  was  framed.  If  precluded  at  all,  it 
is  only  because  of  the  word  ** present"  in  the  enumerated 
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list  which  an  officer  of  the  United  States  is  forbidden  to 
accept.  But  for  the  opinion  of  the  learned  acting  Attor- 
ney-General it  would  be  exceedingly  questionable  whether 
the  sentiment  which  moved  the  Constitutional  Convention 
to  '' preserve  foreign  ministers  and  other  officers  of  the 
United  States  independent  of  external  influence,"  would 
require'^  that  an  American  official  should  decline  to  ac- 

B8  Hr.  Jefferson  has  left  us  some  interesting  and  instructive  informa- 
tion on  the  subject  of  giving  and  receiving  presents  by  officials  of 
the  Qovemment.  In  1790,  while  he  was  Secretary  of  State,  he  wrote 
William  Short  on  this  subject: 

"It  has  become  necessaiy  to  determine  on  a  present  proper  to  be 
given  to  diplomatic  characters  on  their  taking  leave  of  us;  and  it  is 
concluded  that  a  medal  and  chain  of  gold  will  be  the  most  convenient. 
I  have,  therefore,  to  ask  the  favor  of  you  to  order  the  dies  to  be  en- 
graved with  all  the  despatch  practicable.  The  medal  must  be  of  thirty 
lines  diameter,  with  a  loop  on  the  edge  to  receive  the  chain.  On  one 
side  must  be  the  arms  of  the  United  States,  of  which  I  send  you  a 
written  description/  and  several  impressions  in  wax  to  render  that 
more  intelligible;  around  them,  as  a  legend,  must  be  'The  United  States 
of  America.'  The  device  of  the  other  side  we  do  not  decide  on.  One 
suggestion  has  been  a  Columbia  (a  fine  female  figure)  delivering  the 
emblems  of  peace  and  commerce  to  a  Mercury,  with  a  legend  'Peace 
and  Commerce^  circumscribed,  and  the  date  of  our  republic,  to  wit, 
4th  July,  MDCCLXXVI.,  subscribed  as  an  exergum;  but  having  little 
confidence  in  our  own  ideas  in  an  art  not  familiar  here,  they  are  only 
suggested  to  you,  to  be  altered,  or  altogether  postponed  to  such  better 
device  as  you  may  approve,  on  consulting  with  those  who  are  in  the 
habit  and  study  of  medals."  Jefferson's  Complete  Works,  vol.  3, 
142-43. 

Again,  in  1793,  he  wrote  Jean  Baptiste  Temant,  the  French  Min- 
ister: 

''The  President  of  the  U.  S.  in  a  letter  addressed  to  the  Primary 
Executive  council  of  the  French  republic,  has  expressed  his  sense  of 
your  merit  &  his  entire  approbation  of  your  conduct  while  here.  He 
has  also  charged  me  to  convey  to  yourself  the  same  sentiments  on  his 
part. 

*'As  a  testimony  of  the  regard  of  the  U.  S.,  we  shall  take  an  early 
occasion  to  ask  your  acceptance  of  a  medal  &.  chain  of  gold  on  their 
part," 

Jefferson  later  made  the  following  statement  as  to  the  medal  and 
chain:  "It  was  proposed  that  the  medal  should  always  contain  150 
dollars  worth  of  gold;  it  was  presumed  the  gentleman  would  always 
keep  this. 

*'The  chain  was  to  contain  365  links  always,  but  these  to  be  pro- 
portioned in  value  to  the  time  the  person  had  been  here,  making 
each  link  worth  3  dimes  for  every  year  of  residence.  No  expense  to 
be  bestowed  on  the  making  because  it  was  expected  they  would  turn 
the  chain  into  money.     On  this  plan."     Ford's  Jefferson,  vol.  6,  263. 
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cept  what  is  usually  considered  as  only  an  expression  of 
official  courtesy,  founded  upon  international  custom  and 
politeness. 

While  he  was  President,  Jefferson  accepted  a  bust  of  the  Emperor 
Alexander  as  a  present  and  acknowledged  the  receipt  of  it  in  the  fol- 
lowing letter: 

"To  Mr.  Harris, 

'Washington,  Apr.  18,  1806. 
"Sir. — ^It  is  now  some  time  since  I  received  from  you,  through  thM 
house  of  Smith  &.  Buchanan,  at  Baltimore,  a  bust  of   the  Emperor 
Alexander,  for  which  I  have  to  return  you  my  thanks.     These  are 
the  more  cordial,  because  of  the  value  the  bust  derives  from  the  great 
estimation  in  which  its  original  is  held  by  the  world,   and  by  noDe 
more  than  by  myself.    It  will  constitute  one  of  the  most  valued  orna- 
ments of  the  retreat  I  am  preparing  for  myself  at  my  native  home. 
Accept,  at  the  same  time,  my  acknowledgments  for  the  elegant  work 
of  Atkinson  and  Walker  on  the  customs  of  the  Russians.     I  had  laid 
it  down  as  a  law  for  my  conduct  while  in  office,  and  hitherto  serupo- 
lously  observed,  to  accept  of  no  present  beyond  a  book,  a  pamphlet 
or  other  curiosity  of  minor  value;  as  well  to  avoid  imputation  on  my 
motives  of  action,  as  to  shut  out  a  practice  susceptible  of  such  abuse. 
But  my  particular  esteem  for  the  character  of  the  Emperor,  places 
his  image  in  my  mind  above  the  scope  of  law.    I  receive  it,  therefore, 
and  shall  cherish  it  with  affection.    It  nourishes  the  contemplation  of 
all  the  good  placed  in  his  power,  and  of  his  dispositiim  to  do  itt"    Jef~ 
ferson's  Complete  Works,  vol.  6,  6,  6. 


CHAPTER  XXXn. 

POWEBS    WITHHELD    FBOM    THE    STATES — OBLIGATION    OP    CON- 
TBACT8 — IMPAIBMENT    OP    OBLIGATION. 

No  State  shall  enter  into  any  Treaty,  Alliance,  or  Con- 
federation; grant  Letters  of  Marque  and  Reprisal;  coin 
Money;  emit  BiOs  of  Credit;  make  any  Thing  but  gold  and 
silver  Coin  a  Tender  in  Payment  of  Debts ;  pass  any  Bill  of 
Attainder,  ex  post  facto  Law,  or  Law  impairing  the  Obli- 
gation of  Contracts,  or  grant  any  Title  of  Nobility. 

We  now  come  to  the  last  section  of  the  first  article  of 
the  Constitution,  which  contains  the  prohibitions  against 
the  States — i.  e.,  prohibits  each  of  them  from  exercising 
certain  enumerated  powers.  Thereafter  the  individual 
States  were  not  to  have  the  power  to  form  any  treaty, 
alliance,  or  confederation.  These  terms  while  possessing 
elements  of  similarity  are  yet  distinct.  A  Treaty  is  a 
compact  or  agreement  between  two  or  more  nations  or 
sovereignties.  An  Alliance  is  generally  defined  as  an 
agreement  between  nations  or  States  relating  to  their 
safety  and  common  welfare.  The  term  Confederation 
had  a  peculiar  and  distinct  meaning  at  the  time  it  was 
inserted  in  this  section  when  applied  to  the  American 
States.  It  was  the  name  which  had  been  given  to  the 
form  of  government  the  Colonies  established  during  the 
time  of  the  Revolution.  By  entering  the  Union  each 
State  surrendered  its  right  to  become  thereafter  a  party 
to  a  treaty,  alliance  or  confederation.  Such  power  was 
transferred  to  the  United  States.  The  Constitution  con- 
fers no  express  power  upon  the  States  collectively  or  in- 
dividually. It  confers  power  upon  Congress  and 
each  branch  thereof,  upon  the  President,  and  the  Ju- 
diciary, but  none  upon  the  States.  The  reason  is  ap- 
parent. The  States,  before  the  adoption  of  the  Consti- 
tution,   were    separate    and    independent     governments. 
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Each  exercised  the  power  of  a  distinct  sovereignty,  ex- 
cept as  it  was  limited  by  the  narrow  provision  of  the 
Articles  of  Confederation.  When  the  Constitution  was 
adopted,  each  State  surrendered  most  of  its  power  and 
conferred  it  upon  the  general  government,  which  was  the 
United  States.  There  was  no  occasion,  therefore,  to  en- 
large the  powers  of  the  States,  but  on  the  contrary,  they 
were  lessened,  hence,  there  is  no  power  conferred  upon 
them  by  the  Constitution.  The  nearest  approach  to  it 
as  has  been  remarked  is  the  duty  required  of  each  State 
to  appoint  electors.^ 

Some  of  the  prohibitions  against  the  States  had  their 
origin  in  the  Articles  of  Confederation,*  but  this  clause 
originated  with  the  Committee  of  Detail.  The  twelfth 
article  of  the  report  of  that  committee  was:  **No  State 
shall  coin  money,  nor  grant  letters  of  marque  and  reprisal; 
nor  enter  into  any  treaty,  alliance  or  confederation;  nor 
grant  any  title   of  nobility.'*' 

As  most  of  the  provisions  of  this  clause  have  been  con- 
sidered in  connection  with  the  preceding  sections,  the 
present  discussion  will  be  confined  to  the  prohibitions 
against  the  emission  of  bills  of  credit  and  the  impairment 
of  the  obligation  of  contracts. 

As  reported  by  the  Committee  of  Detail,  this  clause 
did  not  contain  any  prohibition  against  the  emission  of 
bills  of  credit,  but  when  the  report  came  up  in  the  Con- 
vention, Mr.  Wilson  and  Mr.  Sherman  moved  to  insert 
after  the  words  *'coin  njoney,"  *'nor  emit  bills  of  credit, 
nor  make  anything  but  gold  and  silver  a  tender  in  pay- 
ment of  debts."*  The  object  of  this  motion  was  to  pro- 
hibit the  States  from  issuing  paper  money.  Mr.  Gorham 
thought  the  purpose  would  be  sufficiently  secured  if  there 
was  added  to  the  clause  **with  the  consent  of  the  Legis- 
lature of  the  United  States."  In  that  mode  no  opposi- 
tion would  be  excited;  whereas,  the  absolute  'prohibition 
of  paper  money  would  arouse  the  most  desperate  oppo- 
sition. Mr.  Sherman  thought  this  a  favorable  crisis  for 
crushing  paper  money.     If  the  consent  of  the  legislature 

1  Art.  2,  sec.  1,  clause  2.  ' 

3  Art.  6,  Articles  of  Confederation. 
•  Journal,  459. 

4  Journal,  619-620. 
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could  authorize  emissions  of  it,  the  friends  of  paper 
money  would  make  every  exertion  to  get  into  the  legis- 
lature in  order  to  license  it.  The  question  was  then  di- 
vided, a  vote  being  taken  on  the  words  **nor  emit  bills 
of  credit/ '  which  was  passed  by  a  vote  of  eight  to  one, 
Virginia  voting  no,  and  Maryland  being  divided.*  The 
purpose  of  the  Convention  in  inserting  this  clause  in  the 
Constitution,  was  to  prevent  the  issuing  of  paper  money 
which  had  so  disastrously  affected  the  country  during  the 
revolutionary  period,  as  a  result  of  the  States  issuing 
such  money. 

Mr.  Madison,  in  the  Federalist,  has  set  forth  the  evil 
of  this  system  in  a  very  comprehensive  manner:  **The 
extension  of  the  prohibition  to  bills  of  credit,  must  give 
pleasure  to  every  citizen,  in  proportion  to  his  love  of 
justice,  and  his  knowledge  of  the  true  springs  of  public 
prosperity.  The  loss  which  America  has  sustained  since 
the  peace,  from  the  pestilent  effects  of  paper  money  on 
the  necessary  confidence  between  man  and  man;  on  the 
necessary  confidence  in  the  public  councils;  on  the  in- 
dustry and  morals  of  the  people,  and  on  the  character  of 
republican  government,  constitutes  an  enormous  debt 
against  the  States,  chargeable  with  this  unadvised  meas- 
ure, which  must  long  remain  unsatisfied;  or  rather  an 
accumulation  of  guilt,  which  can  be  expiated  no  otherwise 
than  by  a  voluntary  sacrifice  on  the  altar  of  justice,  of 
the  power  which  has  beeii  the  instrument  of  it.  In  addi- 
tion to  these  persuasive  considerations,  it  may  be  ob- 
served, that  the  same  reasons  which  show  the  necessity 
of  denying  to  the  States  the  power  of  regulating  coin, 
prove,  with  equal  force,  that  they  ought  not  to  be  at 
liberty  to  substitute  a  paper  medium  in  the  place  of 
coin.'** 

As  late  as  1831,  Madison  wrote  Mr.  Ingersoll,  ''The 
evil  which  produced  the  prohibitory  clause  in  the  Consti- 
tution of  the  United  States,  was  the  practice  of  the  States 
in  making  bills  of  credit,  and  in  some  instances  appraised 
property,  'a  legal  tender.'  ''^ 

This   clause   of  the  Constitution  first   came   before   the 

B  Journal,  620. 

«  Federalist,  No.  44. 

7  Madison's  Writings,  vol.  4,  160. 
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Supreme  Court  of  the  United  States  in  Craig  v.  Missouri,* 
and  arose  on  the  following  facts:  On  the  27th  of  June, 
1821,  the  Legislature  of  Missouri,  authorized  the  State 
to  issue  certificates  of  indebtedness  in  the  following  form: 

''This  certificate  shall  be  receivable  at  the  treasury, 
or  any  of  the  loan-of&ces  of  the  State  of  Missouri,  in  the 
discharge  of  taxes  or  debts  due  the  State,  for  the  sum  of 

$ ,  with  interest  for  the  same,  at  the  rate  of  two  per 

centum   per  annum   from   this   date,   the   day   of 

182—.'' 

The  question  was,  whether  these  certificates  were  bills 
of  credit.  It  was  held  by  the 'majority  of  the  court 
that  they  were,  and  consequently  the  State  of  Mis- 
souri could  not  issue  them.  In  delivering  the  opinion  of 
the  majority  Chief  Justice  Marshall  observed    (p.  431) : 

''What  is  a  bill  of  credit?  What  did  the  Consti- 
tution mean  to  forbid?  In  its  enlarged,  and  perhaps 
literal  sense,  the  term,  'bill  of  credit,'  may  compre- 
hend any  instrument  by  which  a  State  engages  to 
pay  money  at  a  future  day,  thus  including  a  certificate 
given  for  money  borrowed.  But  the  language  of  the  Con- 
stitution itself,  and  the  mischief  to  be  prevented,  which 
we  know  from  the  history  of  our  country,  equally  limit 
the  interpretation  of  the  terms.  The  word  'emit,'  is 
never  employed  in  describing  those  contracts  by  which  a 
State  binds  itself  to  pay  money  at  a  future  day,  for 
services  actually  received,  or  for  money  borrowed  for 
present, use;  nor  are  instruments  executed  for  such  pur- 
poses, in  common  language,  denominated  'bills  of  credit.' 
To  'emit  biUs  of  credit'  conveys  to  the  mind  the  idea 
of  issuing  paper  intended  to  circulate  through  the  com- 
munity for  its  ordinary  purposes  as  money,  which  paper 
is  redeemable  at  a  future  day.  This  is  the  sense  in  which 
the  terms  have  been  always  understood. 

"At  a  very  early  period  of  our  colonial  history,  the 
attempt  to  supply  the  want  of  the  precious  metals  by  a 
paper  medium,  was  made  to  a  considerable  extent;  and 
•  the  bills  emitted  for  this  purpose  have  been  frequently 
denominated  bills  of  credit.  During  the  war  of  our 
Revolution,  we  were  driven  to  this  expedient;  and  neces- 

8  4  Peters,  425. 
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sity  compelled  us  to  use  it  to  a  most  fearful  extent. 
The  tenu  has  acquired  an  appropriate  meaning;  and  'bills 
of  credit'  signify  a  paper  medium,  intended  to  circulate 
between  individuals,  and  between  government  and  in- 
dividuals, for  the  ordinary  purposes  of  society.  Such  a 
medium  has  been  always  liable  to  considerable  fluctuation. 
Its  value  is  continually  changing;  and  these  changes,  often 
great  and  sudden,  expose  individuals  to  immense  loss,  are 
the  sources  of  ruinous  speculations,  and  destroy  all  con- 
fidence between  man  and  man.  To  cut  up  this  mischief 
by  the  roots,  a  mischief  which  was  felt  through  the 
United  States,  and  which  deeply  afFected  the  interest  and 
prosperity  of  all,  the  people  declared  in  their  Constitution 
that  no  State  should  emit  bills  of  credit.  If  the  prohibi- 
tion means  anything,  if  the  words  are  not  empty  sounds, 
it  must  comprehend  the  emission  of  any  paper  medium 
by  a  State  government  for  the  purpose  of  common  circu- 
lation.'' 

Another  important  case  arose  on  the  following  facts: 
An  Act  of  the  Legislature  of  Kentucky,  authorized  the 
incorporation  of  the  Bank  of  the  Commonwealth  of  Ken- 
tucky, and  further  authorized  the  bank  to  issue  its  notes 
payable  in  gold  and  silver  coin,  the  bank  having  capital, 
to  which  the  holders  of  the  notes  could  resort  for  pay- 
ment. The  notes  contained  no  promises  by  the  State  to 
pay,  although  the  State  was  the  sole  stockholder  of  the 
bank. 

It  was  held*  that  such  notes  were  not  bills  of  credit 
and  that  the  State  of  Kentucky  in  establishing  such 
a  bank,  and  authorizing  it  to  issue  such  notes,  had  not 
violated  this  clause  of  the  Constitution.*^ 

9  Briscoe  v.  Bank  of  Commonwealth  of  Kentucky,  11  Peters,  311. 

10  In  the  above  case  Judge  Story  dissented  and  began  his  dissenting , 
opinion  in  this  way.  "When  this  cause  was  formerly  argued  before 
this  court,  a  majority  of  the  judges  who  then  heard  it  were  decidedly 
of  opinion  that  the  act  of  Kentucky  establishing  this  bank  was  un- 
constitutional and  void;  as  amounting  to  an  authority  to  emit  bills 
of  credit,  for  and  on  behalf  of  the  State,  within  the  prohibition  of 
the  conrtitution  of  the  United  States.  In  principle,  it  was  thought  to 
be  decided  by  the  case  of  Craig  v.  The  State  of  Missouri,  4  Peters, 
410.  Among  that  majority  was  the  late  Mr.  Chief  Justice  Marshall, 
a  name  never  to  be  pronounced  without  reverence.  The  cause  has  been 
again  argued,  and  precisely  upon  the  same  grounds  as  at  the  former 
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To  constitute  a  bill  of  credit  within  the  Constitution, 
the  certificate  of  indebtedness  must  be  issued  by  a  State 
on  the  faith  of  the  State  and  be  designed  to  circulate  as 
money,  and  it  must  circulate  on  the  credit  of  the  State 
and  be  so  received  and  used  in  the  ordinary  business  of 
life.  The  of3cer  or  corporation  who  issues  the  bill  must 
have  the  power  to  bind  the  State,  must  act  as  its  agent, 
and  of  course,  they  do  not  incur  personal  responsibility, 
nor  give,  as  individuals,  any  credit  to  the  paper  for  pay- 
ment. Such  bills  which  contained  no  promise  by  the  State 
were  not  bills  of  credit  within  the  Constitution,  though  all 
the  stock  of  the  bank  was  owned  by  the  State. 

Several  of  the  States  from  time  to  time  issued  various 
forms  of  certificates  or  evidences  of  indebtedness,  some 
of  which  have  been  held  to  be  bills  of  credit  and  conse- 
quently in  violation  of  this  clause,  or  a  similar  clause, 
in  a  State  Constitution,  while  others  have  been  held  not 
to  be  in  violation. 

In  the  following  cases  it  was  held  that  such  issues  were 
not  bills  of  credit:  A  State  Auditor  issued  his  warrants 
under  a  statute  which  provided  that  it  should  be  his  duty 
to  examine  and  audit  all  accounts,  claims  or  demands 
against  a  State  under  any  act  or  resolution  of  the  legis- 
lature and  to  grant  every  claimant  entitled  to  receive  the 
same,  a  warrant  on  the  State  Treasury,  which  warrant 
the  Auditor  was  authorized  to  pay.  It  was  held  that 
the  warrants  were  not  bills  of  credit;  and  also  that  '"bills 
of  credit,"  as  used  in  the  Constitution  of  the  United  States 
mean  **a  paper  medium,  intended  to  circulate  between  in- 
dividuals, and  between  government  and  individuals,  as 
money,  for  the  ordinary  purposes  of  society."** 

So  an  act  passed  by  the  legislature  of  South  Carolina, 

argument.  A  majority  of  my  brethren  have  now  pronoimced  the  act 
of  Kentucky  to  be  constitutional.  I  dissent  from  that  opinion." 
Chancellor  Kent  was  greatly  displeased  at  the  decision  in  this  case. 
He  wrote  Judge  Story  that  the  decision  was  in  collision  with  the 
case  of  Craig  v.  Missouri.  "If  the  bills  of  the  Bank  of  Kentudky,*' 
said  he,  "constituted  and  owned  as  that  Bank  was,  and  with  those  biUs  a 
tender  on  execution  in  payment,  under  a  penalty  for  refusing  to  take 
them,  be  not  bills  of  credit,  emitted  by  and  under  the  authority  of 
the  State  and  within  the  intendment  of  the  Constitution,  I  don't  know 
what  could  be."  2  Story's  Life  and  Writings,  270. 
11  Pagand  v.  Miss.,  5  S.  &  M.,  496. 
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authorized  the  Treasurer  of  that  State  to  issue  certifi- 
cates of  indebtedness  as  evidence  of  a  special  debt  which 
the  State  owed;  it  was  held  that  they  were  not  bills 
of  credit,  there  being  no  evidence  of  a  purpose  by 
the  General  Assembly  to  create  a  circulating  currency.^' 

The  legislature  of  Mississippi  authorized  treasury  notes 
to  be  issued  in  the  following  form: 

''On  demand,  after  proclamation  made  to  present,  the 
State  of  Mississippi  will  pay  the  bearer  the  sum  of 
$ ,  out  of  the  proceeds  of  cotton  pledged  for  the  re- 
demption of  this  note  at  the  Treasurer's  office  in  Jack- 
son,   Mississippi,    issued    this    day    of    ^ 

186..." 

These  were  known  as  advances  on  cotton,  and  were 
signed  by  the  Auditor  of  Public  Accounts  and  the  Treas- 
urer of  State,  and  were  receivable  in  payment  of  all 
dues  to  the  State  and  counties,  except  the  military  tax. 
The  act  authorized  the  auditor  to  issue  them  to  the  peo- 
ple, who  in  turn  would  pledge  themselves  to  deliver 
their  cotton  on  proclamation  of  the  Governor  at  a  given 
rate  per  pound.  The  fund  from  the  sale  of  the  cotton 
by  the  State  was  to  be  set  apart  for  the  redemption  of 
these  certificates.  It  was  held  that  the  certificates  were 
not  bills  of  credit." 

In  1882,  the  General  Assembly  of  Virginia  passed  an 
act,  under  which  it  issued  certain  coupons  in  the  follow- 
ing form: 

''Receivable  at  and  after  maturity  for  all  taxes,  debts 
and  demands  due  the  State. 

"The  Commonwealth  of  Virginia  will  pay  the  bearer 
thirty  dollars  interest  due  1st  January,  1884,  on  bond  No. 
2731. 

"Coupon  No.  20. 

"Geo.  Rye,  Treasurer.'' 

It  was  claimed  that  this  coupon  was  an  unlawful  bill  of 
credit  but  the  Supreme  Court  of  the  United  States  held 
it  was  not. 
Mr.  Justice  Matthews,  in  reviewing  the  subject,"  ob- 
is State  V.  Cardozo,  Tr.,  5  South  Carolina,  309. 
i»Gowen  v.  Shute,  4  Baxter  (Tenn.),  62. 
'4  Virginia  Coupon  Caaee,  114  U.  S.,  283. 
49 
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served:  '*Tke  meaning  of  the  term  *  bills  of  credit,'  as 
used  in  the  Constitution,  has  been  settled  by  decisions  of 
this  court.  By  a  sound  rule  of  interpretation,  it  has  been 
construed  in  the  light  of  the  historical  circumstances  which 
are  known  to  have  led  to  the  adoption  of  the  clause  pro- 
hibiting their  emission  by  the  States,  and  in  view  of  the 
great  public  and  private  mischiefs  experienced  during  and 
prior  to  the  period  of  the  War  of  Independence,  in  con- 
sequence of  unrestrained  issues,  by  the  Colonial  and  State 
governments,  of  paper  money,  based  alone  upon  credit. 
The  definition  thus  deduced  was  not  founded  on  the  ab- 
stract meaning  of  the  words,  so  as  to  include  everything 
in  the  nature  of  an  obligation  to  pay  money,  reposing  on 
the  public  faith,  and  subject  to  future  redemption,  but 
was  limited  to  those  particular  forms  of  evidence  of 
debt,  which  had  been  so  abused  to  the  detriment  of  both 
private  and  public  interests.    .    .    . 

**It  is  very  plain  to  us  that  the  coupons  in  question  are 
not  embraced  within  these  terms.  They  are  not  bills  of 
credit  in  the  sense  of  this  constitutional  prohibition. 
They  are  issued  by  the  State,  it  is  true.  They  are  prom- 
ises to  pay  money.  Their  payment  and  redemption  are 
based  on  the  credit  of  the  State,  but  they  were  not 
emitted  by  the  State  in  the  sense  in  which  a  government 
emits  its  treasury  notes,  or  a  bank  its  bank  notes — a  cir- 
culating medium  or  paper  currency — as  a  substitute  for 
money.  And  there  is  nothing  on  the  face  of  the  instru- 
ments, nor  in  their  form  or  nature,  nor  in*  the  terms  of 
the  law  which  authorized  their  issue,  nor  in  the  circum- 
stances of  their  creation  or  use,  as  shown  by  the  record, 
on  which  to  found  an  inference  that  these  coupons  were 
designed  to  circulate,  in  the  common  transaction  of  busi- 
ness, as  money,  nor  that  in  fact  they  were  so  cised.  The 
only  feature  relied  on  to  show  such  a  design  or  to  prove 
such  a  use  is,  that  they  are  made  receivable  in  payment 
of  taxes  and  other  dues  to  the  State.  From  this,  it  is 
argued  that  they  would  obtain  such  a  circulation  from 
hand  to  hand  as  money,  as  the  demand  for  them,  based 
upon  such  a  quality,  would  naturally  give.  But  this 
falls  far  short  of  their  fitness  for  general  circulation  in  the 
community  as  jsl  representative  and  substitute  for  money 
in  the  common  transactions  of  business,  which  is  neces- 
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sary  to  bring  them  within  the   constitutional  prohibition 
against  bills  of  credit." 

The  Constitution  of  Texas  prohibited  the  legislature 
of  that  State  from  issuing  treasury  warrants,  treasury 
notes,  or  paper  of  any  description,  intended  to  circulate 
as  money.  Under  various  acts  of  their  State  legislature, 
certain  railroad  companies  were  permitted  to  issue  other 
warrants.  In  an  action  brought  by  the  State  it  was 
claimed  that  these  warrants  were  void,  because  they  were 
intended  to  circulate  as  money  and  were,  in  effect,  bills 
of  credit.  The  case  reached  the  Supreme  Court  of  the 
United  States,  which  held  through  Mr.  Justice  Peckham^* 
that  the  warrants  did  not  violate  either  the  Constitution 
of  the  United  States  or  of  the  State  of  Texas,  This 
holding  was  upon  the  ground  that  there  was  no  evi- 
dence that  the  warrants  were  intended  to  circulate  as 
money  within  the  true  meaning  of  that  term,  and  that 
a  warrant  drawn  by  State  authorities  in  payment  of  an 
appropriation  is  payable  upon  presentation  if  there  are 
funds  in  the  treasury,  because  the  warrant  having  been 
issued  to  a  person  in  payment  of  a  debt  due  by  the  State 
to  him  could  not  be  properly  called  a  bill  of  credit  or  a 
treasury  warrant  intended  to  circulate  as  money. 

On  the  other  hand,  it  was  held  that  the  following  is- 
sue of  certificates,  or  evidence  of  indebtedness,  were  bills 
of  credit  and,  consequently,  a  State  was  prohibited  from 
issuing  them:  The  legislature  of  South  Carolina  passed 
an  act  to  relieve  that  State  of  a  liability  as  guarantor  of 
certain  bonds,  with  the  proviso  **that  to  carry  out  the 
purpose  of  this  act,  the  State  Treasurer  is  authorized 
and  required  to  have  printed  and  engraved  treasury 
certificates  of  indebtedness,  in  such  form  and  denomina- 
tion as  he  should  determine."  The  script  so  issued  was 
to  be  signed  by  the  Treasurer  of  the  State,  and  was 
to  state  that  the  sum  mentioned  therein  was  due  from  the 
State  to  the  bearer  and  that  the  sum  would  be  received 
in  payment  of  taxes  and  of  other  dues  to  the  State  except 
a  special  tax  levied  to  pay  interest  on  a  public  debt.  It 
was  held  that  such  certificates  were  bills  of  credit  since 
the  State  in  its  sovereign  capacity  had  issued  them  and 

i»  H.  A  T.  C.  R,  R.  Co.  V.  Texaa,  177  U.  S.,  88. 
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its  faith  was  pledged  to  their  redemption  and  they  circu- 
lated as  money.^* 

In  pursuance  of  an  act  of  the  General  Assembly  of 
Louisiana  certificates  were  issued  in  the  following  form: 

''New  Orleans,  La.,  May  23,  1866.  It  is  hereby  certified 
that  $5.00  is  due  by  the  State  of  Louisiana  to  bearer, 
and  the  State  Treasurer  is  hereby  directed  to  pay  the 
same  twelve  months  after  date.  Signed,  H.  Paralta, 
Auditor. 

** Approved,  Adam  GifiQn,  Treasurer." 

The   certificates  were  endorsed: 

''This  certificate  is  receivable  in  payment  of  all  State 
dues  and  for  sale  of  public  lands,  and  is  fundable  at  the 
option  of  the  holder  in  State  bonds,  bearing  6  per  cent 
interest  per  annum,  payable  semi-annually,  in  accordance 
with  the  provisions  of  an  Act  of  the  Legislature. 

"Approved  February  9,  1866.*' 

The  court  held  that  these  certificates  were  designed  to 
circulate  as  money  and  were,  therefore,  bills  of  credit, 
and  in  violation  of  the  Constitution.^^ 

A  statute  of  Arkansas  provided  that  certain  certificates 
or  warrants  issued  by  the  Treasurer  of  the  State  under 
an  act  of  the  legislature,  should  be  receivable  for  all 
State,  county  and  municipal  taxes,  and  all  debts  due  the 
State  whatever.  They  were  held  in  28  Arkansas,  367,  to 
be  not  bills  of  credit,  but  later  in  the  case  of  Bragg  v. 
Tuflfts,*'  the  court  referring  to  the  former  case  said,  ''the 
subject  does  not  appear  to  have  been  ever  maturely  con- 
sidered," and  then  held  that  treasury  warrants  of  one 
dollar,  five  dollars,  and  ten  dollars  in  the  following  form 
were  bills  of  credit  and  invalid: 

"Arkansas  Treasury  Warrant,  No.  1126,  on  Auditor's 
Warrant  No.  2182,  the  State  of  Arkansas  promises  to  pay 
F.  Bates,  or  bearer,  $10.00,  with  interest  at  8  per  cent  per 
annum,  to  be  paid  in  the  order  of  their  number. 

"Signed  0.  Basham,  Treasurer." 

i«  Wesley  v.  Wells,  90  Federal  Reporter,  151. 

17  City  Nat.  Bank  v.  Mahan,  Collector,  21  Louisiana   (Ann.),  76S, 

18  40  Arkansas,  650. 
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So  it  was  held^*  that  issues  of  revenue  bond  script  were 
in  law  and  fact  bills  of  credit  and  invalid. 

A  statute  authorized  the  Auditor  and  Treasurer  of  a 
State  to  issue  loan  office  certificates  signed  by  those  offi- 
cers in  small  denominations,  purporting  to  be  receivable 
at  the  treasury,  or  any  loan  office  of  the  State,  in  dis- 
charge of  taxes  or  debts  due  the  State.  They  were  held 
to  be  bills  of  credit  within  the  meaning  of  this  clause.'^ 

A  State  owned  a  railroad  company  and  authorized  it 
to  issue  circulating  bills  in  the  denomination  of  one  dol- 
lar, fifty  cents,  twenty-five  cents,  ten  cents,  and  five  cents, 
which  were  to  be  redeemed  by  the  treasurer  of  the  rail- 
road when  presented  in  sums  of  five  dollars  and  upwards. 
The  railroad,  its  fixtures,  property  and  revenue,  and  also 
the  faith  of  the  State,  were  all  pledged  for  the  ultimate 
redemption  of  these  bills.  The  bills  were  made  receivable 
in  payment  of  taxes  and  all  other  dues  due  the  State, 
as  well  as  indebtedness  due  the  railroad  company.  These 
bills  were  held  not  to  be  bills  of  credit.*^ 

The  prohibition  against  States  issuing  bills  of  credit 
does  not  extend  to  forbidding  them  to  borrow  money 
and  to  give  security  therefor;^'  and  it  has  been  held 
that  a  State  can  issue  bonds  for  the  purpose  of  paying 
existing  indebtedness  which  was  in  the  form  of  bills  of  credit. 
It  was  the  issue  of  bills  of  credit  against  which  the  pro- 
hibition applied,  said  the  court,  and  not  th^ir  payment.^' 
The  dividing  line  between  what  are  and  what  are  not 
bills  of  credit  seems,  sometimes,  to  be  rather  vague  and 
indefinite,  but  the  true  test  appears  to  be  whether  the 
paper  evidence  of  indebtedness  which  is  issued  is  de^ 
signed  to  circviate  as  money  or  answer  the  ordinaiy  pur- 
poses of  coin.**  To  constitute  paper  evidence  of  in- 
debtedness, a  ''bill  of  credit,"  it  must  be  intended  to  be 
a  substitute  for  money  which  would  act  as  a  circulating 
medium  between  individuals,  and  between  a  government 
and   individuals,   and   the   intent   of  the   legislature  that 

19  Robinson  v.  Lee,  122  Federal  Reporter,  1012. 

20  Byrne  v.  Mo.,  8  Peters,  40,  42. 

ai  Western  R.  R.  Co.  v.  Taylor,  5  Heisk  (Tenn.),  410. 

21  McCoy  V.  Washington  Co.,  3  Wallace  Jr.,  389. 
3s  Bond  Debt  Cases^  12  S.  Carolina,  284. 

«*  State  V.  Woram,  6  Hill  N.  Y.,  37. 
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it  shall  circulate  as  money  must  be  inferred  from  the  act 
authorizing  the  issue  of  the  paper  medium.  It  is  not 
sufficient  to  make  such  paper  a  bill  of  credit  that  in- 
dividual holders  of  it  have  sometimes  used  it  as  money .'* 
This  standard  as  to  what  constitutes  a  bill  of  credit 
seems  to  be  a  logical  deduction  from  the  language  of 
Chief  Justice  Marshall,  in  Craig  v.  Missouri  (supra), 
where  he  defined  a  bill  of  credit  to  be  ''a  paper  issued 
by  the  sovereign  power  containing  a  pledge  of  its  faith 
and  designed  to  circulate  as  money." 

The  great  change  in  the  financial  system  of  the  country, 
in  the  issuing  of  currency  by  the  general  government,  and 
the  establishment  of  the  national  banking  system,  and 
the  taxation  placed  upon  the  issue  of  notes  by  State 
banks,  has  rendered  this  subject  of  less  importance  than 
formerly^  but  it  is  an  interesting  chapter  in  financial  and 
constitutional  history  with  which  all  students  of  the  Con- 
stitution should  be  familiar. 

No  State  shall  pass  a  Law  impairing  the  Obligation  of 
Contracts. — Mr.  Justice  Strong  closed  his  opinion  in  Mur- 
ray V.  Charleston,**  with  this  vigorous  reference  to  this 
clause:  ''There  is  no  more  important  provision  in  the 
Federal  Constitution  than  the  one  which  prohibits  Stat^ 
from  passing  laws  impairing  the  obligation  of  contracts, 
and  it  is  one  of  the  highest  duties  of  this  court  to  take 
care  the  prohibition  shall  neither  be  evaded  nor  frittered 
away.  Complete  effect  must  be  given  to  it  in  all  its 
spirit.  The  inviolability  of  contracts  and  the  duty  of 
performing  them,  as  made,  are  foundations  of  all  well- 
ordered  society,  and  to  prevent  the  removal  or  disturb- 
ance of  these  foundations  was  one  of  the  great  objects 
for  which  the  Constitution  was  framed." 

Mr.  Justice  Shiras  began  his  opinion  in  Barnitz  v. 
Beverly ,^^  in  this  language:  *'No  provision  of  the  Con- 
stitution of  the  United  States  has  received  more  frequent 
consideration  by  this  court  than  that  which  provides  that 
no  State  shall  pass  any  law  impairing  the  obligation  of 
contracts." 

History  of  this  clause. — ^This  was  the  first  time  such 

26  Bragg  V.  Tutfts,  49  Ark.,  564. 
26  96  U.  S.,  448. 
2T  163  U.  S.,  121. 
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lan^age  appeared  in  a  Constitution.  The  doctrine  of 
obligations  had  been  recognized  by  moral  and  ethical 
writers,  and  authors  of  legal  works  had  treated  of  the 
subject,  but  it  was  not  crystallized  into  a  constitutional 
provision  until  it  was  inserted  in  the  Constitution  of  the 
United  States  as  found  in  this  clause.**  The  author  of 
the  provision  is  unknown. 

The  Convention  had  largely  completed  its  work  when 
Mr.  King,  on  the  28th  of  August,  moved  to  add  to  the 
subject  before  the  Convention,  in  the  words  used  in  the 
ordinance  of  Congress  for  the  establishment  of  the 
Northwest  Territory,  a  prohibition  on  the  States  to  in- 
terfere in  private  contracts.**  The  language  of  the  ordi- 
nance which  Mr.  King  referred  to  in  his  motion  read  as 
follows:  '*In  the  just  presentation  of  rights  and  prop- 
erty, it  is  understood  and  declared,  that  no  law  ought 
ever  to  be  made  or  have  force  in  the  said  Territory,  that 
shall  in  any  manner  whatever  interfere  with,  or  affect 
private  contracts,  or  engagements,  bona  fide  and  without 
fraud  previously  formed.'/'^  Upon  the  introduction  of 
Mr.  King's  motion,  the  following  short  debate  occurred: 

Mr.  Gouvemeur  Morris.  "This  would  be  going  too  far. 
There  are  a  thousand  laws  relating  to  bringing  actions, 
limitations  of  actions,  etc.,  which  affect  contracts.  The 
judicial  power  of  the  United  States  will  be  a  protection 
in  cases  within  their  jurisdiction,  and  within  the  State 
itself  a  majority  must  rule,  whatever  may  be  the  mischief." 

Mr.   Sherman.     **Why  then  prohibit   bills   of   credit?" 

Mr.  Wilson  wag  in  favor  of  Mr.  King's  motion. 

Mr.  Madison  admitted  that  inconvenience  might  arise 
from  such  a  prohibition;  but  thought  on  the  whole  it 
would  be  overbalanced  by  the  utility  of  it.  He  conceived, 
however,  that  a  negative  on  the  State  laws  could  alone 

S8  Pennfiylvania  was  the  first  State  to  insert  a  similar  provision  in 
a  State  Constitution.  In  1790,  that  State  inserted  in  its  Constitution, 
that  "no  ex  post  facto  laws,  nor  any  law  impairing  contracts  shall  be 
made."  The  prohibition,  it  will  be  noticed,  extended  to  impairing 
oontract8,  and  not  to  impairing  the  obligation  of  contracts,  but  the 
present  Constitution  of  Pennsylvania  prohibits  the  impairing  of  the' 
obligation  of  contracts.  There  is  now  a  similar  provision  in  most, 
if  not  all,  the  State  Constitutions.    Poore's  Charters,  1655. 

"Journal,  620. 

•0  Ordinance  of  1787,  art.  2. 
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secure  the  effect.     Evasions  might  and  would  be  deyised 
by  the  ingenuity  of  the  legislatures. 

Colonel  Mason.  ''This  is  carrying  the  restraint  too  far. 
Cases  will  happen  that  can  not  be  foreseen,  where  some 
kind  of  interference  will  be  proper  and  essential."  He 
mentioned  the  case  of  limiting  the  period  for  bringing 
actions  on  open  account — that  of  bonds  after  a  certain 
lapse  of  time — asking  whether  it  was  proper  to  tie  the 
hands  of  the  States  from  making  provisions  in  such  cases. 

Mr.  Wilson.  "The  answer  to  these  objections  is,  that  re- 
trospective   interferences    only    are     to     be    prohibited." 

Mr.  Madison.  ''Is  not  that  already  done  by  the  prohibi- 
tion of  ex  post  facto  laws,  which  will  oblige  the  judges 
to  declare  interferences  null  and  voidf" 

Mr.  Riitledge  moved,  instead  of  Mr.  King's  motion,  to 
insert,  "nor  pass  bills  of  attainder,  nor  retrospective 
laws.-' 

On  which  motion  New  Hampshire,  New  Jersey,  Penn- 
sylvania, Delaware,  North  Carolina,  South  Carolina,  Geor- 
gia voted  aye — 7;  Connecticut,  Maryland,  Virginia,  no — 3. 

In  this  form  the  subject  went  to  the  Committee  on 
Style,  leaving  Mr.  King's  motion  suspended. 

Shortly  after  the  adoption  of  the  motion  of  Mr. 
Butledge,  Mr.  Dickinson  suggested  to  the  Convention 
that  he  had  ascertained  on  examining  Blackstone's  Com- 
mentaries that  the  term  *'ex  post  facto"  did  not  embrace 
civil  cases,  and  that  such  an  expression  would  not  prevent 
the  States  from  passing  laws  impairing  the  obligation  of 
a  contract,  and  it  would  be  necessary  to  adopt  some 
further  provision  on  the  subject  if  the  purpose  of  the 
Convention  was  to  be  accomplished.'^  But  the  subject 
having  gone  to  the  Con(imittee  on  Style  was  beyond  the 
control  of  the  Convention.  It  is  well  known  that  the 
work  of  revising  the  text  of  the  Constitution  was  largely 
committed  by  the  Committee  on  Style  to  Gouverneur 
Morris.  Bancroft  says,  that  at  this  point  Morris  retained 
the  clause  forbidding  ex  post  facto  laws  and,  resolute  not 
"to  countenance  the  issue  of  paper  money  and  the  con- 
sequent violation  of  contracts"  himself  added  the  words,'' 

at  Journal,  625-626. 

«3  Bancroft's  History  of  the  Constitution,  vol.  2,  213-214. 
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^'No  State  shall  pass  laws  altering  or  impairing  the  obli- 
gation of  contracts,"**  When  the  report  of  the  Commit- 
tee on  Style  was  under  consideration  the  words  **  altering 
or"*^  were  omitted  and  the  clause  was  adopted  as  found 
in  the  Constitution. 

But  there  is  another  history  of  this  clause  which  is 
highly  plausible: 

The  College  of  Philadelphia,  which  was  founded  by 
Benjamin  Franklin  before  the  Revolution,  was  under 
the  control  of  the  Episcopal  Church  and  the  proprietary 
party  in  Pennsylvania.  The  President  of  the  College, 
the  College  itself,  and  its  friends  were  not  kindly 
considered  by  the  dominant  party  in  the  colony.  After 
the  Revolution  began,  the  people  who  had  entertained 
unfriendly  feelings  toward  the  institution,  taking  ven- 
geance on  those  they  disliked,  drove  the  College  party 
from  their  official  positions  until  they  had  to  consider  the 
College  as  their  last  support. 

Among  those  who  were  thus  unfortunately  treated  were 
two  men  of  great  eminence  and  ability.  While  they  were 
of  great  influence  throughout  the  nation  they  were  mem- 
bers of  the  minority  party  in  their  own  State.  These 
men  were  Robert  Morris  and  James  Wilson,  both  of  whom 
had  signed  the  Declaration  of  Independence.  Partly,  it 
is  said,  for  the  purpose  of  injuring  these  men  by  destroy- 
ing the  College,  their  enemies  procured  the  legislature  of 
the  State  to  pass  an  act  in  1779  declaring  the  charter  of 
the  College  void,  and  transferring  its  property  to  new 
trustees,  who  proceeded  to  select  a  new  faculty.  The  new 
College  was  not  successful,  and  in  1787,  the  year  the  Con- 
stitutional Convention  met,  the  legislature  of  Pennsylvania, 
regarding  the  act  of  its  predecessors  ten  years  before  as 
wrrongful,  passed  an  act  restoring  the  College  to  its  old 

SB  In  Ogden  v.  Saunders,  12  Wheat.,  1,  286,  Justice  Johnson 
denied  that  ''ex  post  facto"  laws  are  confined  to  criminal  acts,  and  said 
they  apply  as  well  to  civil  acts.  Later  in  Sat^rlee  v.  Matthewson, 
he  said:  'The  whole  difficulty  arises  out  of  that  unhappy  idea  that 
the  phrase  'ex  post  facto'  in  the  Constitution  of  the  United  States 
was  confined  to  criminal  cases  exclusively,  a  decision  which  leaves  a 
large  class  of  arbitrary  legislative  acts  without  the  prohibitions  of  the 
Constitution.''    2  Peters,  414. 

«*  Journal,  730. 
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proprietors,  and  the  two  Colleges  continued  to  exist  for 
some  years  side  by  side.  Finally  a  nnion  between  them 
was  accomplished,  and  out  of  this  union  grew  the  Uni- 
versity  of  Pennsylvania. 

The  people  began  to  feel  that  a  serious  mistake  had 
been  made  in  passing  the  act  of  1779,  and  that  vested 
rights  were  liable  to  sudden  and  dangerous  attacks  from 
the  legislature  of  the  State.  This  feeling  was  augmented 
in  1785,  when  the  legislature  cancelled  the  charter  of  the 
Bank  of  North  America.  It  was  then  realized  that  some- 
thing must  be  done  to  protect  such  important  interests. 
Mr.  Wilson,  who  was  a  friend  of  the  old  College,  and 
a  member  of  the  Constitutional  Convention,  and  also  a 
friend  of  the  bank,  secured  such  protection  by  inserting 
in  the  Federal  Constitution**  the  clause  that  no  State 
"shall  pass  any  law  impairing  the  obligation  of  con- 
tracts. "•• 

As  reflecting  upon  the  motives  which  influenced  the 
Convention  to  insert  this  provision  in  the  Constitution, 
it  is  of  interest  to  know  that  in  1823,  Mr.  Jefferson 
wrote  Mr.  Justice  Johnson  of  the  Supreme  Court  of  the 
United  States:  "The  separate  legislatures  have  so  often 
abused  the  obligation  of  contracts  that  the  citizens  them- 
selves chose  to  trust  it  to  the  general  rather  than  to  their 
own  special  authorities.*'" 

After  the  Convention  which  framed  the  Constitution 
had    adjourned,    Roger    Sherman    and    Oliver    Ellsworth, 

SB  Fisher's  Evolution  of  the  Constitation  of  the  U.  8.,  282,  263,  264. 

*•  Mr.  Hunter  in  his  argument  in  Bturges  y.  Growninshield,  4 
Wheaton,  150,  151,  said  of  this  phrase,  ''The  judges  of  the  State,  County 
and  of  this  Court  have  confessed  that  there  is  in  these  words  impairing 
the  obligation  of  Contracts,  an  inherent  obscurity.  Surely,  then,  here, 
if  anywhere,  the  maxim  must  apply.  Semper  in  obscuris  quoad  minum 
est  sequium.  They  are  not  taken  from  the  English  common  law  or 
used  as  a  classical  or  technical  term  of  our  jurisprudence  in  any  book 
of  authority.  No  one  will  pretend  that  these  words  are  drawn  from 
any  English  statute,  or  from  the  States'  Statutes  before  the  adoption 
of  the  Constitution.  Were  they  then  furnished  from  that  great  treas- 
ury and  reservoir  of  national  jurisprudence,  the  Roman  law?  We  are 
inclined  to  believe  this.  The  tradition  is  that  Mr.  Justice  Wilson,  who 
was  a  member  of  the  Convention,  and  a  Scottish  lawyer,  and  learned 
in  the  civil  law,  was  the  author  of  this  phrase." 

B7  Jefferson's  Works,  vol.  7,  296. 
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members  of  the  Convention  from  Connecticut,  wrote  to 
tbe  Governor  of  their  State,  that  the  clause  concerning 
the  restraint  of  the  legislatures  of  the  several  States, 
emitting  bills  of  credit,  making  anything  but  money  a 
tender  in  payment  of  debts,  or  impairing  the  obligation 
of  contracts  by  ex  post  facto  laws,  was  inserted  in  the 
Constitution  as  a  security  to  commerce. 

This  clause  is  very  frequently  referred  to,  especially  by 
judges  in  their  opinions,  as  having  been  deliberately  in- 
serted in  the  Constitution.  This  is  an  error.  The  pro- 
ceedings of  the  Convention  show  that  no  reference  was 
made  to  such  a  provision  in  the  report  of  the  Committee 
of  the  Whole,  or  the  Committee  of  Detail^  and  that  it 
was  not  until  the  Convention  had  almost  completed  the 
Constitution  that  attention  was  called  to  the  subject  by 
Mr.  King.  No  two  accounts  agree  concerning  the  exact 
manner  in  which  it  was  brought  to  the  attention  of  that 
body.  If  Mr.  Bancroft's  account  is  correct,  the  insertion 
was  hastily  made  by  Mr.  Morris  on  his  own  responsibility 
without  even  a  conference  with  his  associates  on  the 
committee,  and  upon  discovery  by  Mr.  Dickinson  that  the 
language  which  the  Convention  had  adopted  would  not 
answer.  If  Mr.  Fisher's  statement  be  correct,  then  Mr. 
Wilson  inserted  the  provision  without  conferring  about 
it  with  anyone.  If  Mr.  Madison's  Journal  is  correct, 
Mr.  King  suggested  the  idea  from  which  the  provision 
was  finally  evolved.  Mr.  Jefferson  said  the  clause  was 
inserted  because  the  States  had  so  often  interfered  with 
the  sanctity  of  contracts,  while  Chief  Justice  Marshall 
said  it  was  because  ''a  course  of  legislation  had  pre- 
vailed in  the  States,  which  weakened  the  confidence 
of  man  in  man."  Mr.  Sherman  and  Mr.  Ellsworth, 
members  of  the  Convention,  thought  it  was  to  aid 
the  commerce  clause  of  the  Constitution.  But  the .  ap- 
parent indifference  to  the  clause  followed  it  even  after 
the  Convention  had  adopted  the  Constitution  and  ad- 
journed. As  Judge  Cooley  says,  it  is  mentioned  but 
twice  in  the  Federalist^  and  it  did  not  attract  any  spe- 
cial attention  in  the  various  State  Conventions  when  the 
adoption  of  the  Constitution  was  being  considered. 

However  odd  it  may  seem,  no  provision  of  the  Con- 
stitution, certainly  no  important  provision,  received  less 
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consideration   from   the    Convention,    or   from    the    State 
Conventions,  than  this  one.     The  clause  is  short,   simple 
and  plain,  but  of  vast  comprehension  and  meaning.     Per- 
haps   more   litigation   has    grown    out    of    it,    and    more 
cases   have   reached   the   Supreme   Court   of    the    United 
States    under    it    than    any    other    clause    in     the    Con- 
stitution,   except   that    which    relates    to    interstate    com- 
merce.    The    importance    of   the    clause   does    not    seem 
to    have    impressed    itself    upon    the    Convention,     and 
it  appears  strange  that  the  Committee  of  Detail,   which 
was    composed    of   such    able    men,    should   have    wholly 
overlooked    the    insertion    of    such    a    provision    in    its 
report,  for  each  of  them  must  have  been  aware  that  the 
absence  of  such  a   clause  in  the  Articles  of  Confedera- 
tion had  largely  contributed  to  that  want  of  confidence 
which  was  felt  at  home  and  abroad  in  the  management 
of  the  business  affairs  of  the  Colonies  and  later  of  the 
States.** 

Mr.  Madison  has  described  in  the  Federalist,**  the  rea- 
sons which  led  the  Convention  to  adopt  this  clause: 
''Bills  of  attainder,  ex  post  facto  laws,  and  laws  impair- 
ing the  obligation  of  contracts,  are  contrary  to  the  first 
principles  of  the  social  compact,  and  to  every  principle 
of  sound  legislation.  The  two  former  are  expressly  pro- 
hibited by  the  declaration  prefixed  to  some  of  the  State 
constitutions,  and  all  of  them  are  prohibited  by  the  spirit 
and  scope  of  these  fundamental  charters.  .  .  .  The 
sober  people  of  America  are  weary  of  the  fluctuating 
policy  which  has  directed  the  public  councils.  They  have 
seen  with  regret,  and  with  indignation,  that  sudden 
changes   and   legislative    interferences    in    cases    affecting 

88  Judge  Cooley  commenting  upon  this  clause  says: 

"It  is  remarkable  that  this  very  important  clause  was  passed  over 
almost  without  comment  during  the  discussions  preceding  the  adoption 
of  that  instrument,  though  since  its  adoption  no  clause  which  the 
Constitution  contains  has  been  more  prolific  of  litigation,  or  given  rise 
to  a  more  animated,  and  at  times,  angry  controversy.  It  is  but  twice 
alluded  to  in  the  papers  of  the  Federalist;  and  though  its  great  im- 
portance is  assumed,  it  is  evident  that  the  writer  had  no  conception  of 
the  prominence  it  was  afterwards  to  hold  in  constitutional  discussions^ 
or  the  very  numerous  cases  to  which  it  was  to  be  applied  and  prac- 
ticed."    Cooley's  Constitutional   Limitations,  331. 

89  The  Federalist,  No.  44. 
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personal  rights,  become  jobs  in  the  hands  of  enterpris- 
ing and  influential  speculators,  and  snares  to  the  more 
industrious  and  less  informed  part  of  the  community. 
They  have  'seen,  too,  that  one  legislative  interference 
is  but  the  link  of  a  long  chain  of  repetitions.  .  .  » 
They  very  rightly  infer,  therefore,  that  some  thorough 
reform  is  wanting,  which  will  banish  speculations  on 
public  measures,  inspire  a  general  prudence  and  industry 
and  give  a  regular  course  to  the  business  of  society."*"* 

It  would  be  impossible  in  a  work  of  this  character  to 
examine  all  the  reported  cases  under  this  provision  and 
the  author  must  content  himself  with  citing  only  some  of 
those  by  which  the  most  important  principles  relating  to 
the  subject  have  been  settled. 

Early  Oases. — Some  very  important  cases  growing  out 
of  this  provision  were  decided  at  a  comparatively  early 
period  in  our  judicial  history. 

The  Supreme  Court  was  first  called  upon  to  construe 
the  language  of  this  clause  in  the  case  of  Fletcher  v. 
Peck,*®  decided  in  1809,  twenty  years  after  the  establish- 
ment of  the  government.**  The  case  arose  out  of  the 
fallowing  facts:  Under  an  act  passed  by  the  legislature 
of  Georgia  in  1795,  a  tract  of  land  was  sold  to  the 
Georgia  Company,  which  was  composed  of  individuals. 
Peck  conveyed  a  part  of  this  land  to  Fletcher.  In  his 
deed,  Peck  convenanted  that  the  State  of  Georgia  had 
lawful  possession  of  the  land  when  the  act  was  passed 
and  had  good  right  to  sell  it.  The  nature  of  the  action 
was  for  a  breach  of  covenant,  in  that  the  letters  patent 
were  void  because  the  legislative  act  was  passed  through 

>9a  Referring  to  the  provision  covering  the  impairment  of  contracts, 
Mr.  Van  Buren  says,  "It  was  always  understood  to  have  been  intro- 
duced to  prevent  State  obstructions  to  the  collection  of  British  debts, 
but  now  made  to  override  the  insolvent  systems  of  the  States." 

Van  Buren's  History  of  Political  Parties,  294. 

40  6  Cranch,  87,  135. 

41  This  case  was  twice  argued  before  the  Supreme  Court.  In  the 
first  argument  Luther  Martin  appeared  for  the  plaintiff  in  error,  and 
Mr.  John  Quincy  Adams  for  the  defendant  in  error.  In  the  second 
argument  Mr.  Adams  did  not  appear,  but  his  place  was  filled  by  Joseph 
Story,  who  soon  after  became  a  member  of  the  Court.  This  was  the 
first  time  Mr.  Story  argued  in  the  Supreme  Court.  Van  Santvoord, 
Lives  of  the  Chief  Justices,  359. 
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corrupt  influences.  On  the  13th  of  February,  1796,  the 
legislature  passed  another  act  declaring  the  former  act 
void.  The  principal  question  was,  whether  the  legislature 
could  repeal  the  first  act  and  rescind  the  sale  which  had 
occurred  under  it,  the  purchasers  being  innocent  of  any 
defect  in  the  title. 

The  court,  in  an  opinion  delivered  by  Chief  Justice 
Marshall  held,  that  where  a  legislature  of  a  State  grants 
land  in  fee,  a  subsequent  legislature  can  not  repeal  the 
grant  if  an  innocent  purchaser  has  acquired  title  without 
knowledge  of  the  infirmity.  The  grant  made  by  the 
State  amounted  to  a  contract  within  the  Constitution 
and  the  subsequent  grant  made  in  pursuance  of  that 
contract  was  an  executed  contract  and  the  State  could 
not  pass  a  law  impairing  its  obligation.  Also  that  con- 
tracts made  by  a  State  were  as  much  within  the  prohibi- 
tion of  the  Constitution  against  the  impairment  of  the  obli- 
gation of  a  contract  as  contracts  made  by  an  individual. 
Consequently  it  was  held  that,  bona  fide  purchasers  hav- 
ing acquired  a  fee  under  the  act  of  1795,  the  State  of 
Georgia  was  prohibited  from  enacting  a  law  which  would 
impair  the  validity  of  the  grant,  and  that  the  prohibi- 
tion applied  to  both  executory  and  executed  contracts." 

The  next  case  in  which  the  Supreme  Court  reviewed 
this  clause  was  that  of  New  Jersey  v.  Wilson,  decided  in 
1812.  The  legislature  of  New  Jersey  passed  an  act  provid- 
ing that  certain  lands  which  the  State  contemplated  pur- 
chasing for  the  use  of  the  Delaware  Indians  should  be  ex- 
empt from  taxation.  The  lands  were  accordingly  pur- 
chased for  the  Indians  and  conveyed  to  them  in  trust,  and 
thereupon  the  Indians  released  their  claim  to  the  original 
lands.  The  Indians  continued  to  occupy  the  lands  upon 
which  they  had  moved  until  1803,  when  they  were  sold 
to  settlers  under  an  act  of  the  legislature.  Subse- 
quently, the  legislature  repealed  the  act  of  1758,  which 
exempted  the  lands  from  taxation.  Marshall  again  de- 
livered the  opinion  of  the  court.  It  was  held  that  the 
original  act  of  the  legislature  of  New  Jersey,  passed  in 

*«  In  Charles  River  Bridge  Co.  v.  Warren  Bridge  Co.,  11  Peters,  420, 
McLean,  Justice,  said,  "If  it  were  not  for  the  opinion  in  Fletcher  v. 
Peck,  I  would  think  the  prohibition  as  to  contracts  applied  only  to 
executor^   contracts." 
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consideration  that  the  Indians  would  release  their  title 
to  the  lands,  which  act  declared  that  the  new  lands  which 
should  be  purchased  for  the  Indians  should  be  exempt 
from  taxation,  amounted  to  a  contract,  and  that  any  sub- 
sequent act  of  the  legislature  which  repealed  the  original 
act  violated  that  clause  of  the  Constitution  of  the  United 
States  which  prohibits  a  State  from  impairing  the  obli- 
gation of  a  contract.** 

In  Sturges  v.  Crowninshield,**  the  court  held,  that  an 
act  of  the  legislature  of  New  York  violated  this  clause 
of  the  Constitution.  The  case  arose  from  the  following 
facts:  Suit  was  brought  against  the  maker  of  two  promis- 
sory notes.  The  defendant  pleaded  as  his  defense  that 
he  was  discharged  from  the  payment  of  the  notes  ^' under 
an  act  for  the  benefit  of  insolvent  debtors  and  their 
creditors  passed  by  the  legislature  of  New  York,  in  1811." 
To  this  there  was  a  general  demurrer  filed.  Again  Mar- 
shall delivered  the  opinion  of  the  court.  He  admitted  that 
a  State  might  pass  a  bankrupt  law  before  Congress  exer- 
cised its  power  to  do  so  provided  such  State  law  did  not 
impair  the  obligation  of  a  contract.  The  notes  sued  upon 
had  been  executed  before  the  law  was  passed  and  Mar- 
shall, in  his  opinion,  expressly  limited  the  decision  to 
the  case  actually  before  the  court.  It  was  held  that  the 
act  of  the  legislature  of  New  York,  so  far  as  it  attempted 
to  discharge  the  maker  of  the  notes  from  paying  them, 
was  contrary  to  the  Constitution  of  the  United  States, 
because  it  impaired  the  obligation  of  contracts.*" 

48  7  Cranch,  164,  167. 

44  4  Wbeaton,  122. 

4s  In  Ogden  v.  Saunders,  Mr.  Justice  Johnson  in  his  dissenting 
opinion,  makes  the  following  observations:  "The  report  in  the  case 
of  Sturges  v.  Crowninshield  needs  some  explanation.  The  court  was, 
in  that  case,  gpreatly  divided  in  their  views  of  the  doctrine,  and  the 
judgment  partakes  as  much  of  a  compromise,  as  of  a  legal  adjudica- 
tion. The  minority  thought  it  better  to  yield  something  than  risk  the 
whole.  And,  although  their  course  of  reasoning  led  them  to  the  gen- 
eral maintenance  of  the  State  power  over  the  subject,  controlled  axid 
limited  alone  by  the  oath  administered  to  all  their  public  functionaries 
to  maintain  the  constitution  of  the  United  States,  yet  as  denying 
the  power  to  act  upon  anterior  contracts  could  do  no  harm,  but,  in 
fact,  imposed  a  restriction  conceived  in  the  true  spirit  of  the  constitu- 
tion, they  were  satisfied  to  acquiesce  in  it,  provided  the  decision  were 
BO  guarded  as  to  secure  the  power  over  posterior  contracts,  as  weU  from 
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The  case  of  M'MiUan  v.  M'Neill/*  arose  on  the  follow- 
ing facts:  M'Millan  was  a  resident  of  Charleston,  South 
Carolina,  where  he  represented  as  a  partner  in  business, 
a  firm  doing  business  in  Liverpool,  England.  He  executed 
certain  bonds  with  M'NeiU  as  surety,  the  amount  of  which 
was  collected  from  M'Neill  as  such  surety  after  judg- 
ment obtained  against  M'Millan.  M'Millan  then  moved 
to  New  Orleans,  where,  in  1815,  he  received  full  and 
entire  release  and  discharge  from  all  debts  and  obliga- 
tions then  existing  against  him.  Afterwards  M'Neill,  as 
a  citizen  of  South  Carolina,  sued  M'Millan  as  a  citizen 
of  Louisiana  in  the  district  court  of  that  State  for  the 
recovery  of  money  which  he  had  paid  for  M'Neill  as 
surety  on  said  bonds.  To  this  action  M'Millan  pleaded 
as  his  defense  his  certificate  of  discharge.  To  this  a 
demurrer  was  filed.  In  delivering  the  opinion  of  the 
Court,  Chief  Justice  Marshall  said  that  the  case  was  not 
distinguishable  in  principle  from  the  preceding  case  of 
Sturges  V.  Crowninshield ;  that  the  circumstances  of  the 
State  law,  under  which  the  debt  was  attempted  to  be 
discharged  having  been  passed  before  the  debt  was  con- 
tracted, made  no  difference  in  the  application  of  the  prin- 
ciple.*^ 

the  positive  terms  of  the  adjudication,  as  from  inferences  deducible 
from  the  reasoning  of  the  court. 

"The  case  of  Sturges  v.  Crowninshield,  then,  must,  in  its  authority, 
be  limited  to  the  terms  of  the  certificate,  and  that  certificate  affirms 
two  propositions. 

"1. — That  a  State  has  authority  to  pass  a  bankrupt  law,  provided 
such  law  does  not  impair  the  obligation  of  contracts  within  the  mean- 
ing of  the  Constitution,  and  provided  there  be  no  act  of  Congress  in 
force  to  establish  an  uniform  system  of  bankruptcy,  confiicting  with 
such  law. 

"2. — That  a  law  of  this  description,  acting  upon  prior  contracts,  is 
a  law  impairing  the  obligation  of  contracts  within  the  meaning  of  the 
constitution. 

"Whatever  inferences  or  whatever  doctrines  the  opinion  of  the  court 
in  that  case  may  seem  to  support,  the  concluding  words  of  that  opinion 
were  intended  to  control  and  to  confine  the  authority  of  the  adjudica- 
tion to  the  limits  of  the  certificate."    12  Wheaton,  272-73. 

46  4  Wheaton,  209. 

47  The  decision  in  this  case  was  strongly  criticised  by  Mr.  Chief 
Justice  Boyle,  of  the  Court  of  Appeals  of  Kentucky,  in  Blair  v.  Wil- 
liams, in  4  Littell,  45,  where  the  Chief  Justice  said,  "With  due  respect 
for  the  high  authority  of  the  Supreme  Court  of  the  United  States, 
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In  the  great  case  of  Dartmouth  College  v.  Woodward,^^ 
decided  in  1819^  this  clause  of  the  Constitution  received 
from  the  court  its  most  elaborate  exposition.  On  the  13th 
of  December,  1769,  King  George  III  granted  a  charter 
to  twelve  persons,  and  named  them  in  the  charter,  the 
Trustees  of  Dartmouth  College,  situate  in  the  Province  of 
New  Hampshire.  In  its  session  in  the  year  1816,  the 
legislature  of  New  Hampshire  amended  the  charter; 
among  other  alterations,  the  act  increased  the  number  of 
trustees  from  twelve  to  twenty-one,  and  gave  the  appoint- 
ment of  the  additional  members  to  the  executive  of  the 
State,  and  created  a  Board  of  Overseers,  consisting  of 
twenty-five  persons,  with  power  to  inspect  and  control  the 
most  important  acts  of  the  trustees.  The  act  further  pro- 
vided that  the  president  of  the  State  Senate,  the  speaker 
of  the  House  of  Representatives  of  New  Hampshire,  and 
the  governor  and  lieutenant-governor  of  Vermont,  for 
the  time  being,  should  be  members  ex-officio  of  the  board. 
The  majority  of  the  trustees  of  the  College  refused  to 
accept  the  amended  charter  and  brought  an  action  in 
trover  in  the  courts  of  New  Hanrpshire  for  the  books 
of  records,  corporate  seal  and  other  corporate  property, 
to  which  they  claimed  they  were  entitled.  The  plaintiff 
was  successful  in  all  the  courts  of  New  Hampshire.  The 
case  went  to  the  Supreme  Court  of  the  United  States, 
and  Chief  Justice  Marshall  delivered  one  of  his  greatest 
opinions  in  deciding  it.  The  opinion  held,  that  the  char- 
ter which  had  been  granted  by  the  King,  and  its  accept- 
ance, constituted  a  contract  within  the  meaning  of  the 
Federal  Constitution,  and  that  the  act  of  the  legislature 
of  New  Hampshire  amending  the  contract  and  changing 
it  without  the  consent  of  the  trustees  of  the  corporation 
was  an  act  which  impaired  the  obligation  of  contract  and 
was,  therefore,  void. 

In  his  opinion,  the  Chief  Justice  said,  that  Dartmouth 
College  was  a  private  and  not  a  public  corporation.    That 

we  mnst  be  permitted  to  say,  that  we  do  not  perceive  the  analogy  in 
the  principle  of  the  case  in  McMillan  v.  lifNeill,  and  Sturges  v. 
Crowninshield,  and  unless  the  effect  can  precede  its  cause,  and  the 
obligation  of  a  contract  exist  before  the  contract  has  an  existence,  th6 
latter  decision  we  can  not  conceive  to  be  correct." 
48  4  Wheaton,  518. 
50 
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a  corporation  was  an  artificial  being  (p.  636),  invisible, 
intangible  and  existing  only  in  contemplation  of  law. 
Being  the  mere  creature  of  law,  it  possesses  only  those 
properties  which  its  charter  conferred  upon  it  either  by 
express  provision  or  as  necessarily  incidental  to  its 
existence. 

The  original  chartered  parties  to  the  contract  were 
the  King,  donors,  and  the  trustees  of  the  corporation. 
The  Revolution  did  not  change  the  contract,  but  the 
duties  towards  it  devolved  on  the  people  of  New  Hamp- 
shire. The  act  of  the  legislature  of  New  Hampshire, 
which  the  trustees  complained  of,  transferred  the  power 
of  governing  the  College  from  trustees  appointed  accord- 
ing to  the  desire  of  the  founders  as  expressed  in  the 
charter  to  the  governor  of  New  Hampshire.  This  sub- 
stituted the  will  of  the  State  of  New  Hampshire  for  the 
will  of  the  donors  to  the  College.  Such  acts  were  held 
to  constitute  a  course  unanticipated  by  the  founder  of 
the  College  and  the  language  of  the  charter  creating  it, 
and  the  act  of  the  legislature  on  that  account  was 
without  authority,  and  violated  the  Constitution  of  the 
United  States  in  that  it  impaired  the  obligation  of  the 
contract  based  upon  the  charter. 

**The  term  *  contract,'  as  used  in  this  clause  of  the 
Constitution,"  said  the  Chief  Justice  (p.  628),  ''must  be 
understood  as  intended  to  guard  against  a  power  of  at 
least  doubtful  utility,  the  abuse  of  which  had  been  ex- 
tensively felt;  and  to  restrain  the  legislature  in  future 
from  violating  the  right  to  property.  That  anterior  to 
the  formation  of  the  Constitution,  a  course  of  legislation 
had  prevailed  in  many,  if  not  in  all,  of  the  States,  which 
weakened  the  confidence  of  man  in  man,  and  embarrassed 
all  transactions  between  individuals  by  dispensing  with  a 
faithful  performance  of  engagements.  To  correct  this 
mischief,  by  restraining  the  power  which  produced  it, 
the  State  legislatures  were  forbidden  'to  pass  any  law 
impairing  the  obligation  of  contracts.'  The  contracts 
referred  to  were  contracts  respecting  property,  under 
which  some  individual  could  claim  a  right  to  something 
beneficial  to  himself;  and  that  since  the  clause  in  the 
Constitution  must,  in  construction,  receive  some  limita- 
tion,  it   may  be   confined,   and  ought  to  be   confined,  to 
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cases  of  this  description;  to  cases  within  the  mischief 
it  was  intended  to  remedy."  He  then  proceeded  to  state 
that  it  was  not  *Hhe  purpose  of  the  framers  of  the  Con- 
stitution to  restrain  the  States  in  regulating  their  civil 
^institutions  adopted  for  internal  government,  and  that 
the  instrument  they  have  given  us  is  not  to  be  so  con- 
strued may  be  admitted." 

The  important  principle  established  by  the  decision 
was,  that  where  a  contract  had  been  entered  into  and 
the  rights  of  the  parties  under  it  had  become  fixed,  a 
State  could  not,  by  legislative  enactment^  pass  a  law 
which  would  impair  those  rights. 

The  effect  of  this  decision  was  to  make  a  contract  of 
every  charter  granted  a  corporation  which  was  accepted 
and  acted  upon  by  the  corporation,  which  contract  could 
not  be  impaired  by  any  law  passed  by  the  legislature  of 
the  State.  The  result  was  to  give  immunity  to  corpora- 
tions by  placing  them  beyond  the  power  of  the  State 
legislature  to  impair  their  rights  under  their  charters. 
Mr.  Justice  Story  recognized  this  doctrine,  in  his  dissent- 
ing opinion,  and  suggested,  if  the  legislature  desired  to 
claim  such  authority  it  must  be  reserved  in  the  grant. 
Acting  on  this  suggestion  many,  if  not  all  the  States, 
have  inserted  in  their  Constitutions,  either  by  original 
provision,  or  by  amendment,  the  right  to  alter,  amend, 
or  repeal  any  law  under  which  a  corporation  may  be 
formed.^^  This  made  the  right  of  the  State  to  alter,  amend, 
or  repeal  a  charter  a  part  of  the  contract  between  the 
State  and  the  corporation,  and  it  necessarily  followed 
that  such  power  could  be  exercised  at  any  time  by  the 
State  without  impairing  the  obligation  of  the  contract."* 

«»  Tomlinson  v.  Jessup,  16  WaUace,  454,  468-469. 

so  Referring  to  Dartmouth  College  v.  Woodward,  Mr.  Justice  Miller 
says:  "It  may  well  be  doubted  whether  any  decision  ever  delivered  by 
any  court  has  had  such  a  pervading  operation  and  influence  in  con- 
trolling legislation  as  this.  .  .  .  The  opinion  has  been  of  late  years 
much  criticised,  as  including  with  the  class  of  contracts  whose  founda- 
tion is  in  the  legislative  action  of  the  States,  many  which  were  not 
probably  intended  to  be  so  included  by  the  framers  of  the  Constitution. 
And  it  is  undoubtedly  true  that  the  Supreme  Court  itself  has  been 
compelled  of  late  years  to  insist  in  this  class  of  cases  upon  the  ex- 
istence of  an  actual  contract  by  the  State  with  the  corporation,  when 
relief  is  sought  against  subsequent  legislation. 
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Oblication  of  Oontracts.— As  it  is  the  obligation  of  a 
contract  which  a  State  is  prohibited  from  impairing,  it 
becomes  important  to  understand  what  the  obligation  of 
a  contract  is.  Pothier  says,  ''The  term  Obligation  has 
two  significations:  ^i  its  more  extensive  signification,  it 
is  synonymous  to  Duty,  and  comprises  imperfect,  as  well 
as  perfect  Obligations. 

''Those  Obligations  are  called  imperfect,  for  which  we 
are  accountable  to  God  alone;  and  of  which  no  person 
has  a  right  to  require  the  performance.  Such  are  the 
duties  of  charity  and  gratitude.  The  giving  of  alms,  for 
instance,  from  our  superfluities,  is  a  real  Obligation,  and 

"The  main  feature  of  the  case,  namely,  that  a  State  can  make  a  con- 
tract by  legislation,  as  well  as  in  any  other  way,  and  that  in  no  such 
case  shall  a  subsequent  act  of  the  Legislature  interpose  any  effectual 
barrier  to  its  enforcement,  where  it  is  enforceable  in  the  ordinary 
courts  of  justice,  has  remained.  The  result  of  this  principle  has  been 
to  make  void  innumerable  acts  of  State  legislatures,  intended  in  times 
of  disastrous  financial  depression  and  suffering,  to  protect  the  people 
from  the  hardships  of  a  rigid  and  prompt  enforcement  of  the  law  in 
regard  to  their  contracts,  and  to  prevent  the  States  from  repealing, 
abrogating,  or  avoiding  by  legislation,  contracts  entered  into  with  other 
parties. 

"This  decision  has  stood  from  the  day  it  was  made  to  the  present 
hour  aa  a  great  bulwark  against  popular  effort  through  State  legisla- 
tion to  evade  the  payment  of  just  debts,  the  performanee  of  obligatory 
contracts,  and  the  general  repudiation  of  the  rights  of  ereditora.** 
Miller  on  the  Constitution,  391,  394. 

In  Edwards  v.  Kearzey,  96  U.  S.,  607,  Mr.  Justice  Swayne  said, 
'The  point  decided  in  Dartmouth  College  v.  Woodward  (1  Wheaton, 
618),  had  not,  it  is  believed,  when  the  Constitution  was  adopted,  oc- 
curred to  anyone.  There  is  no  trace  of  it  in  the  Federalist,  nor  iki 
any  other  contemporaneous  publication.  It  was  first  made  and  judicial- 
ly decided  under  the  Constitution  in  that  case.  Its  novelty  was  admit- 
ted by  Mr.  Chief  Justice  Marshall,  but  it  was  met  and  conclusively 
answered  in  his  opinion." 

*'It  is  under  the  protection  of  the  decision  in  the  Dartmouth  Col- 
lege case  that  the  most  enormous  and  threatening  powers  in  our  coun- 
try have  been  created;  some  of  the  great  and  wealthy  corporations 
actually  having  greater  influence  in  the  country  at  large,  and  upon 
the  legislation  of  the  country,  than  the  State  to  which  they  owe  their 
corporate  existence.  Every  privilege  granted  or  right  conferred — no 
matter  by  what  means,  or  on  what  pretense— being  made  inviolable  by 
the  Constitution;  the  government  is  frequently  found  stripped  of  its 
authorit}'  in  very  important  particulars,  by  unwise,  careless,  or  cor- 
rupt legislation,  and  a  elause  of  the  federal  Constitution,  whose  pur- 
pose was  to  preclude  the  repudiation  of  debts  and  just  contracts,  pro- 
tects and  perpetuates  the  evil."    Cooley,  Const  Lim.,  335,  6  ed.,  note. 
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the  neglect  of  it  is  a  high  offence;  but  it  is  an  imperfect 
Obligation,  as  we  are  accountable  for  it  to  God  only; 
when  the  Obligation  is  discharged,  the  person  who  is  the 
object  of  it  receives  the  alms,  not  as  a  debt,  but  as  a 
benefit.  It  is  the  same  with  the  duty  of  gratitude;  he 
who  has  received  a  signal  benefit  is  obliged  to  render  his 
benefactor  all  the  services  in  his  power,  when  occasion 
offers  for  his  doing  so;  and  it  is  sinful  and  dishonourable 
to  neglect  it;  but  the  benefactor  has  no  right  to  claim 
such  services;  and  when  they  are  rendered,  he  receives 
them  in  his  turn  as  a  benefit.  If  my  benefactor  had  a 
right  to  demand  that  I  should  render  him  upon  the  like 
occasion  the  same  service  which  he  has  rendered  me,  the 
assistance  I  received  would  be  no  longer  a  benefit  but 
a  bargain,  and  the  service  which  I  render  in  return  would 
no  longer  be  entitled  to  the  name  of  gratitude,  the  es- 
sence of  which  consists  in  its  being  voluntary. 

**The  term  Obligation,  in  a  more  proper  and  confined 
sense,  comprises  only  perfect  obligations,  which  are  also 
ealled  personal  engagements,  and  which  give  the  person, 
with  whom  they  are  contracted,  a  right  to  demand  their 
performance;  and  it  is  this  kind  of  Obligation  which  is 
the   object  of  the   present  treatise. 

'^  Jurists  define  these  Obligations  or  personal  engage- 
ments to  be  a  legal  tie  which  binds  us  to  another,  either 
to  give  him  something,  or  to  do  or  abstain  from  doing 
some  act. 

**This  term  'legal  tie,  vinculum  juris,'  is  only  applic- 
able to  civil  Obligations.  Natural  Obligation,  which  is 
only  a  tie  of  moral  equity,  is  also,  though  in  a  less  ap- 
propriate sense,  a  perfect  Obligation;  for  it  gives  a  right, 
though  not  in  point  of  law,  in  point  of  conscience,  to 
the  person  in  whose  favor  they  are  contracted,  to  demand 
theiit  performance,  which  imperfect  Obligations  do  not.'*'^ 

In  Edwards  v.  Kearzey,"*  Mr.  Justice  Swayne  has  given 
the  etymological  definition  of  the  word  "obligation:*' 

"Obligation  is  the  act  of  obliging  or  binding;  that 
which  obligates;  the  binding  power  of  a  vow,  promise, 
oath,  or  contract,  etc. 

"The  word  is  derived  from  the  Latin  word  obligatio, 

81  Pothier  on  Obligations,  vol.  1,  lOS-104. 

82  96  U.  S.,  600. 
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tying  up;  and  that  from  the  verb  obligo,  to  bind  or  tie 
up;  to  engage  by  the  ties  of  a  promise  or  oath,  or  form 
of  law;  and  obligo  is  compounded  of  the  verb  ligo,  to 
tie  or  bind  fast,  and  the  preposition  ob,  which  is  prefixed 
to  increase  its  meaning/' 

''In  ordinary  language/'  says  Mr.  Justice  Miller,  ''there 
is  a  moral  and  a  legal  obligation  to  do  what  we  promise 
to  do,  and  it  is  familiar  thought  and  speech  to  draw  the 
distinction  between  a  moral  and  a  legal  obligation.  The 
moral  one  addresses  itself  to  the  conscience,  to  the  sense 
of  duty,  to  the  sense  of  right  and  wrong.  As  obseryed 
in  the  last  quotation  there  is  a  binding  power  in  a  vowj 
there  is  a  moral  obligation  to  do  anything  which  one 
promises  to  do,  unless  it  is  something  wrong  or  wicked. 
A  consideration  is  the  essence  of  all  legal  contracts,  and 
of  all  those  obligations  which  do  not  depend  upon  it  but 
rather  upon  the  faith  due  to  yourself  and  your  own  sense 
of  moral  right,  and  which  address  themselves  to  your  own 
conscientious  determination  to  do  what  you  have  said 
you  would  do,  neither  the  law  nor  the  Constitution  takes 
any  cognizance."" 

The  obligation  of  a  contract  was  defined  in  Sturges 
V.  Crowninshield,"  by  Chief  Justice  Marshall,  and  it  is 
important  that  we  should  give  attention  to  his  language, 
since  it  was  the  first  judicial  construction  of  this  term 
and  the  fountain  whence  has  flowed  each  subsequent  con- 
struction of  that  expression.  "It  would  seem  difficult" 
said  the  Chief  Justice  (p.  197),  "to  substitute  words  which 
are  more  intelligible,  or  less  liable  to  misconstruction, 
than  those  which  are  to  be  explained.  A  contract  is  an 
agreement  in  which  a  party  undertakes  to  do,  or  not  to  do, 
a  particular  thing.  The  law  binds  him  to  perform  his 
undertaking,  and  this  is,  of  course,  the  obligation  of  his 
contract."  Here  we  have  Marshall's  definition  of  what 
the  Constitution  means  when  it  speaks  of  the  obligation 
of  a  contract.  It  is  the  power,  or  force  in  the  law,  which 
binds  or  compels  one  to  complete  his  agreement. 

The  question  was  more  fully  considered  by  Mr.  Justice 
Washington  in  Ogden  v.  Saunders."  That  was  a  case  where 

fis  Miller  on  Constitution,  640. 

M4  Wheaton,  122. 

B6  12   Wheaton,  213-267. 
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SaunderSy  a  citizen  of  Kentucky,  brought  suit  against 
Ogden,  a  citizen  of  Louisiana,  upon  two  bills  of  exchange, 
which  had  been  endorsed  to  Ogden  in  the  city  of  New 
York  and  accepted  by  him.  Among  his  other  defenses 
the  defendant  pleaded  a  discharge  from  his  debt  under 
the  act  of  the  legislature  of  the  State  of  New  York  for 
the  relief  of  insolvent  debtors.  The  question  in  the  case 
was  whether  the  passage  of  that  act  by  the  legislature 
of  New  York  impaired  the   obligation   of  contracts. 

*'It  is  not  to  be  doubted,"  said  Justice  Washington 
(p.  257),  **that  this  term  obligation,  when  applied  to 
contracts,  was  well  considered  and  weighed  by  those  who 
framed  the  Constitution,'^  and  was  intended  to  convey 
a  different  meaning  from  what  the  prohibition  would 
have  imported  without  it.  It  is  this  meaning  of  which 
we  are  all  in  search. 

"What  is  it,  then,  which  constitutes  the  obligation  of  a 
contract?  The  answer  is  given  by  the  Chief  Justice  in 
the  case  of  Sturges  v.  Crowninshield,  to  which  I  readily 
assent  now,  as  I  did  then;  it  is  the  law  which  binds 
the  parties  to  perform  their  agreement.  The  law,  then, 
which  has  this  binding  obligation,  must  govern  and 
control  the  contract  in  every  shape  in  which  it  is  intended 
to  bear  upon  it,  whether  it  affect  its  validity,  construction, 
or  discharge. 

'*But  the  question,  which  law  is  referred  to  in  the 
above    definition,    remains    to    be    solved.      It    can    not, 

«•  The  language  of  Mr.  Justiee  Washington,  that  ''it  is  not  to  be 
doubted  that  this  term  'obligation/  when  applied  to  contracts  was 
well  considered  and  weighed  by  those  who  framed  the  Constitution," 
can  only  be  based  upon  the  general  supposition  that  full  consideration 
was  given  to  each  provision  of  the  Constitution.  There  is  nothing  in 
the  proceedings  of  the  Convention  to  indicate  that  any  special  con- 
sideration was  bestowed  upon  this  language,  but  on  the  contrary,  as 
we  have  already  shown,  the  discussion  in  the  Convention,  when  it  was 
first  introduced,  was  very  brief,  and  when  it  was  again  introduced  by 
the  Committee  on  Style,  there  was  no  discussion  at  aU.  It  is  the  sur- 
prise of  all  writers  on  the  Constitution  that  so  little  consideration 
was  given  the  subject.  Whatever  consideration  was  given  the  word 
"obligation"  must  have  been  in  the  Committee  on  Style,  for  there  is 
no  record  that  it  received  any  consideration  in  the  Convention.  Luther 
Martin,  in  his  celebrated  letter,  states,  that  the  Convention  adopted 
the  clause  in  which  the  expression  occurs,  but  he  does  not  mention  it 
in  any  other  connection.     1  Elliot,  376. 
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for  a  moment,  be  conceded  that  the  mere  moral  law  is 
intended,  since  the  obligation  which  that  imposes  is 
altogether  of  the  imperfect  kind  which  the  parties  to  it 
are  tree  to  obey  or  not,  as  they  please.  It  can  not  be 
supposed  that  it  was  with  this  law  the  grave  authors  of 
this  instrument  were  dealing. 

''The  universal  law  of  all  civilized  nations,  which  de- 
clares that  men  shall  perform  that  to  which  they  have 
agreed,  has  been  supposed  by  the  counsel  who  have  ar- 
gued this  cause  for  the  defendant  in  error,  to  be  the 
law  which  is  alluded  to;  and  I  have  no  objection  to 
acknowledging  its  obligation,  whilst  I  must  deny  that 
it  is  that  which  exclusively  governs  the  contract.  It 
is  upon  this  law  that  the  obligation  which  nations  ac- 
knowledge to  perform  their  compacts  with  each  other 
is  founded. 

''But  can  it  be  seriously  insisted  that  this,  any  more 
than  the  moral  law  upon  which  it  is  founded,  was  ex- 
clusively in  the  contemplation  of  those  who  framed  this 
Constitution?  What  is  the  language  of  this  universal 
lawt  It  is  simply  that  all  men  are  bound  to  perform 
their  contracts.  The  injunction  is  as  absolute  as  the 
contracts  to  which  it  applies.  It  admits  of  no  qualifica- 
tion and  no  restraint,  either  as  to  its  validity,  construc- 
tion, or  discharge,  further  than  may  be  necessary  to  de- 
velop the  intention  of  the  parties  to  the  contract.  And  if 
it  be  true  that  this  is  exclusively  the  law  to  which  the 
Constitution  refers  us,  it  is  very  apparent  that  the  sphere 
of  State  legislation  upon  subjects  connected  with  the  con- 
tracts of  individuals,  would  be  abridged  beyond  what 
it  can  for  a  moment  be  believed  the  sovereign  States 
of  this  Union  would  have  consented  to;  for  it  will  be 
found,  upon  examination,  that  there  are  few  laws  which 
concern  the  general  police  of  a  State,  or  the  govern- 
ment of  its  citizens,  in  their  intercourse  with  each  other, 
or  with  strangers,  which  may  not  in  some  way  or  other 
affect  the  contracts  which  they  have  entered  into,  or  may 
thereafter  form.  For  what  are  laws  of  evidence,  or  which 
concern  remedies — ^frauds  and  perjuries — ^laws  of  regis- 
tration, and  those  which  affect  landlord  and  tenant,  sales 
at  auction,  acts  of  limitation,  and  those  which  limit  the 
fees  of  professional  men,  and  the  charges  of  tavern  keep- 
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era,  and  a  multitude  of  othera  which  crowd  the  codes  of 
every  State,  bat  laws  which  may  affect  the  validity,  con- 
struction, or  duration,  or  discharge  of  contracts  t  Whilst 
I  admit,  then,  that  this  common  law  of  nations,  which  has 
been  mentioned,  may  form  in  part  the  obligation  of  a 
contract,  I  must  unhesitatingly  insist,  that  this  law  is  to 
be  taken  in  strict  subordination  to  the  municipal  laws  of 
the  land  where  the  contract  is  made,  or  is  to  be  executed. 
The  former  can  be  satisfied  by  nothing  short  of  perform- 
ance; the  latter  may  affect  and  control  the  validity,  con- 
struction, evidence,  remedy,  performance,  and  discharge 
of  the  contract.  The  former  is  the  common  law  of  all 
civilized  nations,  and  each  of  them;  the  latter  is  the 
peculiar  law  of  each,  and  is  paramount  to  the  former 
whenever  they  come  in  collision  with  each  other. 

''It  is,  then,  the  municipal  law  of  the  State,  whether 
that  be  written  or  unwritten,  which  is  emphatically  the 
law  of  the  contract  made  within  the  State,  and  must 
govern  it  throughout,  wherever  its  performance  is  sought 
to  be  enforced. 

''It  forms,  in  my  humble  opinion,  a  part  of  the  contract, 
and  travels  with  it  wherever  the  parties  to  it  may  be 
found.  It  is  so  regarded  by  all  the  civilized  nations  of 
the  world,  and  is  enforced  by  the  tribunals  of  those  na- 
tions according  to  its  own  forms,  unless  the  parties  to  it 
have  otherwise  agreed,  as  where  the  contract  is  to  be 
executed  in,  or  refera  to  the  laws  of  some  other  country 
than  that  in  which  it  is  formed,  or  where  it  is  of  an  im- 
moral character,  or  contravenes  the  policy  of  the  nation 
to  whose  tribunals  the  appeal  is  made;  in  which  latter 
cases,  the  remedy  which  the  comity  of  nations  affords  for 
enforcing  the  obligation  of  contracts  wherever  formed,  is 
denied.  Free  from  these  objections,  this  law,  which  ac- 
companies the  contract  as  forming  a  part  of  it,  is  re- 
garded and  enforced  everywhere,  whether  it  affect  the 
validity,  construction,  or  discharge  of  the  contract.  It 
is  upon  this  principle  of  univeraal  law,  that  the  dis- 
charge of  the  contract,  or  of  one  of  the  parties  to  it, 
by  the  bankrupt  laws  of  the  country  where  it  was  made, 
operates  as  a  discharge  everywhere."  The  majority  of 
the  court  held  that  a  State  insolvent  law  did  not  impair 
the  obligation  of  future  contracts  between  citizens  of  the 
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same  State;  but  that  such  a  law  did  not  interfere  with  the 
rights  of  creditors  who  were  citizens  of  other  States.** 

Mr.  Justice  Washington  denied  that  it  was  the  moral 
law  which  constituted  the  obligation  of  contracts,  hut 
said  it  was  the  common  law  which  constituted  the 
obligation  where  no  municipal  laws  exist,  and  which,  by 
the  consent  of  all  nations,  other  tribunals  are  authorized 
to  enforce.  He  insisted  that  the  common  law  of  nations 
is  to  be  taken  in  strict  subordination  to  the  municipal 
law  of  the  land  where  the  contract  is  made,  or  is  to  be 
executed.  **The  former,'*  said  he,  **is  the  common  law 
of  all  civilized  nations  and  of  each  of  them ;  the  latter  is  the 
peculiar  law  of  each  and  is  paramount  to  the  former 
whenever  they  come  into  collision  with  each  other.  It 
is  the  municipal  law  of  the  State  whether  written  or 
unwritten,  which  is  emphatically  the  law  of  the  contract 
made  within  a  State,  and  it  must  govern  it  throughout 
wherever  its  performance  is  sought  to  be  enforced." 

An  interesting  case  involving  the  construction  of  this 
provision  arose  out  of  the  following  facts  :^^  In  November, 
1819,  Blair,  et  al.,  citizens  of  the  State  of  Kentucky, 
executed  a  promissory  note  to  Williams,  due  sixty  days 
after  date,  upon  which  Williams  recovered  judgment.  In 
1820  the  general  assembly  of  Kentucky  passed  a  law 
which  permitted  a  plaintiff,  when  he  issued  an  execution 
bond,  on  a  judgment,  to  endorse  thereon  that  he  would 
accept  the  paper  of  the  Bank  of  the  Commonwealth,  or 
the  Bank  of  Kentucky,  in  discharge  of  his  judgment, 
and  that  if  the  plaintiff  did  not  do  this,  the  defendant 
might  replevin  the  debt  for  two  years.  The  act  further 
provided  that  no  execution  should  issue  upon  any  judg- 
ment within  ten  days  after  the  end  or  term  of  the  court 
at  which  judgment  was  rendered,  in  which  time,  if  the 
plaintiff  failed  to  make  a  memorandum  with  i;he  clerk, 
that  he  would  take  the  paper  of  the  Bank  of  the  Com- 
monwealth, or  the  Bank  of  Kentucky,  for  his  judgment, 
the  defendant  could  enter  into  recognizance  with  the  clerk 
for  the  payment  of  the  judgment  against  him  within 
two  years.  The  validity  of  this  act  was  contested,  as 
it  was  claimed  that  it  was  in  violation  of  the  Constitu- 

ST  Blair  y.  Williams,  4  Littell,  35. 
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tion  of  the  United  States,  and  also  in  violation  of  the 
Constitution  of  the  State  of  Kentucky.^® 

The  decision  of  the  court  was,  ''The  legal  obligation 
of  a  contract  consists  in  the  legal  remedy  thereof;  and 
that  the  impairment  clause  in  the  Federal  Constitution 
refers  to  the  legal  obligation  and  not  to  the  obligation 
arising  from  conscience  alone,  that  State  laws  relating  to 
replevin,  insolvency,  appraisement  and  exemption,  re- 
lating to  contracts  made  after  their  enactment,  do  not 
impair  the  obligation  of  such  contracts,  but  a  law  passed 
after  a  contract  is  made,  which  extends  the  term  of  re- 
plevin on  a  judgment  rendered  at  a  prior  date  does 
impair  the  obligation  of  contracts  and  therefore  violates 
the  Constitution  of  the  United  States.'' 

This  case  was  followed  by  that  of  Lapsley  v.  Brashears,** 
which  arose  out  of  the  same  statute  and  presented  ques- 
tions similar  to  those  in  that  case.  In  the  latter  case, 
the  court  held  that  a  replevin  bond  is  a  contract  within 
the  meaning  of  the  Federal  Constitution  which  prohibits 
States  from  passing  laws  impairing  the  obligation  of 
contracts,  and  that  the  word  ** impairing"  did  not  mean 
destroy;  and  consequently,  every  law  of  a  State  which 
weakened  a  prior  contract,  or  rendered  it  less  operative, 
was  a  violation  of  the  Constitution,  and  in  that  particular 
case,  making  the  right  to  replevy  for  two  years  to  depend 
on  the  plaintiff's  not  endorsing  that  he  would  accept 
bank  notes  in  satisfaction  of  his  judgment,  did  not  make 
the  replevin  law  constitutional.*® 

BsThe  author  expressly  commends  to  the  student  the  profound  and 
philosophical  discussion  of  this  clause  in  the  opinion  of  Chief  Justice 
Boyle,  in  Blair  ▼.  Williams,  supra,  and  the  opinion  of  Judge 
Owsley,  in  the  subsequent  case  of  Lapsley  ▼.  Brashears  (4  Littell,  47), 
and  the  independent  opinion  in  these  cases  of  Judge  Mills  (4  Littell, 
65),  and  the  petition  for  rehearing  in  the  same  cases  by  Mr.  George 
Bidd  (4  Littell,  87).  These  opinions  and  the  argument  of  Mr.  Bidd 
constitute  the  most  comprehensive  discussion  of  the  obligation  of  con- 
tracts from  an  ethical  and  legal  standpoint,  which  it  has  been  the 
author's  pleasure  to  examine;  and  they  are  especially  commended  as 
covering  the  literature  as  well  as  the  law  of  this  important  subject. 

B»4  Littell,  47. 

•0  Mr.  Justice  Miller,  in  referring  to  these  cases,  said  they  grew 
out  of  the  act  passed  by  the  legislature  of  Kentucky,  which  was  the 
result  of  the  financial  condition  of  the  times  following  the  war  of 
1812,  and  that  the  passage  of  that  act  led  to  one  of  the  most  remarkable 
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''Within  the  meaning  of  this  clause/'  said  Justice 
Field,  ''the  obligation  of  a  contract,  in  the  constitutional 
sense,  is  the  means  provided  by  law  by  which  it  can  be 
enforced — ^which  the  parties   can  be  obliged  to  perform. 

judicial  and  political  struggles  ever  known  in  any  country,  and  in- 
Yolved  two  great  constitutional  questions. 

The  first  one  was  whether  a  stay  l&w  was  forbidden  by  the 
provision  of  the  Constitution  we  are  now  considering.  A  case  inTolT- 
ing  this  questifm  came  before  the  Court  of  Appeals  of  Kentud^, 
which  held  that  the  statute  did  impair  the  obligation  of  contracts, 
and  was,  therefore,  void  as  to  those  in  existence  when  it  was  passed. 
It  thus  nullified  the  law  which  had  been  passed  under  the  pressure 
of  public  clamor,  and  was  intended  as  a  means  of  relief  to  many  who 
could  not  meet  their  obligations  or  keep  their  contracts.  But  not  to 
be  thus  thwarted,  the  legislature  of  the  State  met  immediately  after 
this  decision  and  passed  a  statute  abolishing  that  Court  of  Appeals 
and  creating  another  in  its  stead.  Now  the  Constitution  of  the  State 
of  Kentucky  is  almost  identical  in  language  with  that  of  the  United 
States,  so  far  at  least  as  regards  the  power  of  the  legislature  over 
the  courts.  The  Federal  Constitution  says  that  "the  judicial  power  of 
the  United  States  shall  be  vested  in  one  Supreme  Court,  and  in  such 
inferior  courts  as  the  Congress  may,  from  time  to  time,  ordain  and 
establish."  This  has  always  been  held  by  good  constitutional  lawyers 
to  mean  that,  while  Congress  may  abolish  all  the  inferior  courts,  may 
change  them,  or  give  them  different  names  and  jurisdictions,  yet  the 
one  Supreme  Court  of  the  United  States  it  can  not  abolish  or  diange, 
otherwise  than  by  adding  to  its  members.  This  was  the  doctrine  laid 
down  by  the  old  Court  of  Appeals  of  Kentucl^.  Hie  CoD0titati<Hi  of 
that  State  provided  that  there  should  be  a  Court  of  Appeals,  and  sudi  in- 
ferior courts  as  the  legislature  might  from  time  to  time  oixiain.  This 
Court  of  Appeals  held'  that  the  law  abolishing  it  was  unconstitutional ; 
so  they  sat  with  their  clerk,  their  marshal,  and  other  officers,  in  their 
own  room,  and  proceeded  to  consider  all  business  that  came  before 
them.  In  pursuance,  however,  of  the  new  law,  the  governor  of  the 
State  appointed  another  set  of  judges  as  a  new  Court  of  Appeals, 
who  organized,  selected  a  clerk  and  marshal,  and  proceeded  to  decide 
audi  casea  aa  were  brought  before  them. 

lliis  was  the  serious  condition  of  affairs  that  then  existed,  arising 
out  of  the  determination  to  enforce  this  stay  law  which  had  been 
passed  by  the  legislature  of  the  State.  The  matter  then  camie  before 
the  people  at  the  next  election  for  members  of  the  legislature;  and, 
with  some  of  the  most  remarkable  exhibitions  of  learning  and  ability 
thai  any  young  State  ever  had,  these  subjects  were  canvassed  on  the 
stump,  in  the  papers,  by  pamphlets  and  magazines,  and  the  whole 
country  was  aroused  by  them,  involving  as  they  did  not  only  the 
validity  of  the  decision  of  the  Court  of  Appeals,  as  well  as  its  very 
existence,  but  the  upholding  of  this  important  stay  law.  First  it  was 
relief  and  anti-relief,  and  then  it  was  new-court  and  old-court.  At  the 
ensuing  election,  by  a  very  considerable  majority,  men  were  elected 
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Whatever  legislation  lessens  the  efficacy  of  these  means 
impairs  the  obligation.  "•* 

What  the  term  ** obligation  of  a  contract"  means,  was 
comprehensively  stated  by  Van  Devanter,  C.  J.,  as  fol- 
lows: ''The  obligation  of  a  contract  consists  in  the  bind- 
ing force  of  its  stipulations  upon  those  who  make  them, 
and  depends  upon  the  continued  existence  of  the  means 
of  enforcing  its  stipulations;  otherwise  a  contract  would 
be  without  obligation,  and  would  have  only  such  effect 
as  a  party  should  choose  to  give  it."" 

Mr.  Justice  Miller  has  said,  ''So  far  as  the  law  is  con- 
cerned, the  obligation  of  a  contract  is  the  means  by  which 
the  law  enforces  a  legal  duty,  and  it  is  that  with  which 
the  law  and  the  Constitution  deals.  In  this  sense  the 
obligation  of  a  contract  consists  in  the  authority  or  power 
which  the  law  gives  to  enforce  its  performance,  or  to 
give  a  remedy  for  its  non-performance.  "•• 

"The  obligation  of  a  contract  includes  everything  within 
its  obligatory  scope.  Among  these  elements  nothing  is  more 
important  than  the  means  of  enforcement.  This  is  the  breath 
of  its  vital  existence.  Without  it,  the  contract,  as  such,  in 
the  view  of  the  law,  ceases  to  be  and  falls  into  the  class  of 
those  'imperfect  obligations,'  as  they  are  termed,  which  de- 
pend for  their  fulfilment  upon  the  will  and  conscience  of 
those  upon  whom  they  rest.  The  ideas  of  right  and  rem- 
edy are  inseparable.  Want  of  right  and  want  of  remedy 
are  the  same  thing."** 

What  is  an  impairment  of  the  Obligation  of  a  Contract? 
— ^Having  seen  what  the  term  "obligation  of  contracts" 
means,  we  proceed  to  ascertain  what  amounts  to  an 
impairment  of  the  obligation  of  a  contract.  To  impair 
is  to  weaken — ^to  deprive  of  strength.  Hence,  to  im- 
pair the  obligation  of  a  contract  is  to  alter  or  change 
the  terms  or  effect  of  the  contract,  and  thus,  in  con- 
templation of  law,  to  weaken  the  position  or  rights  of 

who  decided  for  the  old  court,  and  left  it  in  the  full  possession  of 
all  its  powers;  so  that  was  the  end  of  stay  laws  in  the  State  of 
Kentucky.    Miller  on  the  Constitution,  551-654. 

•1  Louisiana  v.  New  Orleans,  102  U.  S.,  206. 

««  Lamb  v.  Powder  River  Live  Stock  Co.,  132  Federal  Reporter,  439. 

«s  Miller  on  the  Constitution,  540. 

«*  Edwards  v.  Eearzey,  96  U.  S.,  600. 
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one  or  all  of  the  parties  to  it.  A  law  which  changes 
the  terms  of  the  contract  by  making  new  conditions,  or 
changing  those  in  the  contract,  or  dispenses  with  those 
expressed,  impairs  its  obligations.*^  It  is  not  important 
that  the  impairment  is  but  slight,  if  it  exists  at  all,  if 
there  is  any  impairment,  the  provision  of  the  Constitu- 
tion is  violated  and  the  court  will  interfere.**  So  any- 
thing which  diminishes  the  eflSciency  of  a  contract,  or 
retards  its  enforcement  amounts  to  an  impairment  of 
it.*^  Any  act  which  abridges  a  remedy  for  the  enforce- 
ment of  a  contract  which  existed  when  the  contract  was 
made,  and  which  fails  to  furnish  any  remedy,  is  an  im- 
pairment.** It  was  broadly  stated  by  Van  Devanter,  C. 
J.,  that  a  subsequent  law  of  a  State  which  denies  or 
diminishes  the  right  of  the  one,  or  excuses  or  discharges 
the  other  from  the  performance  of  his  duty,  impairs  the 
obligation  of  the  contract,  although  professing  to  act 
only  upon  the  remedy.**  The  remedy  subsisting  in  a 
State  at  the  time  a  contract  is  made  and  where  it  is  to 
be  executed  forms  a  part  of  its  obligation,  and  a  law  sub- 
sequently passed  in  that  State  affecting  that  remedy  so 
as  to  substantially  impair  and  lessen  the  value  of  the 
contract  is   contrary  to   the  Federal  Constitution.''* 

To  impair  the  obligation  of  a  contract  by  a  State  law^^ 
is  to  weaken  or  diminish  the  power  which  the  courts  had 
to  enforce  the  contract  at  the  time  it  was  made,  or  to 
give  remedy  by  damages  for  failure  to  perform  it.^'  In 
Green  v.  Biddle,^*  this  doctrine  was  very  broadly  stated 

M  State  Tax,  etc.,  15  Wallace,  320. 

••Farrington  ▼.  Tenneesee,  95  U.  S..  6S3. 

•T  Louisiana  v.  New  Orleans,  102  U.  S.,  207. 

««  McGahey  v.  Virginia,  135  U.  S.,  693. 

M  Lamb  ▼.  Powder  River  Live  Stock  Co.,  132  Fed.  Rep.,  439. 

TO  Edwards  v.  Kearzey,  96  U.  8.,  607. 

71  Judge  Mills,  in  his  opinion  in  4  Littell,  69,  referring  to  the  word 
"impair"  as  used  in  this  clause  said,  "It  is  remarkable  that  the  Con- 
vention did  not  use  the  term,  'lessen,'  or  'increase,'  or  'destroy,'  but 
one  more  comprehensive,  which  prohibited  thjB  States,  even  without 
altering,  lessening,  or  increasing,  from  making  tror«6,  in  any  respect, 
a  contract  legitimate  in  its  citation."  The  object  then,  of  this  pro- 
vision must  have  been  to  establish  an  important  principle,  and  that  was 
the  entire  inviolability  of  contracts. 

72  Miller  on  the  Constitution,  541. 
T8  S  Wheaton,  84. 
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by  Mr.  Justice  "Washington:  **The  objection  to  a  law, 
on  the  ground  of  its  impairing  the  obligation  of  a  con- 
tract can  never  depend  upon  the  extent  of  the  change 
which  the  law  eflfects  in  it.  Any  deviation  from  its  terms, 
by  postponing  or  accelerating  the  period  of  performance 
which  it  prescribes,  imposing  conditions  not  expressed 
in  the  contract,  or  dispensing  with  the  performance  of 
those  which  are,  however  minute  or  apparently  imma- 
terial, in  their  effect  upon  the  contract  of  the  parties, 
impairs  its  obligation." 

So,  a  contract  may  be  impaired  by  a  change  in  the 
statute  of  limitations.  The  rule  is  that  statutes  affecting 
existing  rights,  are  not  contrary  to  the  Constitution 
when  they  give  a  reasonable  time  to  begin  an  action  before 
it  is  barred  by  the  statute.'^*  The  question  in  such  a  case 
always  is,  whether  the  time  is  reasonable,  and  that  is  left 
to  the  judgment  of  the  legislature,  and  the  courts  will 
not  determine  it  unless  the  error  is  a  palpable  one. 
It  was  held  that  nine  months  and  seventeen  days  in 
which  to  sue  on  a  cause  of  action  which  had  already  run 
nearly  four  years  was  not  unreasonable  but  was  consti- 
tutional. 

Exemption  statutes  sometimes  impair  the  obligation  of 
a  contract.  A  law  exempted  a  given  amount  of  land, 
including  a  •  dwelling  house  and  household  goods,  all  of 
a  given  value.  Judgment  was  obtained  against  the  party 
while  that  law  was  in  force;  subsequently,  and  before 
the  judgment  was  paid,  the  State  adopted  a  new  Con- 
stitution, which  together  with  a  statute  passed  under  it, 
gave  the  debtor  so  large  an  exemption  that  it  deprived 
the  judgment  creditors  of  satisfaction.  The  new  act  was 
held  unconstitutional,  because  it  impaired  the  original 
contract.'^^  The  established  doctrine  as  to  exemption 
statutes  is,  that  they  shall  be  construed  to  be  part 
of  every  contract  made  when  they  are  in  existence, 
and  therefore  they  can  not  be  held  to  impair  the  obliga- 
tion of  a  contract.''* 

Unless  there  is  some  change  in  the  exemption  statutes 
subsequent    to    obtaining   the    judgment    which    weakens 

T4McGiihey  v.  VaT  136  U.  S.,  706. 
T»Gunn  V.  Barry,  16  Wallace,  611,  623. 
76  Denny  t.  Bennett,  12S  U.  8.,  495. 
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or  affects  its  force,  such  statutes  do  not   inrork   the  im- 
pairment of  the  obligation  of  a  contract. 

It  was  held  in  Von  Hoffman  v.  City  of  Quincy^^  that 
a  statute  of  frauds  embracing  a  pre-existing  parol  con- 
tract not  before  required  to  be  in  writing,  i^oold  affect 
its  validity;  and  that  a  statute  declaring  that  the  word 
ion  should  be  held  in  subsequent  as  well  as  prior  con- 
tracts to  mean  half  or  double  the  weight  before  pre- 
scribed, would  affect  its  construction. 

Test  of  impairment. — One  of  the  important  tests  of  the 
impairment  of  the  obligation  of  a  contract  is,  -whether  its 
value  has  been  diminished  by  legislation,  for  it  is  not 
to  be  impaired  at  all,  says  the  Constitution;  and  therefore 
it  is  not  a  question  of  degree,  or  manner,  or  cause,  but 
it  is  a  question  of  encroachment  in  any  respect  on  its 
obligation,  dispensing  with  any  part  of  its  force.''* 

Bedemption    statutes.— A    statute    of    a    State,    under 
which  property  sold  under  foreclosure  could  be  redeemed, 
though  there  was  no  such  former  right,  or  a  statute  under 
which  the  right  to  redeem  could  be  extended  to  a  longer 
period  than  the  statute  had  provided,  does  not  apply  to 
a   foreclosure   under  a   mortgage   executed   prior   to  the 
passage  of  the  act,  because  it  would  impair  the  contract. 
Thus  where  land  is  mortgaged  to  secure  a  debt,  and  the 
mortgage  authorizes  the  sale  of  the  premises;  without  re- 
demption, an  act  of  the  legislature  passed  subsequent  to 
the  date  of  the  mortgage  and  which  substitutes  the  right 
to  sell  the  premises  subject  to  the  right  of  the  mortgagor 
to  redeem  within  eighteen  months  is  invalid  as  an  im- 
pairment of  this  clause  of  the  Federal  Constitution.^' 

Bemcdies  as  affected  by  this  clause.— When  an  act  of 
the  legislature  gives  a  person  entitled  to  relief  a  remedy 
in  addition  to  those  already  in  force,  but  does  not  thereby 
injure  any  right  which  the  party  has,  such  new  act  does 
not  amount  to  an  impairment  of  the  contract.*^ 

The  general  doctrine  on  this  subject  is  that,  while  laws 
which  are  in  force  when  a  contract  is  made  enter  into 
its   obligation,  yet  parties   do   not   acquire   vested  rights 

TTVon  Hoffixmn  v.  City  of  Quincy,  4  Wallace,  562. 

T8  Planters'  Bank  v.  Sharp  et  al.,  6  Howard,  327. 

^•Bamitz  v.  Beverly,  163  U.  S.,  118,  132. 

•oCity  &  Lake  R.  R.   Co.  ▼.   New  Orleans,   157  U.   S.,  219,  224. 
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in  the  special  remedies  or  modes  of  procedure  existing 
at  that  time.  And  while  the  legislative  department  can 
not  withdraw  all  remedies,  and  so  in  effect  destroy  the 
contract;  nor  impose  new  restrictions  or  conditions  such 
as  would  prevent  the  enforcement  of  rights  under  the 
contract  according  to  the  usual  course  of  justice  when 
the  contract  was  made,  for  neither  could  be  done  without 
impairing  the  obligation  of  the  contract,  yet  the  legislative 
department  can  modify  or  change  existing  remedies,  or 
prescribe  new  modes  of  procedure,  without  impairing  the 
obligation  of  contracts,  conditioned,  however,  that  a  sub- 
stantial remedy  remains  or  is  afforded  by  means  of  which 
a  party  can  enforce  his  rights  under  the  contract."^ 

The  Supreme  Court  of  the  United  States  held  that  it  is 
the  duty  of  that  court,  in  a  case  brought  before  it,  to 
determine  whether  an  alleged  contract  has  been  impaired 
by  State  legislation.®^ 

Where  rights  have  accrued  prior  to  the  determination  of 
the  validity  of  a  statute  by  the  Supreme  Court  of  the  State, 
it  does  not  follow  that  such  decision  is  binding  on  the, 
Supreme  Court  of  the  United  States.  Where  a  contract 
was  made  and  a  sub-contractor  took  a  lien  for  material, 
before  the  Supreme  Court  of  the  State  decided  the  con- 
stitutionality of  the  lien  law,  and  after  such  decision  suit 
was  brought  to  foreclose  the  lien,  the  Supreme  Court  of 
the  United  States,  declined  to  follow  the  State  court's  de- 
cision.®* 

A  change  of  decision  on  a  given  question  by  the  Su- 
preme Court  of  a  State  does  not  justify  invoking  that 
clause  of  the  Federal  Constitution  which  provides  against 
the  impairment  of  a  contract.  Stich  clause  can  only  be 
invoked  when  a  statute,  passed  after  an  alleged  contract, 
has  been  sustained  by  the  Supreme  Court  of  the  State. 
The  clause  can  not  be  invoked  simply  because  there  was 
a  change  in  the  opinion  of  the  court.®* 

The  decisions  of  the  courts  are  not  laws,  but  only  an 
evidence  of  the  law,"  though  this  seems  to  be  carrying  the 
doctrine  to   a  minute  refinement. 

siOshkosh  Waterworks  Co.  v.  Oshkosh,  187  U.  S.,  439. 
82  Houston  &  Texas  C.  R'd  Co.  v.  Texas,  177  U.  S.,  77. 
8«  Great  Southern  Hotel  Co.  v.  Joiies,  193  U.  S.,  632 
«*Nat.  Mut.  B.  &  L.  Assn.  v.  Brahan,   193  U.  S.,  636,  647. 
ssPage  on  Contracts,  2633-34. 
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A  judicial  decision  is  not  a  law  within  the  clause  of 
the  Constitution  which  prohibits  the  impairment  of  con- 
tracts. The  prohibition  is  against  the  leg^islative  power 
of  the  State  and  not  against  the  decision  of  its  coarts, 
or  the  acts  of  administrative  or  executive  boards,  or  offi- 
cers, or  of  corporations,  or  individuals.®* 

'^A  change  in  judicial  decision  is  not  in  theory  the 
promulgation  of  a  new  rule,  but  is  the  abandonment  of  a 
rule  erroneously  thought  to  be  law  in  favor  of  a  rule 
which  is  law."  Accordingly,  the  clause  of  the  Consti- 
tution prohibiting  the  impairment  of  contracts  is  held 
not  to  apply  to  decisions  of  the  courts." 

The  Supreme  Court  of  Texas*'  has  classified  the  deci- 
sions of  the  Supreme  Court  of  the  United  States  on  this 
question  as   follows: 

'*  First.  Those  decisions  which  hold  that  where  the  con- 
tract is  valid  when  made,  under  a  statute  recognized  bs 
valid,  such  contract  will  be  sustained  as  against  the  de- 
cision of  the  Supreme  Court  of  a  State  declaring  the 
law  void  if  made  after  the  contract  was  made.  19  Wal- 
lace, 666;  16  Wallace,  678. 

**  Second.  Where  the  Supreme  Court  of  a  State  had  con- 
strued a  statute  or  the  Constitution  of  a  State  and  con- 
tracts were  afterwards  made  which  were  valid  under 
that  decision,  but  the  court  subsequently  held  such  con- 
tracts to  be  void.  In  such  cases  the  Supreme  Court  of 
the  United  States  has  sometimes  held  the  later  decision 
of  the  State  court  violated  the  obligation  of  a  contract, 
and  in  view  of  the  conflict  of  the  State  decisions  that 
court  would  follow  the  first  decision  of  the  State  court. 
305  U.  S.,  720;  9  WaUace,  477;  1  Wall.,  175. 

**  Third.  In  cases  where  there  is  a  conflict  in  the  de- 
cisions of  a  State  Supreme  Court,  the  United  States 
Supreme  Court  will  decide  the  question  for  itself.  ^^ 
U.  S.,  67;  107  U.  S.,  20. 

**  Fourth.  Those  cases  where  the  Supreme  Court  of  the 
United  States  was  in  the  exercise  of  its  appellate  juris- 
diction by  writ  of  error  to  the  Supreme  Court  of  the 
State,  that  court  has  held  the  decision  of  a  State  court 

a«  N.  O.  Waterworks  v.  La.  Sugar  Co.,  125  U.  S.,  18,  30. 

8T  Page  on  Contracts,  2634. 

•«  Storrie  v.  Cortes,  90  Texas,  287. 
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in  this  class  is  not  a  law  within  the  meaning  of  the  Con- 
stitution which  impairs  the  obligation  of  the  contract. 
159  U.  S.,  109;  121  U.  S.,  388;  12  Wall.,  379;  10  Wall., 
511." 

The  power  of  the  Supreme  Court  of  the  United  States 
to  review  the  decisions  of  the  courts  of  last  resort  of 
the  various  States  is  clearly  and  comprehensively  stated 
in  Jefferson  Bank  v.  Skelly,®*  which  is  cited  with  ap- 
proval in  the  opinion  of  Mr  Justice  Jackson  in  Mobile 
&  Ohio  Railroad  v.  Tennessee,'**  as  follows:  "Its  (the 
Supreme  Court's)  rule  of  interpretation  has  invariably 
been  that  the  constructions  given  by  the  courts  of  the 
States  to  State  legislation  and  to  State  constitutions  have 
been  conclusive  upon  this  court  with  a  single  exception, 
and  that  is  when  it  has  been  called  upon  to  interpret  the 
contracts  of  States,  'though  they  had  been  made  in  the 
forms  of  law,'  or  by  the  instrumentality  of  a  State's 
authorized  functionaries,  in  conformity  with  State  legis- 
lation. It  has  never  been  denied,  nor  is  it  now,  that  the 
Supreme  Court  of  the  United  States  has  an  appellate 
power  to  revise  the  judgment  of  the  Supreme  Court  of 
a  State  whenever  such  a  court  shall  adjudge  that  not  to 
be  a  contract  which  has  been  alleged,  in  the  forms  of 
legal  proceedings,  by  a  litigant,  to  be  one  within  the 
meaning  of  that  clause  of  the  Constitution  of  the  United 
States  which  inhibits  the  States  from  passing  laws  im- 
pairing the  obligation  of  contracts.  Of  what  use  would 
the  appellate  power  be  to  a  litigant  who  feels  himself 
aggrieved  by  some  particular  State  legislation  if  this 
court  could  not  decide  independently  of  all  adjudication 
by  the  Supreme  Court  of  a  State  whether  or  not  the 
phraseology  of  an  instnunent  in  controversy  was  expres- 
sive of  a  contract  and  within  the  protection  of  the  Con- 
stitution of  the  United  States,  and  that  its  obligation 
should  be  enforced  notwithstanding  a  contrary  conclusion 
by  a  Supreme  Court  of  a  State?" 

So  in  a  preceding  case,*^  the  doctrine  was  stated  that 
the  Supreme  Court  **  always  jealously  asserted  the  right, 

80  1  Black,  436-443. 

»o  163  U.  S.,  493. 

91  Delmas  v.  Insurance  Company,  14  Wallace,  661,  668. 
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when  the   question   before   it  was   the   impairing    of    the 
obligation   of  a  contract   by  State   legislation,    to    ascer- 
tain for  itself  whether  there  was  a  contract  to   be   im- 
paired.    If  it  were   not  so,   the   constitutional   provision 
could  always  be  evaded  by  the  State  courts  giving  such 
construction  to  the  contract,  or  such  decisions  concerning 
its  validity,  as  to  render  the  power  of  this  court   of  no 
avail  in  upholding  it  against  unconstitutional  State  legis- 
lation."    It  was  further  held  that  if  the  decision   of   a 
State  court  is  based  upon  an  enactment  either  constitu- 
tional or  legislative,  enacted  after  the  execution  of  the 
contract,   the   Supreme   Court   of  the   United   States   has 
jurisdiction    to    determine    whether    such    enactment    im- 
pairs the  obligation  of  the  contract.    It  was  accordingly 
held   as   to   notes   of   the    Confederate    States   of   Amer- 
ica, which  circulated  as  money  in  the  ordinary  way  in 
said  States  during  the  great  Civil  War,  and  constituted 
a  valid  consideration  for  an  obligation,  that  a  provision 
in  the  Constitution  of  a  State  adopted  after  the  execution 
of  the  obligation  declaring  such  obligations  void  was  an 
impairment    of    the    obligation    of    contracts    within    the 
meaning  of  the  Constitution  of  the  United  States. 

No  State  shall  grant  any  Title  of  Nobility.— This  pro- 
hibition is  also  laid  upon  the  federal  government  by  Ar- 
ticle 1,  Section  9,  of  the  Constitution.  It  would  have 
been  wholly  inconsistent  to  prohibit  the  government, 
through  Congress,  from  exercising  such  a  power,  and  yet 
to  allow  a  State  to  exercise  it.  Each  prohibition  has  had 
the  approval  of  the  American  people. 


CHAPTER  XXXIII. 

POWEBS  WITHHELD  FROM  THE  STATES  CONTINUED — WHAT 
IS  A  LAW  WITHIN  THE  MEANING  OP  THE  CONSTITUTION? 
— MEANING  OP  CONTRACT — RESERVATION  OP  POWER  TO 
CHANGE  CHARTERS — ^PROHIBITION  AGAINST  IMPAIRMENT 
DOES  NOT  EXTEND  TO  THE  UNITED  STATES — WHEN 
STATE  MAY  LAY  DUTY  ON  IMPORTS  OR  EXPORTS — WHEN 
STATE  TO  KEEP  TROOPS  OR  WARSHIPS  OR  MAKE  AGREE- 
MENT    WITH     ANOTHER     STATE. 

What  is  a  Law  within  the  Meaning  of  this  Provision  of 
the  Constitution? — The  language  of  the  Constitution  is, 
that  no  State  shall  pass  any  '4aw"  impairing  the  obli- 
gation of  contracts.  It  becomes  necessary  to  know 
what  is  a  ^4aw"  within  the  meaning  of  this  clause.  Mr. 
Justice  Miller  says  that  it  is  ^^a  statute  of  a  State  which 
is  forbidden,  or  something  equivalent  to  such  a  statute, 
possessing  the  same  dignity  and  character,  and  passed 
or  enacted  by  the  authority  of  the  State."  He  adds  that  it 
has  been  repeatedly  decided  by  all  the  courts  with  which 
he  is  familiar,  before  whom  the  subject  has  come,  that  a 
*4aw"  must  be  either  a  Constitution  or  a  statute  of  a  State 
which  impairs  such  an  obligation  to  bring  it  within  the 
meaning  of  these  words  used  in  the  Federal  Constitu- 
tion.^ 

It  is  evident  that  the  term  "law"  as  used  in  the  Con- 
stitution is  not  strictly  limited  to  an  enactment  by  the 
legislature.  A  State  Constitution  is  a  law,  and  could  im- 
pair the  obligation  of  a  contract.* 

So  where  a  State  legislature  passed  an  act  exempting 
a  railroad  from  taxation  for  a  given  time,  and  subse- 
quently the  State  adopted  a  new  Constitution  with  an 
** ordinance,"  which  ordinance  provided  for  the  levy  of 
an  annual  tax  on  said  road  before  the  expiration  of  the 
time  mentioned  in  the  preceding  act;  it  was  held  that  the 

1  Miller  on  the  Constitution,  630-531. 

«N.  0.  Gas  Co.  V.  La.  Light  Co.,  115  U.  S.,  «60,  672. 
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provision  of  the  ordinance  wad  void  as  violating  the  im- 
pairment clause  of  the  Federal  Constitution.* 

An  ordinance  of  a  city  may  be  a  law  within  the  mean- 
ing of  this  clause,^  so  may  a  resolution  of  a  city  council.' 
There   is   a   distinction   here,   however,   which   should    be 
observed.     It  is  held  by  some  competent  authorities  that 
where  the  council  of  a  city  does  not  act  as  the  agent  of 
the   State,  but  only  exercises  a  power  as   the   agent   of 
the   citizens  of  the   city,   and  represents  them  solely  in 
their  proprietary  interests  as  the  council,  in  such  cases 
the  council  is  trustee  for  the  citizens,  and  when,  under 
such  circumstances,  it   passes  an   ordinance,   and  not   as 
the   agent  of  the  State,  that  neither  the  State  nor  the 
city  can  be  4»lMM^d  with  the  impairment  of  the  contract. 
Mr.    Justice    BroWHr-in   Walla    Walla    v.    Walla    Walla 
Water  Company,  said  tnat  it  might  be  well  considered 
as  an  acknowledged  fact  tu^x  there  is  a  substantial  dis- 
tinction between  the  acts  of  a  municipality  as  the  agent 
of  a  State  for  the  preservation  oi  f^e  peace  and  the  pro- 
tection  of   persons  and   property   ana  ^^g   ^^^^  ^   ^^^^^^ 
for  the  care  and  improvement  of  the  pubx     property  and 
the  adaptation  of  the  State  for  the  purpose    .  residence 
and  business.     In  such  cases  the  liability  ot  t.^  ^j^^  j^^ 
the  negligence  of  its  officers  has  been  held  to  t\^  ^^^^ 
the  question  whether  the  duties  of  such  officers  y^       ^^^^ 
formed  in  the  exercise  of  public  functions  or  of     ^^^j^ 
proprietary  powers.    How  far  this  distinction  can  b  ^^^^ 
ried  to  defeat  the  obligation  of  the  contract  clause  maj  ^^ 
mit  of  considerable  doubt  if  the  contract  be  authoru  ^ 

by  the   charter.  i.  ^«, 

The  general  rule  seems  to  be  that  ^^ere  a  charter 
or  a  statute,  provides  that  certain  things  shidl  be  done  by 
orcUfUince,  the  question  turns  upon  the  <?«l«f^*^«^  ^^ 
power  by  the  legislature.  It  was  said  in  the  opm- 
ion  above  referred  to,  that  the  grant  of  the  right 
to  supply  gas  or  water  to  a  municipality  and  its 
inhabitants  is  the  grant  of  a  franchise  vested  in  the 
State,   and   that   such  franchise   may  be   conferred  upon 

•  Pacific  Railroad  Co.  v.  Maguire,  20  Wallace    36    44 

4  Walla  Walla  v.  Walla  Walla  Water  Co.,  172  U.  S..  1,  17,  19. 

5  Iron  Mountain  R.  Co.  v.  City  of  Memphis,  96  Federal  Reporter,  128, 
N.  0.  Waterworks  v.  La.  Sugar  Co.,  125  U.  S.,  30,  31. 
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corporations  by  municipal  authorities  upon  condition  that 
the  right  to  do  so  is  given  by  their  charters,  and  that 
State  legislatnres  may  not  only  exercise  their  authority 
directly,  but  may  delegate  such  portions  of  it  to  such 
inferior  legislative  bodies  as  to  them  may  seem  best  for 
local  purposes.  But  the  municipal  ordinance  can  not  be 
regarded  as  a  law  of  the  State  within  the  meaning  of  the 
constitutional  prohibition  against  the  impairment  of  the 
obligation  of  contracts  by  the  State  when  it  is  not  passed 
under  a  supposed  legislative  authority.'  The  prohibition 
is  aimed  at  the  legislative  power  of  the  State  and  not 
the  decisions  of  the  courts,  or  the  acts  of  administrative 
or  executive  boards  of  officers,  or  the  acts  of  corporations 
or  individuals.'' 

Work  was  performed  and  taxes  were  levied  in  pursuance 
of  resolutions  passed  by  a  city  council,  and  not  in  pur- 
suance of  ordinances  passed  by  the  mayor  and  the  council, 
as  the  statute  required,  but  the  passage  of  the  resolu- 
tions was  regular,  and  the  work  was  performed.  The 
case  turned  upon  the  question,  whether,  where  a  stat- 
ute provided  that  certain  things  should  be  done  by  ordi- 
nance, they  could  be  done  by  resolution  of  the  council. 
The  court  held  they  could  not,  and  the  resolution  was  held 
void.® 

The  charter  of  a  city  provided  that  it  should  be 
lawful  for  the  council  whenever,  in  their  opinion,  the 
public  good  required  it,  by  ordinance  to  construct  sewers, 
drains,  etc.  A  sewer  was  constructed  under  a  resolution 
of  the  council,  and  it  was  held  that  the  resolution  had 
less  formality  than  the  ordinance,  and  was  consequently 
insufficient  and  illegal.^ 

In  the  case  of  the  Charles  River  Bridge  v.  Warren 
Bridge,**  decided  in  1837,  this  clause  of  the  Consti- 
tution underwent  a  most  searching  consideration.  In 
1650  the  Legislature  of  Massachusetts  granted  to  the 
president    of    Harvard    College,    the    **  liberty   and   pow- 

« Hamilton  Gfts  Light  Co.  v.  Hamilton  City,  146  U.  S.,  266. 
f  N.  O.  Waterworks  v.  La.  Sugar  Co.,  125  U.  S.,  30. 
8  Newman  v.  Emporia,  32  KansaB,  456,  463. 

•  Hunt  V.  Lambertville,  45  New  Jersey  Law,  281;  Powers,  etc.,  v. 
D.  O.  H.  &  M.  Ry.  Co.,  201  U.  S.,  643. 
10  11  Peters,  420. 
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er,"  to  dispose  of  the  ferry  from  Charlestown  to  Bos- 
ton, by  lease  or  otherwise,  for  the  benefit  of  the  College. 
The  College  accepted  the  grant,  and  continued  to  hold 
and  keep  the  ferry  by  its  lessees  or  agents,  and  to  re- 
ceive the  profits  until  1785.  In  that  year  the  legislature, 
upon  the  application  of  certain  persons  and  upon  the 
presentation  of  the  great  public  demand  therefor,  incor- 
porated a  company  in  the  name  of  the  proprietors  of  the 
Charles  River  Bridge,  for  the  purpose  of  constructing 
a  bridge  over  the  river  at  the  place  where  the  ferry 
between  Boston  and  Charlestown  was  operated.  The  char- 
ter of  the  bridge  company  was  limited  to  a  period  of 
forty  years,  and  it  was  authorized  to  charge  tolls  and 
permit  the  opening  of  the  bridge  for  passengers  until 
the  expiration  of  its  charter.  The  bridge  company  was 
required  to  pay  £200  annually  to  Harvard  College  for 
the  term  of  forty  years,  and  at  the  expiration  of  that 
term  the  bridge  was  to  become  the  property  of  the  Com- 
monwealth of  Massachusetts.  The  bridge  was  constructed 
and  opened  for  passengers  and  operated.  In  1792  the 
charter  was  extended  to  seventy  years  from  the  time  of 
the  opening  of  the  bridge,  and  at  the  expiration  of  the 
amended  charter  it  was  to  belong  to  the  Commonwealth, 
saving  to  the  College  a  reasonable  and  annual  compen- 
sation for  the  annual  income  of  the  ferry,  which  it 
might  have  received  had  the  bridge  not  been  erected. 
The  £200  a  year  was  paid  by  the  bridge  company 
to  Harvard  College,  and  all  the  other  duties  im- 
posed by  its  charter  were  discharged  by  the  company. 
In  1828  the  legislature  of  Massachusetts  incorporated 
another  company  called  the  Proprietors  of  the  Warren 
Bridge,  which  was  authorized  to  erect  another  bridge 
over  Charles  River.  The  new  bridge  was  only  sixteen 
rods  at  its  commencement  on  the  Charlestown  side  from 
the  commencement  of  the  original  bridge,  and  the  bridges 
were  fifty  rods  apart  at  their  termination  on  the  Boston 
side.  The  second  bridge,  according  to  its  charter,  was  to 
be  surrendered  to  the  State  as  soon  as  the  expenses  of 
the  proprietors  in  building  and  supporting  it  had  been 
reimbursed,  but  in  no  event  to  exceed  six  years  from  the 
time  the  company  began  receiving  toll.  A  suit  was  com- 
menced by  the  Charles  River  Company  applying  for  an 
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injunction  before  the  Warren  Bridge  was  built.  The 
bill,  among  other  things,  alleged  that  the  erection  of  the 
Warren  Bridge  impaired  the  obligation  of  the  contract 
between  the  Commonwealth  and  the  proprietors  of  the 
Charles  River  Bridge,  and  was  therefore  in  violation  of 
the  Constitution  of  the  United  States.  Subsequently,  a 
supplemental  bill  was  filed,  stating  that  the  Warren 
Bridge  had  been  completed  and  opened  for  travel,  and 
that  many  persons  had  passed  over,  and  thus  avoided 
the  payment  of  the  toll  which  would  otherwise  have  been 
received  by  the  plaintifBs.  An  answer  was  filed  to  the 
supplemental  bill  admitting  that  persons  connected  with 
the  erection  of  the  bridge  had  passed  over  but  that  other 
persons  had  not  done  so  with  the  Company's  consent. 
When  the  case  was  argued  in  the  Supreme  Court  of  the 
United  States,  it  was  admitted  that  since  the  supplemental 
bill  was  filed  a  sufficient  amount  of  toll  had  been  received 
by  the  proprietors  of  the  Warren  Bridge  to  reimburse 
their  expenses,  and  that  the  bridge  had  become  the  prop- 
erty of  the  State  and  was  a  free  bridge,  and  that  the 
result  had  been  to  destroy  entirely  the  franchise  granted 
to  the  proprietors  of  the  Charles  River  Bridge. 

It  was  claimed  that  the  original  charter  of  Harvard 
College,  and  its  acceptance  by  the  College,  and  the  com- 
pliance of  the  College  with  the  provisions  of  the  charter, 
established  a  contract  between  the  State  and  the  College; 
that  the  subsequent  charter  to  the  proprietors  of  the 
Charles  River  Bridge,  by  which  they  were  allowed  to 
erect  a  bridge  where,  the  ferry  had  been  operated,  was 
merely  a  substitution  of  the  bridge  for  the  ferry  and  did 
not  interfere  with  the  contract,  but  that  the  grant  of  the 
charter  to  the  proprietors  of  the  Warren  Bridge,  and 
the  erection  of  the  bridge  in  pursuance  thereof  adjoin- 
ing the  original  bridge  so  as  to  destroy  the  toll  receipts 
from  the  original  bridge,  was  a  violation  of  the  contract. 

But  the  court  held  that  there  was  no  implied  contract 
binding  the  State  not  to  authorize  another  bridge  to  be 
constructed  to  the  injury  of  the  first  one,  and  that  the 
act  of  the  legislature  granting  the  second  corporation  the 
right  to  construct  and  maintain  a  free  bridge  so  close 
to  the  first  that  it  deprived  it  of  all  tolls  and  receipts. 
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did  not  amount  to  a  law  impairing  the  obligation  of  a 
contract. 

It  was  further  held  that  a  State  might  pass  a  law 
retrospective  in  its  character  which  might  divest  vested 
rights  without  violating  the  Constitution  of  the  United 
States,  unless   it   impaired  obligations  of  contract.^^ 

Meaning  of  the  word  Contract. — Since  it  is  the  obliga- 
tion of  a  contract  which  a  State  is  prohibited  from  im- 

11  This  great  case  has  brought  forth  some  important  legal  history 
and  some  interesting  correspondence.  It  was  first  argued  before  the 
Supreme  Court  of  Massachusetts,  which  at  that  time  consisted  of  four 
judges.  On  the  question  whether  there  was  an  impairment  of  a  con- 
tract that  court  was  equally  divided.  The  case  was  then  taken  to  the 
Supreme  Court  of  the  United  States  and  argued  when  Marshall  waa 
Chief  Justice,  and  was  held  under  advisement  for  almost  a  year. 
Because  of  a  difference  of  opinion  among  the  judges  a  reargument 
was  ordered.  In  the  meantime  Marshall  died  and  was  succeeded  by 
Taney.  Mr.  Justice  Johnson  died,  and  was  succeeded  by  Mr.  Justice 
Wayne,  Mr.  Justice  Duvall  resigned  and  was  succeeded  by  Mr.  Justice 
Barbour.  The  opinion,  after  the  reaigument,  of  the  majority  of  the 
court,  was  delivered  by  Chief  Justice  Taney — ^three  of  the  justices  dis- 
senting. The  dissenting  opinion  of  Mr.  Justice  Story  is  universally 
conceded  to  be  one  of  the  most  profound  and  learned  ever  delivered  by 
him.  It  is  quite  probable  that  if  the  case  had  been  decided  by  the 
judges  who  first  heard  the  argument,  it  would  have  been  decided 
differently  from  what  it  was. 

Mr.  Justice  Stoiy,  in  his  dissenting  opinion  states  the  following 
for  one  of  his  reasons  for  dissenting:  "I  have  another  and  strong 
motive  for  my  dissent— -my  profound  reverence  and  affection  for  the 
dead.  Mr.  Chief  Justice  Marshall  is  not  here  to  speak  for  himself, 
and,  knowing  full  well  the  grounds  of  his  opinion,  and  in  which  I 
have  concurred,  that  this  act  is  unconstitutional,  I  have  felt  an  earnest 
desire  to  vindicate  his  memory  from  the  imputation  of  rashness  or 
want  of  deep  reflection.  Had  he  been  left  he  would  have  spoken  in 
the  joint  name  of  both  of  us." 

This  was  the  first  opinion  Chief  Justice  Taney  delivered  in  any 
important  case. 

The  case  was  argued  by  some  of  the  most  eminent  lawyers  of  the 
country  and  attracted  great  attention,  as  shown  by  the  following  letter 
from  Mr.  Justice  Story  to  Charles  Sumner: 

"We  are  fairly  into  the  business  of  the  court;  in  medias  res.  The 
Charles  River  Bridge  case  has  been  under  argument  ever  since  last 
Wednesday,  and  is  just  concluded.  Every  argument  was  very  good, 
above  and  beyond  expectation,  and  that  is  truly  no  slight  praise  con- 
sidering all  circumstances.  Our  friend  Greenleafs  argument  was  excel- 
lent— full  of  ability,  point,  learning,  condensed  thought,  and  strong 
illustration— delivered  with  great  presence  of  mind,  modestly,  calmly 
and  resolutely.     It  was  every  way  worthy  of  him  and  the  cause.     It 
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pairingy  it  becomes  important  to  know  what  the  word 
"contract"  means  in  this  clause.  It  has  been  thought  by 
some  judges  and  writers  on  the  Constitution  that  this 
term  has  been  given  a  broader  application  than  was  in- 

has  given  him  a  high  character  with  the  Bench  and  with  the  Bar^ 
and  placed  him  in  public  opinion  exactly  where  you  and  I  could  wish 
him  to  be,  among  tiie  moet  honored  of  the  profession.  He  has  given 
Dane  College  new  eolat,  sounding  and  resounding  fame;  I  speak  this 
imhesitatingly.  But  at  the  same  time  I  do  not  say  that  he  will  win 
the  cause.  That  is  uncertain  yet,  and  will  not  probably  be  decided 
under  weeks  to  come.  I  say  so  the  more  resolutely  because  on  some 
points  he  did  not  convince  me;  but  I  felt  the  force  of  his  argument. 
Governor '  Davis  made  a  sound  argument,  exhibiting  a  great  deal  of 
acuteness  and  power  of  thinking,  Dutton's  argument  was  strong,  clear, 
pointed,  and  replete  with  learning.  Webster's  closing  replyv  was  in 
his  best  manner,  but  with  a  little  too  much  of  fierti  here  and  there. 
He  had  manifestly  studied  it  with  great  care  and  sobriety  of  spirit. 
On  the  whole  it  was  a  glorious  exhibition  for  old  Massachusetts;  four 
of  her  leading  men  brought  out  in  the  same  cause,  and  none  of  them 
inferior  to  those  who  are  accustomed  to  the  lead  here.  The  audience 
was  very  large,  especially  as  the  cause  advanced; — a  large  circle  of 
ladies,  of  the  highest  fashion,  and  taste,  and  intelligence,  numerous 
lawyers,  and  gentlemen  of  both  houses  of  Congress,  and  towards  the 
close,  the  foreign  ministers,  or  at  least  some  two  or  three  of  them." 
Life  and  Letters  of  Joseph  Story,  vol.  2,  265-66. 

On  the  14th  of  February,  Judge  Story  wrote  his  wife:  **The  Charles 
River  Bridge  case  is  decided,  and  the  opinion  will  be  delivered  today, 
Mr.  Greenleaf  has  gained  the  cause,  and  I  am  sorry  for  it.  Chief 
Justice  Taney,  and  Judges  Baldwin,  Barbour  and  Wayne,  are  against 
the  Bridge;  Judges  Thompson,  McLean  and  Story,  are  for  the  Bridge. 
A  case  of  grosser  injustice,  or  more  oppressive  legislation,  never  existed. 
I  feel  humiliated,  as  I  think  every  one  here  is,  by  the  Act  which  has 
now  been  confirmed."    Life  and  Letters  of  Joseph  Story,  vol.  2,  268. 

The  opinion  of  the  court  did  not  meet  the  approbation  of  many 
leading  jurists  and  leading  members  of  the  bar.  Mr.  Webster  wrote 
Judge  Story  as  follows  about  it: 

"My  dear  Sir: — 

"I  lost  the  first  five  minutes  of  your  opinion,  but  I  heard  enough  to 
satisfy  me  that  the  opposite  opinion  had  not  a  foot,  nor  an  inch,  of 
ground  to  stand  on. 

"I  say,  in  all  candor,  that  it  is  the  ablest,  and  best  written  opinion 
I  ever  heard  you  deliver.  It  is  close,  searching,  and  scrutinizing;  and 
at  the  same  time  full  of  strong  and  rather  popular  illustrations. 

"The  intelligent  part  of  the  profession  will  all  be  with  you.  There 
is  no  doubt  of  that;  but  then  the  decision  of  the  Court  will  have 
completely  overturned,  in  my  judgment,  one  great  provision  of  the 
Constitution. 

"Yours  ever,  through  good  report,  and  evil  report, 

"Daniel  Webster." 
Life  and  Letters  of  Joseph  Stoiy,  vol.  2,  269. 
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tended  by  the  framers  of  that  iDstrument.  Says  Mr. 
Justice  Miller,  ''To  many  who  have  considered  this  clause, 
it  has  seemed  probable  that  it  was  not  designed  by  the 
framers  of  the  Constitution  to  do  anything  more  than, 
protect  private  contracts,  those  between  individuals,  and 

On  the   23d  ci  June,    1837,  Judge   Kent   wrote  Judge   Stoiy   as 
follows : 
"My  dear  Sir: 

"I  have  re-perueed  the  Charles  River  Bridge  ease,  and  with  increased 
disgust.  It  abandons,  or  overthrows,  a  great  principle  of  constitutional 
morality,  and  I  think  goes  to  destroy  the  security  and  value  of  legis- 
lative franchises.  It  injures  the  moral  sense  of  the  commimity,  and 
destroys  the  sanctity  of  contracts.  If  the  legislature  can  quibble  away, 
or  whittle  away  its  contracts  with  impunity,  the  people  will  be  surd 
to  follow.  Quidquid  delirant  reget  plectuntur  Aohivi.  I  abhor  the 
doctrine  that  the  legislature  is  not  bound  by  everything  that  is  neces- 
sarily implied  in  a  contract,  in  order  to  give  it  effect  and  value,  and 
by  nothing  that  is  not  expressed  in  haeo  verba,  that  one  rule  of  inter- 
pretation is  to  be  applied  to  their  engagements,  and  another  rule  to 
the  contracts  of  individuals.  .  .  .  But  I  had  the  consolation,  in 
reading  the  case,  to  know  that  you  have  vindicated  the  principles  and 
authority  of  the  old  settled  law,  with  your  accustomed  learning,  vigor, 
and  warmth,  and  force.  ...  I  have  lost  my  confidence  and  hopes 
in  the  constitutional  guardianship  and  protection  of  the  Supreme  Court. 
I  had  now  rather  read  the  more  humble  labors  of  Circuit  and  State 
Courts.  Brockenbrough's  Circuit  Court  Reports  I  have  read,  and  they 
are  most  delightful,  for  we  are  in  the  company  all  the  while  of  a 
great  and  good  Chief  Justice: — and  I  long  to  get  hold  of  another 
volume  of  Sumner,  and  there  I  am  sure  to  find  the  law  of  the  land 
expounded  and  enforced  with  the  most  extensive  learning,  the  best 
taste,  the  loftiest  morals,  the  most  unshaken  independence  and  freedom, 
and  the  most  attractive  graces  of  style  and  eloquence. 

''Yours  affectionately, 

"James  Kent" 

Life  and  Letters  of  Joseph  Story,  vol.  2,  270. 

Several  years  later,  in  1845,  Mr.  Webster,  in  an  argument  before 
the  Committee  of  the  Massachusetts  Legislature  referred  to  the  opin- 
ion in  this  case  in  the  following  manner :  "I  can  not  but  consider  the 
act  of  the  Legislature  in  that  matter  and  the  decision  which  followed 
it,  as  unhappy,  unfortunate,  bad  in  themselves,  and  lamentable  as  a 
precedent.  I  have  no  desire  to  arraign  anybody's  motives  or  intelli- 
gence. On  the  other  hand,  I  take  it  for  granted,  that  all  engaged  in 
it  acted  from  the  best  of  their  judgments.  Still,  I  must  say,  that  when 
I  look  back  now,  after  a  long  lapse  of  years,  and  read  the  judgment  of 
those  Judges  who  maintained  the  Constitution  against  the  act  of  the 
Legislature,  and  on  the  other  hand,  that  of  those  Judges  who  sustained 
the  act  of  the  Legislature  against  the  Constitution,  I  must  say,  that 
I  see,  or  think  1  see,  all  the  difference  between  a  manly,  honest,  and 
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those  between  individuals  and  private  corporations,  that 
is,  not  municipal  corporations,  but  those  organized  for 
purposes  of  profit;  and  if  it  were  now  an  original  ques- 
tion, it  is  by  no  means  certain,  but  that  this  would  be 

just  maintenance  of  the  right,  and  an  ingenious,  elaborate,  and  some- 
times half  shame-faced  apology  for  what  is  wrong. 

"Now  I  am  willing  to  stake  what  belongs  to  me  as  a  lawyer,  and  I 
have  nothing  else,  and  to  place  on  record  my  opinion,  that  that  decision 
can  not  stand;  that  it  does  not  now  enjoy  the  general  confidence  of 
the  profession;  that  there  is  not  a  head,  with  common  sense  in  it, 
whether  learned  or  unlearned,  that  does  not  think,  not  a  breast  that 
does  not  feel  that,  in  this  case,  the  right  has  quailed  before  the  con- 
currence of  unfortunate  circumstances.    .    .    . 

"If  there  be  error  in  the  opinions  of  those  who  did  not  concur  in 
the  judgment,  or  if  those  opinions  prove  any  want  of  legal  per- 
ception, or  thorough  legal  learning,  insight,  moderation,  or  discretion, 
or  of  consistent  principle,  without  speaking  of  any  near  me,  let  me 
come  in  and  take  my  humble  share  with  Story  and  Thompson  and 
McLean."     Story's  Life  and  Writings,  vol.  2,  264-6. 

The  opinion  of  the  court  in  this  case  produced  a  profound  impres- 
sion upon  Judge  Story  and  caused  him  seriously  to  contemplate  re- 
signing from  the  Bench.    His  son  writing  of  this  case  says: 

"The  fact,  that  in  the  only  three  constitutional  questions  which  came 
before  the  Court  during  this  session,  my  father  found  himself  compelled 
to  deliver  dissentient  opinions,  indicates  very  plainly,  that  the  consti- 
tutional views  of  himself  and  Marshall  differed  from  those  entertained 
by  the  majority  of  his  present  brethren  on  the  Bench.  Chief  Justice 
Marshall  and  my  father,  and  indeed  all  of  the  early  Judges  of  the 
Supreme  Court,  had  proceeded  upon  a  liberal  construction  of  the  Con- 
stitution, as  creating  a  government  of  efficient  and  paramount  powers 
over  the  States.  But  the  majority  of  the  present  Court  inclined  to  a 
more  rigid  construction  of  the  federal  powers,  in  favor  of  State  rights. 
My  father  now  became  convinced  that  a  new  era  had  come,  and  that 
with  the  spirit  which  now  animated  the  Court,  he  could  not  hope  to 
agree  with  them  upon  constitutional  points.  His  position  was  there- 
fore rendered  somewhat  embarrassing,  and  he  was  very  desirous  to 
resign  his  office,  and  devote  himself  to  his  professional  duties  at  Cam- 
bridge."   Story's  Life  and  Writings,  vol.  2,  271. 

After  the  decision  was  rendered.  Judge  Story  wrote  Mr.  Justice 
McLean,  "Your  opinion,  (referring  to  the  Charles  River  Bridge  case),  I 
have  heard  spoken  of  by  gentlemen  of  the  profession,  in  very  high 
terms,  and  I  think  it  has  added  strength  to  your  judicial  reputation. 
The  opinion  delivered  by  the  Chief  Justice  has  not  been  deemed  satis- 
factory, and,  indeed,  I  think  I  may  say  that  a  great  majority  of  our 
ablest  lawyers  are  against  the  decision  of  the  Court;  and  those  who 
think  otherwise,  are  not  content  with  the  views  taken  by  the  Chief 
Justice.  The  opinions  were  printed  for  the  purpose  of  being  laid 
before  the  Legislature.  The  Legislature  passed  a  resolve  on  the  sub- 
ject, providing  in  some  measure  for  some  future  mode  of  a  contingent 
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held  to  be  a  sound  view  of  it.  But  those  eminent  men 
who,  at  an  early  date,  had  the  duty  of  defining  the  mean- 
ing of  this  provision,  thought  otherwise.  They  held  it 
to  apply  very  largely  to  contracts  made  by  a  State,  and 
not  only  to  those  made  by  it,  but  to  contracts  arising 
out  of  State  statutes  and  legislation."^^ 

In  considering  the  meaning  of  the  word  ** contract" 
in  connection  with  this  provision,  Chief  Justice  Marshall 
said,  in  Fletcher  v.  Peck,"  **a  contract  is  a  compact 
between  two  or  more  parties."  No  definition  of  a  con- 
tract could  be  simpler  than  this. 

It  was  stated  by  Mr.  Justice  Daniel  in  Butler  v.  Penn- 
sylvania^* that  the  contracts  designed  to  be  protected 
by  the  Tenth  Section  of  the  First  Article  of  the  Con- 
stitution, are  contracts  by  which  perfect  rights,  certain  def- 
inite and  fixed  private  rights  of  property  are  vested. 

Evidently,  the  framers  of  the  Constitution,  when  they 
used  this  word,  adopted  that  definition  of  it  which  was 

remuneration.  But  it  was  bo  inadequate,  that  the  Bridge  Proprietors 
declined  to  act  under  it,  and  the  bridge  draw  is  now  kept  up,  and  the 
bridge  discontinued  as  a  highway,  by  their  order.  What  other  steps 
are  contemplated  by  them,  I  have  not  heard. 

"There  will  not,  I  fear,  ever  in  our  day,  be  any  case  in  which  a  law 
of  a  State  or  of  Congress  will  be  declared  unconstitutional;  for  the 
old  constitutional  doctrines  are  fast  fading  away,  and  a  change  has 
come  over  the  public  mind,  from  which  I  augur  little  good.  Indeed, 
on  my  return  home,  I  came  to  the  conclusion  to  resign.  But  my  friends 
have  interposed  against  my  intention,  and  I  shall  remain  on  the  Bench, 
at  least  for  the  present. 

"Our  country  is  in  a  state  of  unexampled  distress  and  suffering. 
Credit,  and  confidence,  and  business  are  everywhere  at  a  stand.  The 
experiments  of  General  Jackson,  from  his  interference  in  removing 
the  deposits  and  annihilating  the  Bank  of  the  United  States,  down  to 
the  last  infatuated  act  of  the  Treasury  Circular,  have  produced  their 
natural  effects.  They  have  swept  over  the  country  with  the  violence 
and  the  desolation  of  a  hurricane.  Will  the  people  awake  to  their  rights 
and  duties?  I  fear  not.  They  have  become  stupefied,  and  are  led  on 
to  their  ruin  by  the  arts  of  demagogues,  and  the  corrupted  influences  of 
party. 

"Believe  me,  with  the  highest  respect, 

"Affectionately  yours, 

"Joseph  Story." 
Story's  Life  and  Letters,  vol.  2,  272-73. 

13  Miller  on  the  Constitution,  655. 

i«6  Cranch,  136. 

1*  10  Howard,  418. 
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familiar  to  them.  '*The  common  law,*'  said  Huntington, 
J.,  '^had  defined  the  term.  It  had  declared  a  contract 
to  be  a  compact  between  two  or  more  parties;  and 
whether  it  related  to  real  or  personal  estate,  or  was  exe- 
cuted or  executory,  or  rested  in  parole,  or  was  under 
seal,  the  Constitution  preserved  it  inviolate  from  the 
action  of  a  State  legislature,  so  far  as  it  created  rights 
or  contained  obligations  binding  on  the  parties  in  law 
or  equity.  .  .  .  The  Constitution  does  not,  however, 
give  validity  to  contracts  which  confer  no  rights;  nor 
does  it  add  to  those  which  they  do  confer.  ...  It 
does  not  declare  that  every  contract  contains  an  obliga- 
tion, or  that  it  shall  always  be  enforced;  but  it  does  de- 
clare that  whatever  obligations  are  created,  or  rights 
secured,  shall  not  be  impaired  by  the  act  of  the  legis- 
lature. Thus  leaving  the  questions  as  to  the  nature,  form, 
extent,  construction  and  validity  of  the  contract  and 
the  manner  of  enforcing  it,  to  be  determined  by  the 
judicial  department  of  the  government,  and  only  prohibit- 
ing the  legislature  from  passing  a  law  which  shall  impair 
the  obligations  or  rights  created  by  it."^' 

In  Sandusky  City  Bank  v.  Wilber,*^  the  definition  of 
a  contract  as  given  above  by  Marshall  in  Fletcher  v. 
Peck  was  adopted,  and  it  was  said  that  a  contract  under 
this  clause  of  the  Federal  Constitution  must  possess  the 
requisites  of  all  contracts  to  render  it  obligatory.  First, 
there  must  be  parties  capable  of  contracting;  second, 
there  must  be  a  legal  subject-matter  of  contract;  third, 
there  must  be  a  sufiScient  consideration;  fourth,  there 
must  be  sufficient  and  apt  words  to  express  the  terms  of 
the  contract,  and  to  render  the  same  obligatory  upon  both 
parties.  There  can,  however,  be  no  doubt  that  the  term 
** contract,''  as  it  is  used  in  the  impairment  clause  of  the 
Federal  Constitution,  means  just  what  it  does  in  any 
other  place.  It  was  said  by  Mr.  Justice  Field,  the  term 
** contract"  is  used  in  the  Constitution  in  its  ordinary 
sense,  as  signifying  the  agreement  of  two  or  more  minds, 
for  considerations  proceeding  from  one  to  the  other,  to 
do,  or  not  to  do,  certain  acts.  Mutual  assent  to  its  terms 
is  of  its  every  essence.^* 

15  Trustees,  etc.  v.  Rider,  13  Connecticut,  94. 

17  7  Ohio  State,  494-96. 

18  Louisiana  v.  Mayor  of  New  Orleans,  109  U.  S.,  288. 
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The  term  ''contract,"  then,  is  to  be  understood  in  its 
ordinary  sense,  and  it  is  the  obligation  of  a  contract 
which  can  not  be  impaired. 

This  provision  applies  to  contracts  whenever  made, 
and  a  remedy  existing  in  one  State  for  the  enforcement 
of  a  contract  is  protected  in  any  other  State.^* 

There  are  cases  where  an  obligation  has  been  created 
which  do  not  violate  the  impairment  clause  of  the 
Constitution,  because  the  obligation  does  not  arise  out  of 
a  contract.  Such  cases  include  demands  for  damages 
against  a  city  caused  by  a  mob,^^  and  a  claim  for  money 
paid  under  an  invalid  assessment,*^  or  where  money  is 
obtained  by  mistake,  or  without  legal  authority.** 

Who  may  question  the  Constitutionality  of  a  Statute. — 
Can  any  one  question  the  constitutionality  of  a  statute, 
or  must  it  be  some  one  who  has  substantial  rights  in  the 
case?  This  question  was  settled  by  the  Supreme  Court  in 
Walsh  V.  Columbus  Railroad  Company,**  where  it  was 
held,  that  in  addition  to  other  reasons,  the  plaintiff 
could  not  recover  because  he  was  not  a  party  to  the 
contract  presented  for  the  court's  consideration.  That 
was  a  case  in  which  the  government,  by  an  act  of  Con- 
gress, passed  in  1828,  granted  to  the  State  of  Ohio,  cer- 
tain lands  for  the  construction  of  canals.  Among  other 
things,  the  act  provided  that  such  canals,  ''when  used  or 
completed,  shall  be,  and  forever  remain,  public  high- 
ways, for  the  use  of  the  government  of  the  United  States.*' 
The  State  accepted  the  grant,  but  in  1894  abandoned  a 
certain  portion  of  the  canals.  Walsh,  the  plaintiff  in 
error,  was  a  private  citizen  and  had  no  interest  in  the 
controversy.  The  court  held,  he  stood  in  no  position  to 
take  advantage  of  the  default  of  the  State;  he  was  not 
a  party  to  the  contract  between  the  State  and  the  Federal 
government;  his  rights  were  entirely  subsidiary  to  those 
of  the  government  and  he  had  no  cause  to  complain  if 
the  government  saw  fit  to  acquiesce  in  the  abandonment 
of  the  canals.**     From  this  it  is  apparent  that  a  mere 

i»  Western  National  Bank  v.  Reckless,  96  Fed.  Rep,,  79. 

20  Louisiana  v.  Mayor,  109  U.  S.,  286. 

21  Nottage  V.  City  of  Portland,  35  Oregon,  640,  655. 

22  State  ex  rel.  v.  New  Orleans,  38  La.  Ann.,  122. 
28  176  U.  S.,  479. 

24  170  U.  S.,  479. 
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stranger  can  not  question  the  lawfulness  of  a  statute 
in  a  suit,  but  it  must  be  someone  who  has  a  substantial 
and  bona  fide  interest  in  the  determination  of  the  ques- 
tion in  controversy. 

A  contract  between  a  municipality  and  a  corporation, 
which  is  legislative  in  its  character,  and  protected  by 
the  impairment  clause  of  the  Federal  Constitution,  which 
grants  exemption  to  a  corporation  from  certain  burdens 
can  not  be  transferred  to  a  succeeding  corporation,  but 
is  personal  to  the  party  with  whom  it  was  made  and 
can  not  be  assigned." 

Conditions  imposed  by  a  State  upon  foreign  Oorpora- 
tions. — ^The  life  of  domestic  corporations  was  limited  to 
twenty  years,  by  the  laws  of  a  State.  A  foreign  cor- 
poration applied  for  admission  to  do  business  in  that 
State  and  complied  with  all  the  requirements  of  the 
statute  on  the  subject,  and  was  admitted  subject  to  all 
the  liabilities  of  domestic  corporations.  Subsequently 
the  State  increased  the  fee  which  foreign  corporations 
should  pay  for  the  privilege  of  transacting  business 
within  the  State.  The  corporation  refused  to  pay 
this  additional  fee,  declaring  that  the  statute  in  force 
when  it  entered  the  State,  with  which  it  complied, 
amounted  to  a  contract  during  the  life  and  duration  of 
a  domestic  corporation,  and  that  the  new  statute  requir- 
ing an  additional  fee  impaired  this  contract,  and  was  in 
violation  of  the  Federal  Constitution.  The  Supreme 
Court  of  the  United  States  (the  Chief  Justice  and  three 
justices  dissenting)  sustained  this  view,  and  held  the 
last  act  null  and  void,  notwithstanding  a  clause  in  the 
Constitution  of  the  State  reserving  the  right  to  alter, 
amend,  or  repeal  statutes  affecting  corporations.'* 

Mr.  Justice  Peckham,  in  delivering  the  opinion  of  the 
majority  of  the  Court,  said  (p.  112) :  *'The  statute  existing 
at  the  time  the  corporation  applied  for  leave  to  enter 
the  State,  made  the  payment  required  and  received  its 
certificate,  was  a  contract;  that  the  foreign  corporation 
which  had  been  admitted  to  do  business  in  the  State, 
while  subjected  to  all  the  liabilities  which  might  be  im- 

88  Rochester  Ry.  Co.  v.  Rochester,  205  U.  S.,  236,  247. 
26  American  Smelting  Co.  v.  Colorado,  204  U.  S.,  103,  115. 
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posed  upon  domestic  corporations  of  similar  character, 
should  not  be  subjected  to  any  greater  liabilities  than 
such  corporations.  The  power  to  impose  diflEerent  liabili- 
ties was  with  the  State  in  the  first  place.  It  could  make 
them  greater  or  less  than  those  imposed  on  a  domestic 
corporation,  or  it  could  make  them  the  same.  When  it 
chose  to  make  the  foreign  corporation  subject  to  all  the 
liabilities  of  domestic  corporations,  it  was  equivalent  to 
the  same  thing  as  if  the  statute  had  said  that  foreign 
corporations  should  be  subjected  to  the  same  liabilities; 
that  is  to  say,  the  liabilities,  restrictions  and  duties  im- 
posed upon  domestic  corporations  constituted  the  measure 
and  limit  of  the  liabilities,  restrictions  and  duties  which, 
thereafter,  might  be  imposed  upon  foreign  corporations 
admitted  to  do  business  in  that  State.  It  was  not  a 
mere  license  to  come  into  the  State  and  do  business  upon 
payment  of  the  sum  named,  which  might  be  revoked,  or 
the  amount  increased  at  the  pleasure  of  the  State  without 
further  limitation;  but  it  was  a  clear  contract  that  the 
liabilities  should  be  the  same  as  those  of  the  domestic 
corporation,  and  that  the  same  treatment  should  be 
measured  out  to  each.  If  it  were  desired  to  increase 
the  liabilities  of  the  foreign  corporation,  it  could  only 
be  done  by  increasing  those  of  the  domestic  corporation 
at  the  same  time  and  to  the  same  extent.  Such  being 
the  contract,  it  was  to  last  during  the  life  of  the  cor- 
poration as  ascertained  from  the  statutes  of  the  State 
at  the  time  the  corporation  was  admitted  into  the  State. 
The  court  further  held  that  this  was  not  an  exemption 
from  taxation,  but  only  a  limitation  of  the  power  to  tax 
beyond  the  rate  of  taxation  imposed  upon  a  domestic 
corporation;  nor  was  it  a  case  where  the  power  given  by 
the  State  Constitution  to  the  legislature  to  alter,  amend, 
or  annul  the  charter  of  the  corporation  was  applicable. 
The  act  of  the  legislature  neither  altered,  annulled  or 
amended  the  charter  of  the  corporation,  but  only  in- 
creased the  taxation  which,  up  to  the  time  of  its  enact- 
ment, had  been  imposed  on  all  foreign  corporations  doing 
business  in  that  State." 

A  State  entered  into  a  contract  giving  a  party  the 
exclusive  right  to  erect  and  maintain  for  a  given  period  a 
system  of  waterworks,  and  the  party  then  entered  upon 
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the  construction  of  such  works.  While  the  work  was  in 
progress  an  act  was  passed  by  the  general  assembly  of 
the  State  authorizing  the  city  to  construct  its  waterworks 
and  the  city  was  about  to  do  so.  Held,  that  the  city 
would  be  restrained  from  erecting  such  works  on  ap- 
plication for  an  injunction  by  the  contracting  party.*^ 

Where  a  statute  provided  that  a  company  should  pay 
an  annual  tax  of  one  per  cent  of  its  capital  stock  paid  in, 
which  should  be  in  lieu  of  all  other  taxes,  except  penal- 
ties that  might  be  imposed  upon  the  company  it  was 
held  that  this  amounted  to  a  contract  between  the  State 
and  the  company  which  accepted  the  conditions  of  the 
statute,  and  that  the  State  could  impose  no  further  tax 
on  such  company,  except  as  penalties." 

Eminent  Domain  as  affecting  Contracts. — Condemnation 
proceedings  do  not  impair  the  contract,  nor  break  its 
obligations,  but  only  appropriate  it  as  they  do  tangible 
property  to  public  uses.*'  This  is  upon  the  ground  of 
public  policy,  and  every  contract  is  made  in  subordina- 
tion to  this  principle,  whether  between  individuals  or  a 
State  and  an  individual.*® 

No  other  safe  principle  could  be  recognized.  The  en- 
durance of  sovereignty  rests  largely  upon  this  right. 
In  the  exercise  of  its  power  of  eminent  domain,  the 
sovereignty  does  not  impair  a  contract  within  the  mean- 
ing of  that  clause  but  exercises  its  right  of  sovereignty, 
which  is  inherent  and  natural  as  well  as  conferred  by  con- 
stitutional provisions. 

Charters  of  Municipalities  and  Corporations. — ^Every 
charter  authorized  by  a  State  constitutes  a  contract, 
which  can  not  be  violated  or  impaired,  unless  in  the 
charter,  or  in  some  law,  either  general  or  special,  sub- 
ject to  which  the  charter  was  granted,  there  is  a  reserva- 
tion, allowing  the  legislature  to  change  the  charter.** 

Keservation  of  Power  to  change  Charters.— Where  there 
is  a  reservation  of  power  in  a  Constitution  or  in  a 
general  statute  of  a  State  to  change  the   charter  of  a 

"Vlcksburg  v.  Waterworks  Co.,  202  U.  S.,  463,  471. 

2«  Powers  V.  Detroit  &  G.  H.  Ry.,  201  U.  S.,  543-561. 

«»  Long  Island  Water  Supply  Co.  v.  Brooklyn,  166  U.  S.,  680-691. 

so  West  River  Bridge  Co.  v.  Dix  et  al.,  6  Howard,  607,  632. 

»i  New  Orleans  Water  Works  Co.  v.  Rivers,  116  U.  S.,  674,  684. 
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corporation,  it  is  a  qualification  of  the  grant  contained 
in  the  franchise,  and  when  this  power  under  the  reserva- 
tion is  exercised  it  is  not  an  impairment  of  the  contract.'* 

We  have  seen  that  since  the  suggestion  of  Mr.  Justice 
Story,  in  his  opinion  in  the  Dartmouth  College  case,  many 
of  the  States,  either  by  a  provision  in  their  Constitution, 
or  by  the  terms  of  a  general  statute,  have  reserved  the 
right  to  alter,  amend  or  repeal  the  charters  of  corpora- 
tions. Under  such  a  provision  either  in  a  Constitution, 
or  a  statute,  what  would  ordinarily  be  a  contract,  and 
not  subject  to  modification,  is  liable  to  be  changed  with- 
out being  affected  by  the  contract  clause  of  the  Federal 
Constitution. 

As  illustrations  of  what  may  be  done  under  such  a 
reservation  clause,  the  following  may  be  cited: 

Under  a  statute  reserving  the  right  to  alter,  amend, 
or  repeal  a  charter,  a  mutual  insurance  company  changed 
its  method  of  doing  business  to  that  of  an  old  line  com- 
pany. It  was  held,  that  where  there  is  an  exercise  of  a 
power  in  good  faith,  which  daes  not  change  the  essential 
character  of  the  business,  both  reason  and  authority 
sustain  the  change,  and  the  statute  under  which  the 
change  was  made  was  not  an  impairment  of  the  Federal 
Constitution." 

Also  where  a  statute  of  a  general'  character,  which 
provided  that  all  statutes  ^' shall  be  subject  to  amend- 
ment or  repeal  at  the  will  of  the  legislature  unless  a 
contrary  intent  be  therein  fairly  expressed,"  it  was  held 
that  such  a  provision  becomes  part  of  every  contract,  and 
a  subsequent  statute  declaring  that  certain  properties 
**  shall  forever  be  exempt  from  State,  county,  or  city 
taxes,''  is  not  a  plain  expression  of  the  legislature,  that 
at  no  time  would  it  exercise  its  reserved  power  to  amend, 
or  repeal  the  later  act.  The  utmost  that  can  be  said  of 
the  statute  exempting  the  property  from  taxation  is, 
that  when  it  was  passed  the  legislature  had  no  purpose 
to  withdraw  the  exemption  from  taxation;  not  that  the 
power  reserved  would  never  be  exerted  if,  in  the  judg- 
ment of  the  legislature,  the  public  interest  required  it  to 
be  done.     **The  power  expressly  reserved  to   amend,   or 

82  Pennsylvania  College  Cases,  13  Wallace,  213. 

>s  Wright  V.  Minn.  Mut.  Life  Ins.  Co.,  193  U.  S.,  657,  665. 
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repeal  a  statute  should  not  be  frittered  away  by  any 
construction  of  subsequent  statutes  based  upon  mere  in- 
ference. Before  a  statute — particularly  one  relating  to 
taxation — is  held  to  be  irrepealable,  or  not  subject  to 
amendment,  an  intent  not  to  repeal  or  amend  it  must  be 
so  directly  and  unmistakably  expressed  as  to  leave  no 
room  for  doubt;  otherwise  the  intent  is  not  plainly  ex- 
pressed. It  is  not  so  expressed  when  the  existence  of  the 
intent  arises  only  from  inference  or  conjecture."** 

The  statute  of  a  State  provided  that  the  articles  of  in- 
corporation, by-laws,  rules  and  regulations  of  corporations 
thereafter  organized  under  the  provisions  of  the  statute, 
or  whose  organization  might  be  adopted  or  amended  there- 
under, should  at  all  times  be  subject  to  legislative  control, 
and  might  be,  at  any  time,  altered,  abridged  or  set  aside 
by  law,  and  every  franchise  obtained,  used  or  enjoyed 
by  such  a  corporation  might  be  regulated,  withheld,  or  be 
subject  to  conditions  imposed  upon  the  enjoyment  there- 
of, whenever  the  general  assembly  should  deem  necessary 
for  the  public  good. 

Under  this  general  provision,  a  statute  was  passed 
granting  a  street  railway  company  the  right  of  operat- 
ing its  railway  under  the  condition,  among  others,  that 
it  would  pave  the  street  between  the  rails  of  its  track. 
This  condition  was  accepted  and  fully  complied  with 
by  the  company.  Later  the  legislature  passed  another 
act  requiring  the  company  to  pave  the  street  to  the 
extent  of  one  foot  outside  each  rail,  and  a  tax  was 
assessed  against  the  company  for  the  cost  of  the  paving. 
The  company  resisted  the  payment  of  this  tax  on  the 
ground  that  its  acceptance  of  the  provisions  of  the  first 
act  amounted  to  a  contract,  and  the  second  act  amounted 
to  an  impairment  of  the  obligation  of  that  contract. 
But  it  was  held  that  no  question  could  arise  as  to  the 
impairment  of  the  obligation  of  the  contract  when  the 
company  accepted  all  of  its  corporate  powers  subject  to 
the  reservin-g  power  of  the  State  to  modify  its  charter 
and  to  impose  additional  burdens  upon  the  enjoyment 
of  its  franchise,  and  the-  city,  in  regard  to  paving,  was 
made  subject  to  the  provisions  of  the  general  statute." 

«*  Covington  v.  Kentucky,  173  U.  8.,  288,  239 

»B  Sioux  City  St  Ry.  Co.  v.  Sioux  City,  138  U.  S.,  98,  108. 
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But  the  resenred  power  of  a  general  assembly  to  alter, 
amend  or  repeal,  has  its  limits.  Alterations  made  under 
it  must  be  reasonable;  must  be  in  good  faith  and  con- 
sistent with  the  purpose  and  scope  of  the  act  of  incor- 
poration. Oppression  and  wrong  must  not  be  inflicted 
under  the  guise  of  amendment  or  alteration,  and  vested 
rights  of  the  property  of  corporations  are  surrounded  by 
the  same  sanctions  and  are  as  sacred  as  other  rights.'* 

Different  views  are  sometimes  taken  by  the  courts  of 
last  resort  in  the  States  of  the  power  of  a  general  as- 
sembly under  the  reserved  clause  in  the  charter  of  a 
corporation.  Under  an  act  of  the  legislature  of  New 
York,  which  reserved  the  power  of  alteration  of  the 
charter  of  a  company,  the  legislature  required  the  com- 
pany, which  had  been  previously  incorporated,  to  con- 
struct a  highway  across  its  road.  The  work  was  very 
expensive,  and  did  not  benefit  the  company.  The  court 
held  the  act  imposing  such  a  burden  to  be  void.'^  On 
the  other  hand,  an  act  of  the  general  assembly  of  Massa- 
chusetts required  the  railroad  companies  named  therein 
to  unite  in  a  passenger  station  in  a  given  city  and  to 
extend  their  tracks  in  the  city  to  the  station,  and  after 
the  extension  to  discontinue  a  portion  of  their  existing 
locations.  The  court  said  the  act  was  consistent  with  the 
provisions  reserved  to  the  legislature  to  amend,  alter,  or 
repeal  the  charters  of  the  companies,  and  was  therefore, 
constitutional  and  binding.*'  A  statute  which  in  effect 
changes  the  terms  of  a  charter  is  an  amendment,  though 
it  may  not  be  called  such.'* 

Consolidation  of  Corporations. — ^If  corporations  consoli- 
date they  become  subject  to  a  statute  which  reserves  to 
the  legislature  the  right  to  change  their  charter,  although 
the  statute  was  passed  since  the  original  incorporation 
of  each  company,  and  an  act  of  a  general  assembly  which 
taxes  the  property  of  such  new  corporation,  as  it  taxes 
other  property  in  the  State,  is  not  unconstitutional 
as  impairing  the  obligation  of  contracts.*^ 

s«  Shields  v.  Ohio,  95  U.  6.,  324-25. 

"Meyer  v.  The  N.  Y.  A  E.  R.  R.  Co.,  21  Barb.  N.  Y.,  613,  518. 

•8  Mayor  et  al.  v.  Railroad  Cos.,  109  Massachusetts,  103,  113,  114. 

'•Berea  College  v.  Kentucky,  211  U.  S.,  45-57. 

40  Railroad  Company  v.  Georgia,  98  U.  S.,  350,  364-365. 
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Contracts  between  Sovereignties  can  not  be  impaired 
by  a  State. — ^A  contract  between  a  sovereignty,  such  as 
the  United  States  and  a  State,  can  not  be  impaired  by 
the  legislature  of  a  State.^^  Neither  can  contracts  be- 
tween States  be  impaired,  nor  can  a  State  impair  its 
own  contracts.^^  A  State  has  no  more  power  to  impair  its 
own  contracts  than  it  has  to  impair  those  of  persons.^* 
And  when  a  State  contracts  with  an  individual  it  is  con- 
sidered as  an  individual  as  to  that  contract  and  is  bound 
accordingly.** 

Contracts  to  which  the  Constitntional  prohibition  ap- 
plies.— The  prohibition  applies  to  executory  and  executed 
contracts*^  and  to  implied  and  express  contracts.  The 
place  where  a  contract  is  to  be  performed  is  important. 
Notes  in  favor  of  A.  were  made  payable  at  a  certain  bank 
in  a  certain  city;  before  the  maturity  of  the  notes  a 
branch  of  that  bank  was  established  in  another  place 
in  the  same  State.  An  act  of  the  legislature  pro- 
vided that  notes  due  the  original  bank  might  be  paid  at 
the  branch  bank,  but  it  was  held  otherwise  by  the  court 
of  appeals  of  Virginia,  on  the  ground  that  it  was  an  im- 
pairment of  the  contract.**  But  mere  incidents  in  a  con- 
tract may  be  changed  without  violating  the  constitutional 
provision  as  to  impairment.*^  If  the  contract  specifies 
the  kind  of  money  in  which  payment  is  to  be  made,  a 
legislative  act  could  not  authorize  payment  in  any  differ- 
ent money  without  an  impairment  of  the  constitutional 
provision.*' 

When  Legislature  may  change  Remedy. — ^It  is  a  general 
principle  that  a  remedy  afforded  a  party  for  the  enforce- 
ment of  his  obligation  can  not  be  so  changed  or  impaired 
as  to  destroy  the  obligation  of  the  contract,**  and  nothing 

41  United  States  v.  Great  Falls  Mfg.  Co.,  21  Maryland,  119. 
4s  Green  v.  Biddle,  8  Wheaton,  1,  2,  92,  93;  State  ex  rel.  ▼.  Barker, 
etc.,  4  Kansas  379. 

48  Hall  V.  Wisconsin,  103  XJ.  8.,  6. 

44  Hall  V.  Wisconsin,  103  U.  S.,  11. 

45  Fletcher  y.  Peck,  6  Cranch,  87,  137;  Fisk  v.  Jefferson  Police 
Jury,  116  U.  S.,  131-135. 

4«Bank  of  Old  Dominion  v.  McVeigh,  20  Gratt.,  457. 

4T  Houston  V.  Jefferson  College  et  al.,  63  Pennsylvania,  428,  440,  441. 

48  Opinion  of  the  Court,  49  Missouri,  216. 

4»  Tennessee  v.  Sneed,  96  U.  S.,  69,  74. 
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is  more  material  to  the  obligation  of  a  contract  than  the 
means  of  its  enforcement.  Validity  and  remedy  are  in- 
separable and  are  parts  of  the  obligation  which  is  granted 
by  the  Constitution  against  impairment.'^  But  a  remedy 
for  the  enforcement  of  the  contract  may  be  altered  with- 
out impairing  the  obligation  of  the  contract.'^ 

The  general  rule  upon  the  subject  is  that  the  legis- 
lature, at  its  pleasure,  may  regulate  the  methods  of  pro- 
ceeding as  to  the  past  as  well  as  the  future;  it  may 
shorten  the  time  in  which  claims  shall  be  barred  by  the 
statute  of  limitations;  so  it  may  direct  that  certain  art- 
icles shall  be  exempted  from  execution.  Whatever  be- 
longs merely  to  the  remedy  may  be  altered  at  the  pleasure 
of  the  legislature  of  the  State,  but  always  upon  the  con- 
dition that  the  alteration  does  not  impair  the  obligation 
of  the  contract ;  for,  if  that  ^effect  is  produced,  it  makes 
no  difference  whether  it  is  done  by  acting  on  the  remedy 
or  by  acting  directly  on  the  contract  itself,  for  either 
would  be  prohibited  by  the  Constitution."  A  statute 
which  only  modifies  the  extent  and  character  of  the 
remedy  is  ralid,'*  but  if  it  impairs  the  contract  it  is 
void.  And  if  it  changes  a  remedy  existing  when  the 
contract  was  made  so  that  it  affects  legal  rights  it  is 
invalid. 

A  suit  was  brought  on  the  Ist  of  January,  1870,  on 
a  note  dated  March,  1864,  payable  in  March,  1865.  A 
law  passed  in  October,  1870,  provided  that  in  all  pending 
suits  on  any  contract  made  before  the  1st  of  June,  1865, 
the  plaintiff  could  not  recover  until  he  made  it  appear 
that  all  taxes  against  any  note  or  obligation  had  been 
paid  each  year,  and  the  act  further  provided  that  it 
should  be  a  condition  precedent  to  recovery  that  the 
notes  had  been  regularly  returned  for  taxes  and  the  same 
paid.  It  was  held  that  this  was  an  impairment  of  the 
obligation  of  a  contract  and  therefore  unconstitutional." 

It  is  deducible  from  the  foregoing  principles  that  there 
are  certain  contracts  which  do  not  fall  within  the  pro- 

Bo  Walker  ▼.  Whitehead,  16  Wallace,  317,  318. 

81  Tenneesee  v.  ISneed,  96  U,  S.,  69,  73. 

8«  Bronson  v.  Kinzie,  1  Howard,  316. 

88  Evana-Snider-Buel  Co.  v.  McFadden,  106  Federal  Rep.,  293. 

»*  Walker  v.  Whitehead,  16  Wallace,  315. 
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hibition  of  the  impairment  clause  of  the  Constitution. 
Among  such  are  the  following: 

Marriage. — ^It  was  held  in  Maynard  v.  Hill,''  that  while 
marriage  is  often  termed  by  text  writers  and  referred  to  in 
the  decisions  of  the  courts  as  a  civil  contract,  that  it  was 
something  more ;  that  while  the  consent  of  the  parties  was, 
of  course,  absolutely  essential  to  the  existence  of  the  con- 
tract, when  the  contract  was  once  executed  a  relation 
between  the  parties  was  established  which  they  could 
not  change;  that  other  contracts  might  be  modified,  re- 
stricted, enlarged,  or  entirely  discharged,  by  the  consent 
of  the  parties  to  the  same,  but  it  is  not  so  with  marriage; 
that  relationship,  when  once  established,  the  law  took 
hold  of  and  held  the  parties  each  to  their  various  obliga- 
tions and  liabilities;  that  marriage  was  an  institution  in 
the  maintenance  of  which  the  public  was  deeply  inter- 
ested, because  it  was  the  foundation  of  families  and  so- 
ciety, and  without  it  there  could  be  neither  civiliza- 
tion nor  progress.  Marriage,  therefore,  is  not  a  contract 
within  the  meaning  of  the  clause  of  the  Federal  Consti- 
tution which  prohibits  the  States  from  impairing  the 
obligation  of  contracts. 

Imprisonment  for  Debt. — So  with  statutes  abolishing 
imprisonment  for  debt.  The  legislature  of  Bhode  Island 
passed  an  act  providing  that  in  certain  cases  the  persons 
and  property  of  the  stockholders  in  a  manufacturing 
company  might  be  taken  on  a  writ  of  attachment  or 
execution.  A  Judgment  was  obtained  against  a  company 
and  one  of  the  stockholders  was  committed  to  jail.  While 
he  was  in  confinement  the  legislature  of  the  State  passed 
an  act  repealing  the  provision  as  to  the  person  of 
a  stockholder  being  taken  on  execijtion  or  on  a  writ 
of  attachment.  Under  this  provision,  the  person  who  had 
been  committed  was  released  by  the  Supreme  Court  of 
the  State.  The  case  went  to  the  Supreme  Court  of 
the  United  States,  on  the  single  question  whether 
the  second  act  of  the  legislature  impaired  the  obliga- 
tion of  the  judgment  upon  which  the  commitment  had 
been  made  and  of  the  contract  on  which  the  judgment 
was  founded.  The  Court  said,  ''The  only  question  we 
are   called  upon  to  decide  is,  whether  the   provision   of 

88  126  U.  S.,  211. 
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the  Rhode  Island  statute  enacted  after  the  recovery   of 
the  judgment  against  the  corporation  by  virtue  of  which 
the  defendant  in  error  was  imprisoned,  is  a  law  which 
impairs  the  obligation  of  contracts.    In  other  words,  can 
a  legislature  pass  a  law  abolishing  imprisonment  for  debt 
on    contracts    made,    or   judgments    rendered,    when    im- 
prisonment  of  the   debtor  was   one   of   the   remedies   to 
which  the  creditor  was,  by  law,  entitled  to  resort?"    After 
reviewing  the  decisions,  the  court,  through  Mr.   Justice 
Woods,  held,  that  the  abolition  of  imprisonment  for  debt 
is  not  of  itself  such  a  change  in  the  remedy  as  impairs 
the  obligation  of  the  contract.     ''The  term  'contract'  is 
used  in  the  Constitution  in  its  ordinary  sense,  and  sig- 
nifies the  agreement  of  two  or  more  minds  for  consider- 
ations proceeding  from  one  to  the  other,  to  do,  or  not 
to  do  certain  things,  and  mutual  assent  to  the  conditions 
is  of  the  very  essence."*** 

Lotteries — ^The  legislature  of  Mississippi,  in  1867,  grant- 
ed a  charter  to  a  lottery  company  for  twenty-five  years. 
The  following  year  the  State  adopted  a  Constitution 
which  contained  the  clause:  "The  legislature  shall 
never  authorize  any  lottery,  nor  shall  the  sale  of  lottery 
tickets  be  allowed,  nor  shall  any  lottery  heretofore  au- 
thorized be  permitted  to  be  drawn  or  tickets  herein  to 
be  sold."  It  was  held  that  the  charter  was  nothing 
more  in  legal  effect  than  a  license  to  enjoy  a  privilege 
conferred  for  a  specified  time  and  on  specified  conditions, 
and  that  it  was  subject  to  future  legislative  or  constitu- 
tional control,  and  that  the  constitutional  provision  was 
not  in  conflict  with  the  impairment  clause  of  the  Federal 
Constitution." 

A  State  legislature  granted  a  company  the  right  to 
establish  and  maintain  a  lottery  for  a  limited  period. 
Later,  and  before  the  date  of  expiration  of  the  lottery's 
charter,  the  State  adopted  a  Constitution,  which  pro- 
vided that  the  State  should  have  authority  to  grant 
lotteries  upon  certain  conditions.  The  same  year  the 
Constitution  was  adopted,  and  before  that  instrument 
went  into  operation  the  legislature  repealed  the  act  under 
which  the  lottery  was  established.     The  court  said   (pp. 

Ma  Penniman'8  Case,  103  U.  S.,  714. 

ff«  Stone  ▼.  MissiBBippi,  101  U.  S.,  814,  820,  821. 
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275,  276) :  No  rights  of  a  contract  can  be  vested  under 
a  constitutional  provision  which  a  subsequent  Constitu- 
tion may  not  destroy  without  impairing  the  obligation 
of  a  contract  within  the  sense  of  the  Constitution  of  the 
United  States.  But  an  ordinary  act  of  the  legislature 
could  not  have  that  effect,  because  the  constitutional 
provision  has  withdrawn  from  the  scope  of  the  police 
power  of  the  State,  to  be  exercised  by  the  general  as- 
sembly, the  subject-matter  of  granting  lottery  charters, 
and  any  act  of  the  legislature  contrary  to  this  provision 
is  upon  familiar  principles  null  and  void,  and  a  grant  in 
the  Constitution  of  a  State  of  a  privilege  to  a  corporation 
is  not  subject  to  repeal  or  change  by  the  legislature  of 
the  State." 

Contracts  valid  when  made  can  not  be  impaired  by  a 
later  Statute.— In  1859  plaintiff  sold  a  slave  for  $1,230, 
and  took  therefor  a  note  due  on  the  first  day  of  March, 
1860.  The  note  not  being  paid  suit  was  brought  upon  it 
in  January,  1866.  The  parties  were  residents  of  the  State 
of  Georgia.  In  defense  of  the  suit  the  defendant  pleaded, 
first,  that  subsequent  to  the  execution  and  delivery  of  the 
note  the  State  of  Georgia  had  adopted  a  new  Constitu- 
tion, which  provided  that  *'No  Court  or  officer,  shall 
have,  nor  shall  the  General  Assembly  give,  jurisdiction 
to  try,  or  give  judgment  on,  or  enforce,  any  debt,  the 
consideration  of  which  was  a  slave,  or  the  hire  thereof,"  and 
second,  that  said  note  was  given  as  the  price  of  a  slave. 
All  the  State  courts  sustained  the  validity  of  this  consti- 
tutional provision  and  decided  in  favor  of  the  defendant, 
but  the  Supreme  Court  of  the  United  States  decided 
otherwise  and  held  that  the  provision  of  the  Georgia 
Constitution  having  been  adopted  since  the  execution 
and  delivery  of  the  note,  and  the  consideration  for  the 
note  being  a  valid  one  at  the  time  it  was  executed,  the 
State  Constitution  amounted  to  the  impairment  of  the 
obligation  of  a  contract.'* 

It  is  an  established  rule  that  a  legislative  body  may  de- 
clare by  statute  the  construction  of  prior  statutes^  and 
bind  the  courts  thereby  in  reference  to  all  transactions 
which  occurred  after  the  passage  of  an  act,  and  in  some 

BT  New  Orleane  v.  Houston,  119  U.  S.,  266,  276. 
»«  White  ▼.  Hart,  13  Wallace,  646,  654. 
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cases  may  furnish  a  rule  to  govern  the  courts  as  to  past 
transactions,  but  always  upon  the  condition  that  no  con- 
stitutional right  of  a  party  interested  is  injured.'*  If 
a  contract  is  valid  when  made,  no  decision  of  a  court  can 
impair  its  obligation.** 

A  statute  can  not  change  the  rate  of  interest  provided 
for  by  a  pre-existing  contract.*^ 

The  prohibitive  clause  of  the  Federal  Constitution 
relating  to  the  impairment  of  contracts  does  not  extend 
to  contracts  affecting  public  morals,  or  public  health.*- 
Nor  did  the  provision  apply  before  the  existence  of  the 
government  of  the  United  States,  which  began  on  the 
first  Wednesday  of  Mairch,  1789.  Nor  to  a  State  law 
prior  to  the  State's  admission  into  the  Union.*' 

Acts  to  relieve  public  Treasurers. — Some  interesting 
cases  involving  this  principle  have  grown  out  of  an  at- 
tempt on  tlie  part  of  State  legislatures  to  release  public 
oflBcials  who  have  lost  money,  from  liability  on  their 
bond.  These  cases  generally  involve  the  release  of  treas- 
urers of  townships  and  counties  who  have  deposited 
money  in  banks  which  have  failed. 

A.  was  treasurer  of  a  county,  and  deposited  the  funds 
belonging  to  him  as  treasurer  in  a  certain  bank,  which 
subsequently  failed,  and  a  part  of  the  funds  belonging 
to  A.,  as  treasurer,  were  lost.  Subsequently  an  act  was 
passed  by  the  legislature  of  the  State^  reciting  A.'s  loss 
and  releasing  him  and  his  siireties  from  all  liability  on 
account  of  such  loss.  It  was  held:**  "The  act  could  not 
have  been  any  more  a  violation  of  the  Constitution  both 
State  and  Federal,  if  it  had  provided  that  the  obligation 
of  the  bond  be,  and  the  same  is  hereby  abrogated  and 
annulled,  because,  if  a  legislature  can  release  a  party 
from  a  part  of  the  obligation  of  his  contract,  it  can  re- 
lease him  from  all  of  it.  Both  Constitutions  forbid  the 
legislature    to    pass    a    law    impairing   the    obligation    of 

89  Stockdale  v.  Insurance  Co.,  20  Wallace,  331. 

«o  Chicago  v.  Sheldon,  9  Wall.,  50,  56. 

•iKoshkonong  ▼.  Burton,  104  U.  S.,  668. 

•2  Butchers'  Union  Co.  v.  Crescent  City  Co.,  Ill  U.  S.,  746. 

«» Owing  ▼.   Speed,  5   Wheaton,  420. 

«4  Johnson  v.  Commissioners  of  Randolph  Co.,  140  Indiana,  162,  157. 
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contracts/'    The  law  was  accordingly  held  void  as  being  in 
conflict  with  this  provision  of  the  Constitution.** 

The  Prohibition  does  not  extend  to  the  United  States. — 
In  the  consideration  of  this  subject  the  question  naturally 
arises  why  the  constitutional  prohibition  against  a  State's 
impairing  the  obligation  of  a  contract  does  not  also  ex- 
tend to  the  United  States.  By  every  moral  obligation 
and  every  equitable  rule  of  conduct  it  should.  There  is 
no  expression  in  the  Constitution,  that  the  framers  of 
that  instrument  intended  the  general  government  should 
violate  a  contract.  The  reason  why  the  prohibition  ap- 
plies to  the  States  is  found  in  the  history  of  the  country 
prior  to  and  at  the  time  of  the  adoption  of  the  Constitu- 
tion. During  th«se  periods  many  State  legislatures  passed 
acts,  which,  as  Chief  Justice  Marshall  in  the  Dartmouth 
College  case  said,  '' weakened  the  confidence  of  man  in 
man,  and  embarrassed  all  transactions  between  indi- 
viduals by  dispensing  with  the  faithful  performance  of 
engagements."  To  prevent  a  recurrence  of  such  enact- 
ments the  States  were  forbidden  to  pass  any  laws  impair- 
ing the  obligation  of  contracts.  The  prohibition  did  not 
apply  to  the  United  States,  because  Congress  up  to  that 
time  had  not  enacted  legislation,  which  resulted  in  such 
impairment.  It  is  hardly  supposable  that  if  Congress 
had  enacted  such  legislation,  or  if  it  had  been  anticipated 
by  the  framers  of  the  Constitution,  that  Congress  would 
ever  enact  such  legislation,  the  prohibition  would  not 
have  extended  to  that  body. 

•sMr.  Jefferson,  in  oonsidering  the  question  of  the  nonperformance 
of  contracts  generally,  expressed  himself  on  the  subject  as  follows: 

'There  are  circumstancs,  however,  which  sometimes  excuse  the  non- 
performance  of  contracts  between  man  and  man.  So  are  there  also 
between  nation  and  nation.  When  performance,  for  instance,  heoomea 
impossible,  nonperformance  is  not  immoral;  so  if  performance  be- 
comes self-destructive  to  the  party,  the  law  of  self-preservation  over- 
rules the  laws  of  obligation  in  others.  For  the  reality  of  these  prin- 
ciples, I  appeal  to  the  true  foundations  of  evidence,  the  head  and 
heart  of  every  rational  and  honest  man.  It  is  there  nature  has 
written  her  moral  laws,  where  every  man  may  read  them  for  himself. 
He  will  never  read  there  the  permission  to  annul  his  obligations  for  a 
time,  or  forever,  whenever  they  become  dangerous,  useless,  or  disagree- 
able; certainly  not  when  merely  useless,  or  disagreeable,  and  though  he 
may,  under  certain  degrees  of  danger,  yet  the  danger  must  be  immi- 
nent and  the  degree  great."    Jefferson's  Works,  vol.  7,  613-14. 
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Why  prohibit  the  State,  but  license  the  United  States  T 
The  doctrine  now  firmly  established  in  our  jurisprudence, 
that  Congress,  can  enact  laws  which  impair  the  obliga- 
tion of  contracts,  is  a  stigma  upon  our  national  integrity 
and  ought  never  to  have  found  recognition  in  our  courts. 
The  conduct  of  the  States  before  the  adoption  of  the 
Constitution  caused  the  insertion  of  the  provision  against 
them.  The  conduct  of  the  United  States  since  the  adoption 
of  that  instrument,  had  it  occurred  before  the  adoption, 
would  have  caused  the  same  insertion  as  to  them,  and 
should  have  led  to  a  construction  which  would  hold  the 
United  States  to  the  same  good  faith  which  is  required 
of  the  States. 

Chief  Justice  Chase,  speaking  of  the  impairment  of 
the  obligation  of  a  contract  in  Hepburn  v.  Griswold,*" 
says,  ^'It  is  true  that  this  prohibition  is  not  applied 
in  terms  to  the  government  of  the  United  States.  Con- 
gress has  express  power  to  enact  bankrupt  laws,  and  we 
do  not  say  that  a  law  made  in  the  execution  of  any  other 
express  power,  which,  incidentally  only,  impairs  the 
obligation  of  a  contract,  can  be  held  unconstitutional 
for  that  reason.  But  we  think  it  clear  that  those  who 
framed  and  those  who  adopted  the  Constitution  intended 
that  the  spirit  of  this  prohibition  should  pervade  the  en- 
tire body  of  legislation,  and  that  the  justice  which  the 
Constitution  was  ordained  to  establish  was  not  thought 
by  them  to  be  compatible  to  legislation  of  an  opposite 
tendency.  In  other  words,  we  can  not  doubt  that  a  law 
not  made  in  pursuance  of  an  express  power,  which  neces- 
sarily and  in  its  direct  operation  impairs  the  obligation 
of  contracts,  is  inconsistent  with  the  spirit  of  the  Consti- 
tution." 

Of  what  avail  is  it  to  our  national  integrity  that  our 
Constitution  prohibits  the  legislature  of  a  State  from 
passing  laws  which  violate  the  good  faith  of  a  contract, 
but  permits  Congress  to  pass  such  a  lawf  The  doctrine 
that  Congress  may  impair  a  contract  was  recognized  in 
.the  dissenting  opinion  of  Mr.  Justice  Miller,  in  Hepburn 
'v.  Griswold,*^  where  it  was  frankly  admitted  by  that  great 
jurist,  that  the  act  of  Congress  under  consideration  im- 

••8  Wallace.  S23. 
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paired  the  obligation  of  contracts  made  before  its  passage, 
**but/'  said  he,  **  while  the  Constitution  forbids  the 
States  to  pass  snch  laws,  it  does  not  forbid  Congress. 
On  the  contrary.  Congress  is  expressly  authorized  to 
establish  a  uniform  system  of  bankruptcy,  the  essence  of 
which  is  to  discharge  debtors  from  the  obligation  of 
their  contracts;  and  in  pursuance  of  this  power  Congress 
has  three  times  passed  such  a  law.  Such  a  law  is  now 
in  force,  yet  its  constitutionality  has  never  been  ques- 
tioned. How  it  can  be  in  accordance  with  the  spirit  of 
the  Constitution  to  destroy  directly  the  creditopa'  con- 
tract for  the  sake  of  the  individual  debtor,  but  contrary 
to  its  spirit,  to  affect  remotely  its  value  for  the  safety 
of  the  Nation,  it  is  difficult  to  perceive."  There  is  a 
suggestion  in  the  closing  portion  of  this  language,  that 
the  power  of  Congress  to  impair  the  obligation  of  a  con- 
tract proceeds  upon  the  theory  that  such  a  construction 
is  necessary  for  the  ''safety  of  the  nation.** 

This  suggestion  of  Mr.  Justice  Miller  was  followed  by  Mr. 
Justice  Strong,  in  delivering  the  opinion  of  the  court  in  the 
Legal  Tender  Cases,"  where  he  says,  "If,  then,  the  legal 
tender  acts  were  justly  chargeable  with  impairing  con- 
tract obligations,  they  would  not,  for  that  reason,  be 
forbidden,  unless  a  different  rule  is  to  be  applied  to  them 
from  that  which  has  heretofore  prevailed  in  the  construc- 
tion of  other  powers  granted  by  the  fundamental  law. 
But,  as  already  intimated,  the  objection  comprehends  the 
nature  and  extent  of  the  contract  obligation  spoken  of 
in  the  Constitution.  As  in  a  state  of  civil  society  property 
of  a  citizen  or  subject  is  ownership,  subject  to  the  law- 
ful demands  of  the  sovereign,  so  contracts  must  be  under- 
stood to  mean  in  reference  to  the  possible  exercise  of 
the  rightful  authority  of  the  government,  and  no  obliga- 
tion of  the  contract  can  extend  to  the  defeat  of  legiti- 
mate government  authority.**  This  language  implies  that 
Congress  should  recognize  the  sanctity  of  the  obligation 
of  a  contract,  yet  violate  it  when  the  "rightful  authority 
of  the  government  demanded  it,'*  for  in  such  ease  Con- 
gress would  have  that  power.  But  are  not  the  States 
sovereign  and  supreme  in  their  respective  spheres?  Are 
there  not  numerous  illustrations  and  evidences  of  their 
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complete  sovereign  authority  t  Do  not  their  respective 
legislatures  grant  charters  to  municipalities;  permit  for- 
eign corporations  to  do  business  within  their  territorial 
limits,  and  in  various  other  ways  indicate  their  sover- 
eignty! Why  were  the  States  denied  the  right  to  exer- 
cise this  power  if  their  ** rightful  authority"  demanded 
they  should  do  so!  The  conclusion  drawn  from  the  rea- 
soning of  Mr.  Justice  Miller  and  Mr.  Justice  Strong,  is 
that  the  right  of  Congress  to  impair  the  obligation  of 
a  contract  is  only  an  implied  right,  and  that  the  impli- 
cation only  arises  in  the  '* exercise  of  the  rightful  author- 
ity of  the  government"  in  case  of  a  great  National  crisis. 

When  this  clause  was  before  the  Convention  upon  the 
report  of  the  Committee  on  Style,  Mr.  Gerry  made  some 
remarks  relative  to  the  importance  of  public  faith  and 
the  propriety  of  the  restraint  put  on  the  States  from  im- 
pairing the   obligation  of  contracts;   and  suggested  that 
Congress  ought  to  be  laid  under  a  like  prohibition,  and 
went  so  far  as  to  make  a  motion  to  that  effect,  but  the 
motion  did  not  meet  with  a  second.**     So  the  matter  of 
prohibiting  Congress  as  well  as  the  States  from  impair- 
ing the  obligation  of  contracts  was  directly  called  to  the 
attention  of  the  Convention,  but  that  body  did  not  give 
the  suggestion  consideration.     Can  it  be  questioned  that 
the  Convention  declined  to  consider  Mr.  Gerry's  motion 
because  it  was  useless  to  prohibit  Congress  from   doing 
something  it  had  never  done  and  which  it  was  presumed 
it  never  would  do!     Had  the  Convention   believed   that 
Congress  would  ever  do  what  the   States  had  done,   and 
what  it  prohibited  them  from  doing  in  the  future,  but 
did  not  prohibit  Congress  from  doing,  it  would  have  taken 
the  very  singular  attitude  of  prohibiting  the  States  from 
pursuing  a  course  which  would  ''weaken  the  confidence  of 
man  in  man,''   while   it   deliberately  permitted   Congress 
to  pursue  such  a  course.    Such  conduct  on  the  part  of  the 
Convention   is   not   conceivable. 

The  whole  of  this  clause  concerning  the  restraint  of  the 
legislatures  of  the  several  States  emitting  bills  of  credit, 
making  anything  but  money  a  tender  in  payment  of  debts, 
or  impairing  the  obligation  of  contracts  by  ex  post  facto 
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laws,  wrote  Boger  Sherman  and  Oliver  Ellsworth,  to  the 
governor  of  their  State,  was  inserted  in  the  Constitution 
as  a  security  to  commerce,  in  which  the  interest  of  for- 
eigners, as  well  as  the  citizens  of  different  States  might 
be  affected^**  It  may  be  fairly  inferred  from  the  lan- 
guage of  such  eminent  members  of  the  Convention  as 
Mr.  Sherman  and  Mr.  Ellsworth  that  it  was  considered  by 
the  Convention  that  the  general  government  would  never 
sanction  the  impairment  of  contracts,  and  that  if  it  had 
been  so  considered,  a  prohibition  against  it  would  have 
been  inserted  in  the  Constitution. 

It  has  been  observed  that  ''many  sound  reasons  might 
be  urged  in  support  of  the  proposition  that  Congress, 
upon  those  principles  of  justice  and  equity  which  underlie 
all  law,  can  not  pass  a  law  which  will  destroy  or  impair 
the  obligation  of  existing  contracts  except  in  bankruptcy 
and  other  instances  specially  enumerated  in  the  Consti- 
tution.*'" 

If  there  be  instances  among  special  grants  of  the  Consti- 
tution under  which  Congress  may  impair  the  obligation 
of  a  contract,  such  as  bankruptcy,  why  should  not  such 
grants  measure  the  limit  of  the  power  which  Congress 
has  in  such  cases  t  Why  should  not  the  well  known  rule 
of  statutory  and  constitutional  construction,  that  that 
which  is  expressed  excludes  that  which  is  not  expressed, 
apply  in  such  cases t  If  Congress  can  impair  the  obliga- 
tion of  any  contract  at  its  pleasure,  what  was  the  pur- 
pose of  the  Constitution  in  conferring  upon  it  the  power 
of  impairing  only  certain  contracts? 

Could  Congress  pass  a  law  authorizing  the  impair- 
ment of  contracts?  Would  not  such  a  law  amount  to 
a  substantial  repudiation  of  the  validity  of  contracts, 
and  destroy  vested  rights,  which  such  contracts  are 
supposed  to  protect,  and  which  are  protected  by  other 
provisions  of  the  Constitution?  Where  is  the  true  line 
between  contracts  which  Congress  may  impair  and  those 
it  may  not?  Can  a  more  disastrous  condition  be  imagined 
than  would  follow  from  the  passage  of  a  law  by  Congress 
that  it  could  impair  contracts  at  its  will?  The  very 
conditions  which  it  was  intended  to  prevent  by  prohibit- 
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ing  the  States  from  doing  so  would  be  multiplied  by  per- 
mitting Congress  to  do  so. 

The  doctrine  that  Congress  may  impair  the  obligation 
of  contracts  has  not  escaped  criticism  by  foreign  writers 
on  the  Constitution.  Von  Hoist  says,  "It  does  not  foUo^wr 
that  Congress  may  pass  such  laws.  Here,  as  in  all  cases, 
the  principle  obtains  that  it  has  only  the  power  granted 
it  by  the  Constitution.  The  claim  of  an  express  grant 
of  power  to  pass  such  laws  can  scarcely  be  made.  Un- 
questionably, Congress  can  as  little  impair  the  obligation 
of  a  contract  as  a  State. 

'^K  the  provisions  of  this  clause  were  studied  more  close- 
ly the  student  would  be  inclined  to  regard  it  as,  on  the 
whole,  a  matter  of  good  fortune  that  the  prohibition  is 
not  expressly  extended  to  the  United  States.  If  it  had 
been,  the  labyrinth  of  judicial  decisions,  through  which 
it  is  scarcely  possible  to  tread  one's  way  now,  would 
probably  be  still  more  extensive  and  confusing.  This 
apparently  simple  clause,  which  was  hardly  mentioned 
in  the  debates  over  the  adoption  of  the  Constitution,  has 
proved  to  be  one  of  the  most  important,  has  given  occa- 
sion to  as  many  legal  controversies,  perhaps,  as  all  the 
rest  of  the  Constitution  put  together,  and  has  laid  the 
heaviest  tasks  upon  judicial  brains.  Becoming  complete 
master  of  the  whole  matter  involved  would  be  the  task 
of  a  life  time,  and  the  trouble  taken  would  be  ill  repaid; 
for  the  decisions  vary  in  manifold  ways,  and  cut  across 
each  other  at  every  imaginable  angle.  Indeed,  a  number 
of  recent  decisions  let  it  seem  quite  possible  that  the  very 
ground  lines  of  constitutional  law  on  this  question  once 
supposed  to  be  irrevocably  and  firmly  drawn  will,  by  and 
by,  be  twisted  into  a  radically  different  outline."^* 

No  State  shall,  without  the  Oonsent  of  the  CongrcBS, 
lay  any  Imposts  or  Dntiea  on  Imports  or  Exports,  except 
what  may  be  absolutely  necessary  for  executiiig  its  in- 
spection Laws;  and  the  net  Produce  of  all  Duties  and 
Imposts,  laid  by  any  State  on  Imports  or  Exports,  i<haU 
be  for  the  Use  of  the  Treasury  of  the  United  States;  and 
aU  such  Laws  shall  be  subject  to  the  Bevision  and  Oontrol 
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of  OongresB.  No  State  shall,  without  the  Oonsent  of 
Oongress,  lay  any  Duty  of  Tonnage,  keep  Troops  or  Ships 
of  War  in  time  of  Peace,  enter  into  any  Agreement  or 
(Jompact  with  another  State  or  with  a  foreign  Power,  or 
engage  in  War,  unless  actually  invaded,  or  in  such  ixnmi- 
nent  Danger  as  will  not  admit  of  delay. 

This  clause  contains  an  enumeration  of  powers  which 
the  States  cannot  exercise  without  the  consent  of  Congress. 
Exports  were  not  included  in  the  report  of  the  Com- 
mittee of  Detail  as  made  to  the  Convention. 

Concerning  the  first  part  of  this  clause  Madison  said: 
**It  was  intended  merely  to  provide  for  expenses  incurred 
by  particular  States  in  their  inspection  laws,  and  in  such 
improvements  as  they  might  choose  to  make  in  their 
harbours  and  rivers,  with  the  sanctions  of  Congress."^* 

A  part  of  the  13th  Article  of  the  report  of  the  Committee 
of  Detail  provided,  *'No  State,  without  the  consent  of  the 
legislature  of  the  United  States  shall  lay  imposts  or  duties 
on  imports;  nor  keep  troops  or  ships  of  war  in  time  of 
peace;  nor  enter  into  any  agreement  or  compact  with 
another  State,  or  with  any  foreign  power;  nor  engage 
in  any  war,  unless  it  shall  be  actually  invaded  by  enemies, 
or  the  danger  of  invasion  be  so  imminent  as  not  to  admit 
of  a  delay  until  the  legislature  of  the  United  States  can 
be  consulted.'''*  On  the  consideration  of  this  provision  in 
the  Convention  Mr.  King  moved  to  insert  after  the  word 
** imports"  the  words  **or  exports.''  The  purpose  was  to 
prohibit  the  States  from  taxing  either  imports  or  exports. 
The  motion  was  adopted  by  a  vote   of  six  to  five.'' 

Mr.  Sherman  then  moved  that  after  the  word  *' ex- 
ports" should  be  inserted  the  words  **nor  with  such  con- 
sent, but  for  the  use  of  the  United  States."  After  some 
discussion  on  this  motion  it  passed  by  a  vote  of  nine  to 
two.  The  Article  as  it  had  been  amended  was  then 
agreed  to.'*  The  Committee  on  Style  reported  the  fol- 
lowing as  the  second  clause  of  Section  10,  Article  1: 
''No  State  shall,  without  the  consent  of  Congress,  lay  im- 
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posts  or  duties  on  imports  or  exports;  or  with  sneh  con- 
sent,   but   for   the    use    of   the    Treasury    of   the    United 
States;  or  keep  troops  or  ships  of  war  in  time  of  peace; 
or   enter   into   any   agreement   or   compact   with   another 
State,  or  with  any  foreign  power;  or  engage  in  any  war, 
unless  it  shall  be   actually   invaded   by   enemies,   or   the 
danger  of  invasion  be  so  imminent  as  not  to   admit   of 
delay  until   the   Congress   can  be   consulted.  "^^     On  the 
15th  of  September  the  following  substitute  was  oflfered : 
**No  State  shall,  without  the  consent  of  Congress,  lay  any 
imposts   or   duties   on   imports   or    exports,    except   what 
may  be  absolutely  necessary  for  executing  its  inspection 
laws;   and  the  net  produce  of  all  duties  and  imposts,  laid 
by  any  State  on  imports  or  exports  shall  be  for  the  use 
of  the  Treasury  of  the  United  States;  and  all  such  laws 
shall  be  subject  to  the  revision  and  control  of  the  Con- 
gress."    A  motion  to  strike  out  the  last  paragraph  was 
lost  and  the  substitute  was  agreed  to  in  the  place  of  the 
original  provision  by  the  vote  of  all  the  States  but  Vir- 
ginia.'''    That  part  of  the  original  provision  which  pro- 
vided **nor  keep  troops  nor  ships  of  war  in  time  of  peace, 
nor  enter  into  any  agreement  or  compact  with  another 
State  nor  with   any  foreign   power,   nor   engage   in   any 
war,  unless  it  shall  be  actually  invaded  by  enemies,  or 
the  danger  of  invasion  be  so  imminent  as  not  to  admit 
of   delay   until    Congress   can   be    consulted,"    was    next 
taken  up. 

Mr.  McHenry  and  Mr.  Carroll  moved  that,  **No  State 
shall  be  restrained  from  laying  duties  of  tonnage  for  the 
purpose  of  clearing  harbors  and  erecting  lighthouses," 
and  this  provoked  some  discussion.  Mr.  Mason  favored 
the  motion  and  cited  Chesapeake  Bay,  which  required  such 
expenses. 

Mr.  Gouverneur  Morris  said:  **The  States  are  not  re- 
strained from  laying  tonnage,  as  the  Constitution  now 
stands.  The  exception  proposed  will  imply  the  contrary, 
and  put  the  States  in  a  worse  condition  than  the  gentle- 
man wishes." 

Mr.  Madison  said:  ''Whether  the  States  are  now  re- 
strained from  laying  tonnage  duties,  depends  on  the  ex- 
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tent  of  the  power  'to  regulate  commerce/  These  terms 
are  vagae,  but  seem  to  exclude  this  power  of  the  States. 
They  may  certainly  be  restrained  by  treaty."^* 

Mr.  Sherman  said:  ''The  power  of  the  United  States 
to  regulate  trade  being  supreme,  can  control  interferences 
of  the  State  regulation  when  such  interferences  happen; 
so  that  there  is  no  danger  to  apprehend  from  a  concur- 
rent jurisdiction." 

Mr.  Langdon  insisted  that  the  "regulation  of  tonnage 
was  an  essential  part  of  the  regulation  of  trade,  and  that 
the  States  ought  to  have  nothing  to  do  with  it."  A 
vote  was  then  taken  on  the  motion  that  "No  State  shall 
lay  any  duty  on  tonnage  without  the  consent  of  Con- 
gress," and  passed  by  six  to  four.®**  The  remainder  of  the 
provision  was  then  remoulded  and  passed  as  it  is  found 
in  the  Constitution.'^ 

The  clause  is  easily  susceptible  of  division,  and  in  that 
way  it  will  be  considered. 

No  State  shall,  without  the  Oonsent  of  the  (Congress, 
lay  any  Imposts  or  Duties  on  Imports  or  Exports,  except 
what  may  be  absolutely  necessary  for  executing  its  in- 
spection Laws;  and  the  net  Produce  of  all  Duties  and 
Imposts,  laid  by  any  State  on  Imports  or  Exports,  shall 
be  for  the  Use  of  the  Treasury  of  the  United  States;  and 
all  such  Laws  shall  be  subject  to  the  Revision  and  Control 
of  the  Oongress. 

Limitations  were  imposed  by  the  6th  Article  of  the 
Articles  of  Confederation  upon  the  power  of  the  States 
similar  to  those  contained  in  this  clause;  and  it  is  prob- 
able that  most  of  such  limitations  were  suggested  by 
those  in  the  Articles.  Imposts  and  duties  as  here  used 
are  synonymous  terms,  and  mean  the  price  paid  for  the 
privilege  of  bringing  an  article  into  the  country.  The 
words  "imports"  and  "exports"  are  compounds  from 
the  prefix  in,  and  porto,  to  carry,  and  ex,  out,  and  porto, 
to   carry,   and  have   directly   opposite   meanings,  imports 
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being    articles    brought    into    the    country,    and    exports 
being  those  sent  out  of  the  country. 

In  Pittsburg  Coal  Co.  v.  Louisiana*'  the  Supreme  Court 
said:  "The  terms  'imports'  and  'exports'  apply  only  to 
articles  imported  from  foreign  countries  or  exported  to 
them." 

The  term  "import"  in  this  sense,  it  was  held  in  Wood- 
ruflf  V.  Parham,*'  refers  to  articles  imported  from  for- 
eign countries  into  the  United  States,  and  not  to  articles 
imported  from  one  State  into  another. 

When  Imports  lose  their  character  as  such. — "When  the 
importer**  has  so  acted  upon  the  thing  imported  that  it 
has  become  incorporated  and  mixed  up  with  the  mass 
of  property  in  the  country,  it  has,  perhaps,  lost  its  dis- 
tinctive character  as  an  import,  and  has  become  subject,  to 
the  taxing  power  of  the  State." 

In  May  v.  New  Orleans**  Justice  Harlan  for  a  bare 
majority  of  the  court  said:  "The  'original  package,'  in 
this  case,  was  the  box  or  case  in  which  the  goods  im- 
ported were  shipped,  and  when  the  box  or  case  was 
opened  for  the  sale  or  delivery  of  the  separate  parcels 
contained  in  it,  each  parcel  of  the  goods  lost  its  distinc- 
tive character  as  an  import,  and  became  property  subject 
to  taxation  by  the  State,  as  other  like  property  situated 
within  its  limits." 

In  the  same  case  (p.  501):  "If  the  goods  of  the  plain- 
tiffs were  assessed  for  taxation  before  they  had  ceased  to 
be  imports,  that  is,  while  in  the  original  packages,  and 
before  they  had,  by  the  act  of  the  importer,  become 
incorporated  into  the  mass  of  property  of  the  State  and 
were  held  for  use  or  sale,  then  the  assessment  was. void 
under  the  provision  of  the  Constitution  of  the  United 
States  declaring  that  *No  State  shall,  without  the  con- 
sent of  Congress,  lay  any  imposts  or  duties  on  imports 
or  exports  except  those  absolutely  necessary  for  executing 
its  inspection  laws.'  " 

The  rule,  as  established  in  Nathan  v.  Louisiana,**  was 
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that  **  Before  the  article  becomes  an  export,  or  after  it 
ceases  to  be  an  import,  by  being  mingled  with  other 
property  in  the  State,  it  is  a  subject  of  taxation  by  the 
State." 

Imports  and  Exports  apply  to  property  only,  and  not 
to  hnman  beings. — In  People  v.  Compagnie  Generale  Trans- 
atlantiqne,^^  Justice  Miller  said:  ''Neither  at  the  time 
of  the  formation  of  the  Constitution  nor  since  has  any 
inspection  law  included  anything  but  personal  property 
as  the  subject  of  its  operation.  Nor  has  it  ever  been 
held  that  the  words  'imports'  and  'exports'  are  used 
in  that  instrument  as  applicable  to  free  human  beings 
by  any  competent  judicial  authority.  We  know  of  noth- 
ing which  can  be  imported  from  one  country  or  exported 
into  another  that  is  not  in  some  sense  property,  property 
in  regard  to  which  some  one  is  owner  and  is  either  im- 
porter or  exporter.  This  can  not  apply  to  a  free  man. 
Of  him  it  is  never  said  he  imports  himself,  or  his  wife  or 
his  children." 

A  corpse  is  not  property  and  not  subject  to  Export 
Duty. — ^The  remains  of  deceased  persons  are  not  exports 
within  the  meaning  of  the  clause  of  the  Constitution  for- 
bidding the  States  from  laying  imposts  or  duties.*'  "The 
term  only  refers  to  things  which  are  property,  and  there  is 
no  property  in  a  just  sense  in  the  dead  body  of  a  human 
being. ' ' 

What  Imports  embrace. — ^In  American  Steel  &  Wire  Co. 
V.  Speed'*  it  was  said,  that  the  doctrine  upon  which  the 
cases  rest  is  that  "imports,"  in  the  constitutional  sense, 
embraces  only  goods  brought  from  a  foreign  country, 
and  consequently  does  not  include  merchandise  shipped 
from  one  State  to  another.  The  several  States,  there- 
fore, not  being  controlled  as  to  such  merchandise  by  the 
prohibition  against  the  taxation  of  imports,  have  the 
power,  after  the  goods  have  reached  their  destination 
and  are  held  for  sale,  to  tax  them  without  discrimina- 
tion, like  other  property  situated  in  the  State. 

Inspection  Laws. — Many  interesting  questions  have 
grown  out  of  what  are  commonly  called  inspection  laws. 

•T  107  U.  S.,  61 ;  Patapsco  Guano  Co.  t.  N.  C,  171  U.  S.,  360. 
88  Wong  Yunk  Quay,  2  Fed.  Rep.,  624,  631. 
••  192  U.  8.,  620. 
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Such  laws  existed  in  the  States  prior  to  the  adoption  of 
the  Constitution.  Referring  to  these  laws,  Justice  Blatch- 
ford,  in  Turner  v.  Maryland*®  said:  "In  view  of  the  legis- 
lation existing  at  the  time  the  Constitution  of  the  United 
States  was  adopted  and  ratified  by  the  original  States, 
known  to  the  framers  of  the  Constitution  who  came  from 
various  States,  and  called  'inspection  laws'  in  those 
States,  it  follows  that  the  Constitution,  in  speaking  of 
^inspection  laws,'  included  suqh  laws,  and  intended  to 
reserve  to  the  States  the  power  of  continuing  to  pass  such 
laws,  even  though  to  carry  them  out  and  make  them  effec- 
tive, in  preventing  the  exportation  from  the  State  of  the 
various  commodities,  unless  the  provisions  of  the  laws 
were  observed,  it  became  necessary  to  impose  charges  which 
amounted  to  duties  or  imposts  on  exports  to  an  extent  ab- 
solutely necessary  to  execute  such  laws.  The  general 
sense  in  which  the  power  of  the  States  in  this  respect  has 
been  understood  since  the  adoption  of  the  Constitution 
is  shown  by  the  legislation  of  the  States,  since  that  time, 
and  covering  the  form,  capacity,  dimensions  and  weight 
of  packages  containing  articles  grown  or  produced  in  a 
State,  and  intended  for  exportation.  It  is  a  circum- 
stance of  weight  that  the  laws  referred  to  in  the  Con- 
stitution are  by  it  made  'subject  to  the  revision  and  con- 
trol of  Congress.'  Congress  may,  therefore,  interpose,  if 
at  any  time  any  statute,  under  the  guise  of  an  inspection 
law,  goes  beyond  the  limit  prescribed  by  the  Constitu- 
tion, in  imposing  duties  or  imposts  on  imports  or  ex- 
ports." 

What  laws  may  be  properly  classed  as  inspection  laws 
under  this  provision  of  the  Constitution  must  be  deter- 
mined largely  by  the  nature  of  the  inspection  laws  of 
the  States  at  the  time  the  Constitution  was  framed.  And 
nothing  but  personal  property  can  be  the  subject  of  an 
p    inspection  law.     (People  v.  Comp.  Gen.  Trans.,  supra.) 

''The  right  to  make  inspection  laws  is  not  granted  to 
Congress,  but  is  reserved  to  the  States ;  but  it  is  subject  to 
the  paramount  right  of  Congress  to  regulate  foreign  com- 
merce with  foreign  nations,  and  among  the  States;  and  if 
any  State,  as  a  means  of  carrying  out  and  executing  its 
inspection  laws,  imposes  any  duty  on  imports  or  exports, 

•0 107  U.  S.,  62. 


P0WBR8    WITHHBLD    FBOM   THB   STATB8.  841 

such  impost  or  duty  is  void  if  it  exceeds  what  is  abso- 
lutely necessary  for  executing  such  inspection  laws. 

''Congress  is  to  determine  if  a  duty  is  excessive.  How 
the  question,  whether  a  duty  is  excessive  or  not,  is  to 
be  decided,  may  be  doubtful.  As  that  question  is  passed 
upon  by  the  State  legislature,  when  the  duty  is  imposed, 
it  would  hardly  be  seemly  to  submit  it  to  the  considera- 
tion of  a  jury  in  every  case  that  arises.  This  might  give 
rise  to  great  diversity  of  judgment,  the  result  of  which 
would  be  to  make  laws  constitutional  one  day,  and  in  one 
case,  and  unconstitutional  one  day,  in  another  case.  As  the 
article  of  the  Constitution  which  prescribes  the  limit 
provides  that  all  such  laws  shall  be  subject  to  the 
revision  and  control  of  Congress,  it  seems  that  Con- 
gress is  the  proper  tribunal  to  decide  the  question, 
whether  a  charge  or  duty  is  or  is  not  excessive.  *'**^ 

Except  what  may  be  abBOlntely  necessary. — ^''The  word 
'necessary,'  like  others,"  said  Chief  Justice  Marshall,  in 
M'CuUoch  V.  Maryland,  supra,  "is  used  in  various  senses; 
and,  in  its  construction,  the  subject,  the  context,  the 
intention  of  the  person  using  them,  are  all  to  be  taken 
into  view." 

Paschal  says:  "The  expression  'except  what  may  be 
absolutely  necessary'  is  the  strongest  qualification  of 
'necessary.'  "•* 

The  language  "except  what  may  be  absolutely  nec- 
essary for  executing  its  inspection  laws,"  is  not  violated 
by  a  State  inspection  law,  which  applies  to  goods  shipped 
only  from  one  State  to  another.** 

No  State  shalli  without  the  Oonsent  of  Congress,  lay 
any  Duty  of  Tonnage,  keep  Troops,  or  Ships  of  War  in 
time  of  Peace,  enter  into  any  Agreement  or  Compact  with 
another  State,  or  with  a  foreign  Power,  or  engage  in 
War,  unless  actually  invaded,  or  in  such  imminent  Danger 
as  will  not  admit  of  delay. 

This  clause  concludes  the  enumeration  of  those  things 
which  the  States  are  prohibited  from  doing,  except  by  con- 

01  Neilaon  v.  Garza,  2  Woods,  287-289. 

•3  Paschal  on  the  Constitution,  161,  note  162. 
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sent  of  Congress.    There  are  four  prohibitions:    First,   to 
lay  any  duty  of  tonnage;  second,  keep  troops  or  ships  of 
war  in  time  of  peace;  third,  enter  into  any  agreement  or 
compact  with  another  State  or  with   a  foreign   power; 
fourth,  engage  in  war,  except  in  case  of  invasion,  or  sucli 
danger  as  will  not  admit  of  delay.    None  of  these  thin^ 
can  be  done  by  a  State  without  the  consent  of  Congress ; 
all  of  them  may  be  done  with  such  consent.    It  becomes 
important,  th^n  to  know  how  this  consent  is  to  be  ob- 
tained and  when. 

What  amounts  to  Oonsent  of  Oongress. — ^In  Green 
v.  Biddle*^  it  was  said:  The  Constitution  makes  no  pro- 
vision respecting  the  mode  or  form  in  which  the  consent 
of  Congress  is  to  be  signified,  very  properly  leaving 
that  matter  to  the  wisdom  of  that  body,  to  be  decided 
upon  according  to  the  ordinary  rules  of  law  and  of  right 
reason.  The  only  question  in  such  cases  is,  has  Congress 
by  some  positive  act,  signified  its  consent  to  the  agree- 
ment or  compact! 

The  consent  which  the  Constitution  requires  as  to  valid 
agreements  under  this  clause  between  States  is  not  nec- 
essarily to  be  an  expressed  consent,  but  may  be  inferred 
from   circumstances.** 

When  the  Consent  of  Oongress  should  be  given.— In 
Virginia  v.  Tennessee**  this  question  was  examined,  and 
it  was  held:  '*The  Constitution  does  not  state  when  the 
consent  of  Congress  shall  be  given;  whether  it  shall  pre- 
cede or  may  follow  the  compact  made,  or  whether  it  shall 
be  express  or  may  be  implied.  In  many  cases  the 
consent  will  usually  precede  the  compact  or  agreement, 
as  where  it  is  to  lay  a  duty  of  tonnage,  keep  troops  or 
ships  of  war  in  time  of  peace,  or  to  engage  in  war. 
But  where  the  agreement  relates  to  a  matter  which 
could  not  well  be  considered  until  its  nature  is  fully 
developed,  it  is  not  perceived  why  the  consent  may  not 
be  subsequently  given." 

''The  consent  of  Congress  to  any  agreement  or  compact 
between  two  or  more  States  is  sufficiently  indicated,  when 

•4  8  Wheaton,  86,  86. 
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not  necessary  to  be  made  in  advancey  by  the  adoption  or 
approval  of  proceedings  taken  under  it."" 

To  lay  any  Duty  of  Tonnage. — Tonnage  represents  the 
capacity  of  a  vessel  expressed  in  tons  of  one  hundred 
cubical  feet  each  as  ascertained  by  rules  of  admeasure- 
ment and  computation.  As  an  ofGicial  term  it  was  intended 
to  express  the  burden  a  vessel  would  carry  so  that  the 
customs  orders  might  be  levied  in  proportion  to  its  ca- 
pacity to  carry.  It  has  a  direct  relation  to  commerce.*^ 
A  State  can  tax  the  ship,  but  not  by  the  ton."  In  Gib- 
bons V.  Ogden^^®  Chief  Justice  Marshall  said:  "A  duty 
of  tonnage  is  as  much  a  tax  as  a  duty  on  imports  or 
exports;  and  the  reason  which  induced  the  prohibition  of 
those  taxes  extends  to  this  also." 

In  Inman  Steamship  Co.  v.  Tinker*®^  held:  Tonnage, 
in  our  law,  is  a  vessel's  ''internal  cubical  capacity  in 
tons  of  one  hundred  cubic  feet  each,"  to  be  ascertained 
in  the  manner  prescribed  by  Congress.  Tonnage  duties 
are  duties  upon  vessels,  in  proportion  to  their  capacity. 
The  term  formerly  applied  to  merchandise,  and  is  de- 
fined in  CoweU's  Law  Dictionary  as  follows:  ** Tonnage 
is  a  custom  or  impost  paid  to  the  Eling  for  merchandise 
carried  out  or  brought  in  ship,  or  such  like  vessels, 
according  to  a  certain  rate  upon  every  ton.  The  vital 
principle  of  such  a  tax  or  duty  is  that  it  is  imposed, 
whatever  the  subject,  solely  according  to  the  rule  of 
weight,  either  as  to  the  capacity  to  carry,  or  the  actual 
weight  of  the  thing  itself." 

A  duty  of  tonnage,  within  the  meaning  of  the  Consti- 
tution, is  a  charge  upon  a  vessel  according  to  its  tonnage, 
as  an  instrument  of  commerce,  for  entering  or  leaving 
a  port,  or  navigating  the  public  waters  of  the  country; 
and  the  prohibition  was  designed  to  prevent  the  States 
from  imposing  hindrances  of  this  kind  to  commerce  car- 
ried on  by  vessels.*®* 

Keep  Troops,  or  Ships  of  War  in  time  of  Peace.— The 

»T  Wharton  v.  Wise,  153  U.  S.,  173. 
»«  Paschal  on  the  Constitution,  397. 
99  Cannon  v.  New  Orleans,  20  Wall.,  577. 
i«o  Gibbons  v.  Ogden,  9  Wheaton,  202. 
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terms  ''troops"  and  ''ships  of  war"  mean  a  regular  mili- 
tary or  naval  force.  This  power,  and  that  to  lay  duty  of 
tonnage,  were  embraced  in  the  powers  conferred  upon 
Congress  by  previous  sections  of  the  Constitution  and 
were  therefore  withheld  from  the  States.  If  each  State 
as  well  as  the  general  government  could  exercise  such 
power  there  might  arise  conflicts  between  the  States,  or 
between  a  State  and  a  foreign  government,  or  between 
some  of  the  States  and  the  United  States.  For 
these  reasons  the  Convention  wisely  prohibited  the  States 
from  exercising  such  powers,  but  there  may  be  times 
when  a  State  will  need  to  keep  troops  and  in  such 
cases  it  can  do  so  with  the  consent  of  Congress.  The 
practical  usefulness  of  this  clause  has  been  greatly  changed 
by  the  establishment  of  the  State  Militia  or  National 
Guard  which  now  furnishes  each  State  with  a  well  drilled 
and  well  equipped  domestic  military  force  which  is  cap- 
able of  great  efficiency  for  State  service.  The  State 
Militia  is  a  domestic  force  as  distinguished  from  reg- 
ular troops,  and  is  only  liable  to  be  called  into  service 
when  the  exigencies  of  the  State  make  it  necessary.  The 
organization,  therefore,  of  the  active  militia  of  the  State 
is  not  in  violation  of  that  clause  of  the  Federal  Constitu- 
tion which  withholds  from  the  States  the  right  to  keep 
troops  in  time  of  peace.  The  militia  of  a  State  is  not 
embraced  in  the  term  ''troops"  as  used  in  that  clause  of 
the  Constitution.*®* 

In  State  ex  rel  v.  Wagner****  held:  The  active  militia 
or  national  guard  is  organized  and  enrolled  for  disci- 
pline, and  not  for  military  service,  except  in  times  of 
insurrection,  invasion  and  riot.  The  men  comprising 
it  come  from  the  body  of  the  militia  of  the  State,  and, 
when  not  engaged  at  stated  periods  in  drilling  or 
training  for  military  duty,  they  return  to  their  usual 
vocations,  subject  to  call  when  public  exigencies  require 
it,  but  may  not  be  kept  in  service,  like  standing  armies 
in  time  of  peace.  While  enrolled  as  soldiers  of  the 
State,  they  are  neither  troops  within  the  meaning  of 
Section    10,   Article    1    of   the   Federal   Constitution   nor 

108  Dunn  t.  Ills.,  94  Ills.,  121,  126. 
104  74  Minn.,  522,  623. 
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a   '' standing  army"   within  the  meaning  of   Section   14 
of  the  Bill  of  Bights  in  the  State  Constitution. 

Enter  into  any  Agreement  or  Oompact  with  another 
State,  or  with  a  foreign  Power. — The  meaning  in  this 
clause  of  the  terms  ** agreement"  and  ** compact"  was  con- 
sidered by  Taney,  C.  J.,  who  said,  **The  words  'agreement' 
or  *compaat'  could  not  have  been  idly  or  superfluously 
used  by  the  framers  of  the  Constitution,  and  can  not  be 
said  to  mean  the  same  thing  as  the  word  'treaty.'  They 
evidently  mean  something  more,  and  were  designed  to 
make  the  prohibition  more  comprehensive.""" 

A  few  extracts  from  an  eminent  writer  on  the  laws 
of  nations,  showing  the  manner  in  which  these  different 
words  have  been  used,  and  the  different  meanings  some- 
times attached  to  them,  will  explain  the  reason  for  using 
them  all  in  the  Constitution;  and  will  prove  that  the 
most  comprehensive  terms  were  employed  in  prohibiting  to 
the  States  all  intercourse  with  foreign  nations.  **A  treaty, 
in  Latin,  foedus,  is  a  compact  made  with  a  view  to  the 
public  welfare,  by  the  superior  power,  either  for  per- 
petuity or  for  a  considerable  time. 

'*The  compacts  which  have  temporary  matters  for  their 
object,  are  called  agreements,  conventions,  and  pactions. 
They  are  accomplished  by  one  single  act,  and  not  by 
repeated  acts.  These  compacts  are  perfected  in  their 
execution  once  for  all;  treaties  receive  a  successive  exe- 
cution, whose  duration  equals  that  of  the  treaty. 

**  Public  treaties  can  only  be  made  by  the  superior 
powers,  by  sovereigns,  who  contract  in  the  name  of  the 
State.  Thus,  conventions  made  between  sovereigns  re- 
specting their  own  private  affairs,  and  those"  between  a 
sovereign  and  a  private  person,  are  not  public  treaties. 

"The  public  compacts  called  conventions,  articles  of 
agreement,  etc.,  when  they  are  made  between  sovereigns, 
differ  from  treaties  only  in  their  object.""* 

After  reading  these  extracts,  we  can  be  at  no  loss 
to  comprehend  the  intention  of  the  framers  of  the  Con- 
stitution in  using  the  words,  ''treaty,"  "compact," 
"agreement."     The   word   "agreement,"    does   not    nec- 

106  Holmes  v.  Jennison,  14  PeterB,  671. 
106  Vattel's  Law  of  Nations,  192-217. 
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essarily  import  any  direct  and  express  stipulation;  nor 
is  it  necessary  that  it  should  be  in  writing.  If  there 
is  a  verbal  understanding,  to  which  both  parties  have 
assented,  and  upon  which  both  are  acting,  it  is  an 
'^ agreement.''  And  the  use  of  all  of  these  terms, 
"treaty,"  *' agreement,'*  "compact,"  show  that  it  was 
the  intention  of  the  framers  of  the  Constitution  to  use 
the  broadest  and  most  comprehensive  terms;  and  that 
they  anxiously  desired  to  cut  off  all  connection  or 
communication  between  a  State  and  a  foreign  power; 
and  we  shall  fail  to  execute  that  evident  intention, 
unless  we  give  to  the  word  "agreement"  its  most  ex- 
tended signification;  and  so  apply  it  as  to  prohibit  every 
agreement,  written  or  verbal,  formal  or  informal,  pos- 
itive or  implied,  by  the  mutual  understanding  of  the 
parties. 

In  Virginia  v.  Tennessee^®^  the  significance  of  the  terms 
agreement  and  compact  was  fully  considered.  Justice 
Field,  for  the  court  said:  "If,  then,  the  terms  *  compact' 
or  'agreement'  in  the  Constitution  do  not  apply  to 
every  possible  compact  or  agreement  between  one  State 
and  another,  for  the  validity  of  which  the  consent  of 
Congress  must  be  obtained,  to  what  compacts  or  agree- 
ments does  the  Constitution  apply! 

"We  can  only  reply  by  looking  at  the  object  of  the 
constitutional  provision,  and  construing  the  terms  'agree- 
ment' and  'compact'  by  reference  to  it.  It  is  a  fam- 
iliar rule  in  the  construction  of  terms  to  apply  to 
them  the  meaning  naturally  attaching  to  them  from 
their  context.  Noscitvr  a  sociis  is  a  rule  of  construction 
applicable  to  all  written  instruments.  Where  any  par- 
ticular word  is  obscure  or  of  doubtful  meaning,  taken 
by  itself,  its  obscurity  or  doubt  may  be  removed  by 
reference  to  associated  words.  And  the  meaning  of  a 
term  may  be  enlarged  or  restrained  by  reference  to  the 
object  of  the  whole  clause  in  which  it  is  used. 

"Looking  at  the  clause  in  which  the  terms  'compact' 
or  'agreement'  appear  (p.  519),  it  is  evident  that  the 
prohibition   is   directed  to   the   formation  of   any   combi* 

107  148  U.  S.,  518,  519,  520. 
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nation  tending  to  the  increase  of  political  power  in  the 
States,  which  may  encroach  upon  or  interfere  with  the 
just  supremacy  of  the  United  States.    .    .    . 

**  Compacts  or  agreements  (p.  520) — and  we  do  not  per- 
ceive any  difference  in  the  meaning,  except  that  the  word 
'compact'  is  generally  used  with  reference  to  more 
formal  and  serious  engagements  than  is  usually  implied 
in  the  term  'agreement' — cover  all  stipulations  affect- 
ing the  conduct  or  claims  of  the  parties." 

''As  to  this  clause  it  has  been  said:  'By  the  surrender 
of  the  power  which,  before  the  adoption  of  the  Constitution 
was  vested  in  every  State,  of  settling  these  contested  bound- 
aries, as  in  the  plenitude  of  their  sovereignty  they  might, 
they  could  settle  them  neither  by  war,  or  in  peace  by  treaty, 
compact  or  agreement,  without  the  permission  of  the 
new  legislative  power  which  the  States  brought  into 
existence  by  their  respective  and  several  grants  and  con- 
ventions of  the  people.'^®*  K  Congress  consented,  then  the 
States  were  in  this  respect  restored  to  their  original 
inherent  sovereignty;  such  consent  being  the  sole  lim- 
itation imposed  by  the  Constitution,  when  given,  left 
the  States  as  they  were  before." 

Held  in  W.  B.  R.  R.  Co.  v.  E.  T.  &  G.  R.  R.  Co.:^«^ 
The  prohibition  in  the  tenth  section  of  the  first  article 
of  the  Constitution  of  the  United  States  to  the  effect 
"No  State,  without  the  consent  of  Congress,  shall  enter 
into  any  agreement  or  compact  with  another  State," 
etc.,  is  political  in  its  character,  and  has  no  reference 
to  a  mere  matter  of  contract,  or  to  the  grant  of  a 
franchise,  which  in  no  wise  conflicts  with  the  powers 
delegated    to    the    General    Government    by    the    States. 

It  was  held  by  Attorney-General  Legare,"®  that  no 
State,  without  the  consent  of  Congress,  could  enter  into 
any  agreement  or  compact,  either  expressed  or  implied,  to 
deliver  fugitives  from  justice  from  a  foreign  State  who 
might  be  found  within  the  State's  limits. 

A  railroad  company  incorporated  in  one  State,  may  if 
authorized  by  the  State  of  its  creation,  extend  its  lines  of 

lOB  Rhode  Island  v.  Massachusetts,  12  Peters,  724. 

109  14  Georgia,  928,  340. 

110  Opinions  of  Attorneys  General,  3,  001. 
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road  into  another  State  and  receive  from  that  State  grants 
of  power  to  own,  lease,  purchase  or  control  railroads  there- 
in, and  subject  itself  to  the  regulations  and  requirements 
of  said  State,  and  such  legislation  by  the  several  States 
does  not,  in  the  absence  of  adverse  legislation  by  Congress, 
come  within  the  constitutional  prohibition  against  agree- 
ments or  compacts  between  States.*" 

The  object  of  this  prohibition  was  to  prevent  a  State 
from  entering  into  agreements  or  compacts  with  other 
States,  or  foreign  powers,  which  might  be  in  conflict  with 
some  agreement  which  the  United  States  had  made.  If 
the  individual  States  could  make  agreements  with  each 
other,  or  with  foreign  countries  at  wiU,  it  might  endanger 
the  peaceful  relations  existing  between  the  general  Gov- 
ernment and  the  States,  or  the  general  Government  and 
foreign  governments.  The  provision  is  a  wise  one  and  has 
been  justified  by  the  experience  of  the  nation. 


Or  engage  in  War,  unless  actually  invaded,  or  in  snch 
imminent  Danger  as  will  not  admit  of  delay. 


The  prohibition  against  the  States  engaging  in  war  was 
established  upon  old  Colonial  precedents.  In  the  New 
England  Union  of  1643  it  was  provided  that  neither  Mas- 
sachusetts, Plymouth,  Connecticut,  nor  New  Haven,  should 
engage  in  any  war  without  the  consent  and  agreement  of 
the  Commissioners  (but  they  might  do  so  in  case  of  sud- 
den exigencies).  So  Franklin's  plan  of  a  Confederation 
provided  that  no  Colony  should  engage  in  an  offensive 
war  with  any  nation  of  Indians  without  the  consent  of 
the  Congress,  or  Grand  Council.  This  prohibition  was 
continued  in  the  Articles  of  Confederation,  which  forbade 
any  State  engaging  in  war  without  the  consent  of  the 
United  States,  unless  it  were  actually  invaded  by  enemies. 
The  exception  which  is  found  in  all  the  prohibitions  is 
substantially  the  same,  viz.:  **in  case  of  actual  invasion  or 
such  imminent  danger  as  would  not  admit  of  delay,"  in 
such  case,  it  would  of  course  be  necessary  to  take  such  ac- 
tion as  would  best  protect  life  and  property.  In  such 
cases  the  probabilities  are  that  war  would  be  resorted  to 

111  8t.  Louis  &  San  Francisco  Ry.  Co.  v.  James,  161  U.  6.,  545-^62. 
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by  any  of  the  States  whether  there  was  a  provision  in 
the  Constitution  authorizing  it  or  not.^^' 

112  In  1780  South  Carolina  appointed  Alexander  Gillon  commo- 
dore and  sent  him  abroad  with  authority  to  secure  and  operate  a 
navy.  He  succeeded  in  hiring  a  single  frigate  which  he  equipped 
with  a  crew  of  Frenchmen  and  directed  them  to  prey  upon  the  British 
merchant  ships,  but  his  frigate  was  soon  captured  and  the  effort  to 
establish  a  State  navy  was  not  successful. 

American  Historical  Review,  April,  1909,  533. 

In  the  revision  of  the  Articles  of  Confederation  by  William  Henry 
Drayton,  Chief  Justice  of  South  Carolina,  he  provided  that  each  ''State 
should  keep  up  a  military  establishment  and  have  a  naval  seminary.'' 
Fisher's  Evolution  of  the  Constitution,  250. 
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THE   EZEOUnVE. 

The  executive  Power  shall  be  vested  in  a  President  of 
the  United  States  of  America.  He  shall  hold  his  OflSce 
during  the  Term  of  four  Years,  and,  together  with  tiie 
Vice-President,  chosen  for  the  same  Term,  be  elected, 
as  follows. 

Organisation  of  the  Executive  Department.— We  now 

come  to  the  organization  of  the  executive  branch  of  the 
government.  Under  the  Articles  of  Confederation  there 
was  no  such  department.  The  Constitution  does  not 
say  that  there  shall  be  a  President  of  the  United  States, 
but  its  language  is,  **The  executive  Power  shall  be  vested 
in  a  President  of  the  United  States  of  America.'*  This 
means  the  whole  or  all  of  the  executive  power  is  vested  in 
the  President,  and  it  has  been  held  that,  as  far  as  his 
power  is  derived  from  the  Constitution,  the  President 
is  beyond  the  reach  of  any  other  department  with  the 
single  exception  prescribed  by  the  Constitution  for  his 
impeachment.^ 

In  establishing  an  executive  department,  the  Conven- 
tion was  venturing  upon  a  new  and  untried  experiment. 
There  was  unanimous  sentiment  in  the  Convention 
that  the  new  government  should  have  an  executive,  and 
each  plan  for  a  Constitution  contained  a  provision  to  that 
effect;  but  great  diversity  of  opinion  on  many  questions 
grew  out  of  the  establishment  of  such  a  department. 
Having  determined  that  there  should  be  an  executive, 
the  designation  which  should  be  given  him  became  an 
important  matter. 

Randolph's  plan  designated  him  ** National  Executive;"* 
Pinckney's,  "President  of  the  United  States  of  America;"* 

1  Kendall  ▼.  United  States,  12  Peten,  609. 

2  Journal,  62. 
«  Journal,  69. 
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Patepson's,  ** Federal  Executive;*'*  Hamilton's,  ** Govern- 
or."* 

The  Committee  of  the  Whole  reported  in  favor  of  Ran- 
dolph's designation,  and  this  was  unanimously  accepted 
by  the  Convention  and  referred  to  the  Committee  of 
Detail.®  That  Committee  reported  on  the  subject,  **The 
executive  power  of  the  United  States  shall  be  vested  in  a 
single  person.  His  style  shall  be  the  *  President  of  the 
United  States  of  America/^  and  his  title  shall  be  'His 
Excellency;'  "  and  this  was  agreed  to  unanimously  and 
without  debate. 

The  Committee  on  Style  changed  the  report  to  read, 
**The  executive  power  shall  be  vested  in  a  President 
of  the  United  States  of  America,"^  and  this  language  was 
inserted  in  the  Constitution. 

In  calling  the  Executive,  ** President,"  the  Convention 
was  doubtless  influenced  by  the  custom  of  some  of 
the  States.  Since  the  adoption  of  the  Declaration  of 
Independence  each  State  had  from  time  to  time  elected  a 
chief  executive.  In  many  of  them  he  was  called  **  Gov- 
ernor," but  in  Delaware,  New  Hampshire,  Pennsylvania 
and  South  Carolina  he  was  termed  **  President.  "• 

The  experience  of  the  States  under  a  Chief  Executive 
who  was  elected  by  the  eligible  voters  or  by  the  Legisla- 
ture had  proved  satisfactory  and  when  the  Convention 
came  to  provide  an  Executive  or  a  President  for  the 
nation  it  was  natural  that  it  should  follow  the  example 
which  had  given  satisfaction  to  the  States. 

*  Journal,  165. 

8  Journal,  186. 

•  Journal,  447. 
f  Journal,  457. 
«  Journal,  707. 

9  Stevens,  Sources  of  the  Constitution,  150. 

In  the  first  session  of  Congress,  and  on  the  23d  of  April,  1789, 
the  Senate  passed  a  resolution  that  a  committee  of  three  members  he 
appointed  'To  consider  and  report  what  style  or  titles  it  will  he  pro- 
per to  annex  to  the  offices  of  President  and  Vice-President  of  the 
United  States;  if  any  other  than  those  given  in  the  Constitution." 
Mr.  Lee,  Mr.  Izard  and  Mr.  Dalton  were  chosen  such  committee. 

A  similar  committee,  consisting  of  Mr.  Benson,  Mr.  Ames,  Mr. 
Madison,  Mr.  Carroll  and  Mr.  Sherman,  was  appointed  by  the  House 
of  Representatives. 

The  joint  committee  reported  that  the  title  of  the  President  should 
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The  designation  of  the  Executive  having  been  deter- 
mined in  the  Convention,  the  great  struggle  concerning 
the  Executive  came  up  on  other  questions.  Should  there 
be  more  than  one  Executive?     For  what  period  should 

be  "His  Excellency/'  but  this  was  rejected  by  the  Senate  though  ac- 
cepted by  the  Houfle  of  Representativee. 

The  Senate  then  appointed  Mr.  Lee,  Mr.  Ellsworth  and  Mr.  Johnfion 
a  committee  to  confer  with  a  similar  committee  appointed  by  the 
House  respecting  the  title  of  the  President  of  the  United  States. 

The  committee  appointed  by  the  House  to  report  to  that  body  and 
also  to  confer  with  the  Senate  committee  on  the  subject  were  Mr.  Mad- 
ison, Mr.  Trumbull,  Mr.  Page,  Mr.  Benson  and  Mr.  Sherman. 

On  the  5th  of  May  this  committee  reported  that  "It  is  not  proper 
to  annex  any  style  or  title  to  the  respective  styles  or  titles  of  office 
expressed  in  the  Ck>netitution." 

On  the  14th  of  May  the  Senate  committee  reported  to  the  Senate 
that  they  had  conferred  with  the  House  Committee  on  the  subject,  but 
could  not  agree  upon  a  reports  Thereupon  the  Senate  committee  re- 
ported that  in  its  opinion  it  will  be  proper  to  address  the  President  aa 
"His  Highness,  the  President  of  the  United  States  of  America,  and 
Protector  of  their  Liberties."  Tlie  consideration  of  this  report  was 
postponed,  and  the  following  was  adopted  by  the  Senate: 

"From  a  decent  respect  for  the  opinion  and  practice  of  civilized 
nations,  whether  under  monarchical  or  republican  forms  of  government, 
whose  custom  is  to  annex  titles  of  respectability  to  the  office  of  their 
chief  magistrate;  and  that,  on  intercourse  with  foreign  nations,  a  due 
respect  for  the  majesty  of  the  people  of  the  United  States  may  not  be 
hazarded  by  an  appearance  of  singularity,  the  Senate  have  been  induced 
to  be  of  opinion  that  it  would  be  proper  to  annex  a  resxiectable  title  to 
the  office  of  President  of  the  United  States;  but  the  Senate,  desirous 
of  preserving  harmony  with  the  House  of  Kepreeentatives,  where  the 
practice  lately  observed  in  presenting  an  address  to  the  President  was 
without  the  addition  of  titles,  think  it  proper,  for  the  present,  to 
act  in  conformity  with  the  practice  of  that  House;  therefore, 

''Resolved,  That  the  present  address  be:  To  the  President  of  the 
United  States,'  without  addition  of  title." 

The  Senate  thought  it  desirable  that  a  title  should  be  annexed  to 
the  office  of  the  chief  magistrate,  but,  as  indicated  in  the  preamble^ 
as  the  House  of  Representatives  had  addressed  the  chief  magistrate 
simply  as  "President/'  and  the  Senate  was  desirous  of  preserving  har- 
mony with  the  House  of  Representatives,  it  was  thought  by  that  body 
to  be  proper,  for  the  present,  to  act  in  conformity  with  the  provision  of 
the  House. 

It  is  apparent  that  it  was  due  to  the  conservatism  and  good  sense 
of  the  first  House  of  Representatives  that  no  high-sounding  or  un- 
American  title  was  given  to  the  President  or  Vice-President. 

1st  Annals,  24,  26,  34,  247,  36. 

Mr.  Maclay,  who  was  a  member  of  the  first  United  States  Senate, 
has  left  a  unique  and  interesting  account  of  how  the  subject  of 
titles  was  received  by  the  Senate.     It  is  too  long  for  insertion  here, 
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the  Executive  hold  his  ofQcef  By  whom  and  how  should 
he  be  elected!  Should  he  be  re-eligible!  These  ques- 
tions disturbed  the  Convention  as  much  as  any  that  came 
before  it.  The  most  profound  and  philosophical  discussion 
of  governmental  problems  which  occurred  in  that  body 
took  place  while  the  executive  branch  of  the  Qovemment 
was  being  considered. 

The  views  of  the  members  of  the  Convention  on  these 
important  and  interesting  questions  will  be  instructive.^^ 

but  that  portion  of  it  which  refers  to  Mr.  Adams,  the  Vice-President, 
is  inserted: 

"Up  now  got  the  President,  and  for  forty  minutes  did  he  harangue 
US  from  the  chair.  He  began  first  on  the  Sfubject  of  order,  and  found 
fault  with  ereiything  almost;  but  down  he  came  to  particulars,  and 
pointedly  blamed  a  member  for  disorderly  behavior.  The  member  had 
mentioned  the  appearance  of  a  captious  disposition  in  the  other  House. 
This  was  disorderly,  and  spoke  with  ajsperity.  The  member  meant  was 
Mr.  Izard.  All  this  was  only  prefatory.  On  he  got  on  his  favorite 
topic  of  titles,  and  over  the  old  ground  of  the  immense  advantage,  of 
the  absolute  neoeesity  of  them. 

"When  he  had  exhausted  this  subject,  he  turned  a  new  leaf.  I  be- 
lieve,  on  a  conviction,  that  the  postponement  would  be  carried,  and  per- 
haps the  business  lost,  by  an  attention  to  the  other  House. 

"  'Gentlemen,  I  must  tell  you  that  it  is  you  and  the  President  that 
have  the  making  of  titles.  Suppose  the  President  to  have  the  appoint- 
ment of  Mr.  Jefferson  at  the  Court  of  FraiKe.  Mr.  Jefferson  is,  in  vir- 
tue of  that  appointment,  the  most  illustrious,  the  most  powerful,  and 
what  not.  But  the  President  himself  must  be  something  that  includes 
all  the  dignities  of  the  diplomatic  corps  and  something  greater  still. 
What  will  the  common  people  of  foreign  countries — ^what  wUl  the  sailors 
and  soldiers  say  T  Greorge  Washington,  President  of  the  United  States — 
they  will  despise  him.  This  is  all  nonsense  to  the  philosopher;  but  so 
is  all  government  whatever.' 

"The  above  I  recollect  with  great  precision;  but  he  said  fifty  more 
things,  equally  injudicious,  which  I  do  not  think  worth  mentioning. 
It  is  evident  that  he  b^ins  to  despair  of  getting  the  article  of  titles 
through  the  House  of  Representatives,  and  he  has  turned  his  eye  to 
get  it  done  solely  by  the  Senate." — ^Maclay's  Debates  in  the  first 
Senate,  41,  42. 

10  Mr.  Madison,  in  the  Virginia  Convention,  said :  ''The  organiza- 
tion of  the  general  government  for  the  United  States  was,  in  all  its 
parts,  very  difficult.  There  was  a  peculiar  difficulty  in  that  of  the 
EaecMtiive,  Everything  incident  to  it  must  have  participated  in  that 
difficulty.  That  mode  which  was  judged  most  expedient  was  adopted 
till  experience  should  point  out  one  more  eligible.  This  part  was  also 
attended  with  difficulties.  It  claims  the  indulgence  of  a  fair  and  liberal 
interpretation.  I  will  not  deny  that,  according  to  my  view  of  the  sub- 
ject, a  more  accurate  attention  might  place  it  in  terms  which  would 
exclude  some  of  the  objections  now  made  to  it.    But  if  we  take  a  lib- 
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The  Convention  was  touching  a  new  subject;  was  creating 
a  new  department  of  government;  was  establishing  a 
power  which  was  to  exercise  great  authority,  and  one 
which,  if  the  republic  was  successful,  would  become  its 
most  dominant  factor.  It  is  not  strange,  therefore,  that 
there  was  great  diversity  of  opinion  among  the  members 
on  almost  all  questions  pertaining  to  the  establishment  of 
the  executive  department.  One  thing  beyond  all  others 
is  plain  and  clear — ^the  framers  of  the  Constitution  intend- 
ed that  the  Executive  should  be  the  strong  branch  of 
the  Government.  They  had  been  born  and  brought  up 
under  the  rule  of  a  Bang — ^tyranny  they  held  in  contempt 
and  rebelled  against — but  they  believed  in  authority, 
and  in  centralized  responsibility,  and  it  was  their  pur- 
pose in  creating  the  executive  department  to  confer  upon 
the  Executive  great  authority.  This  is  apparent  from  the 
fact,  as  we  have  elsewhere  stated,  that  the  Convention 
refused  to  create  an  advisory  council  for  the  Executive, 
for  in  contemplation  of  the  Convention  the  Executive  was 
to  be  the  guiding  power  of  the  nation.^^ 

A  single  Executive. — ^The  first  question  for  determination 
by  the  Convention  relating  to  this  subject  was — Should 

eral  construction,  I  think  we  shall  find  nothing  dangerous  or  inadmis- 
sible in  it.  In  oompoeitions  of  this  kind,  it  is  difficult  to  avoid  tech- 
nical tenxw  which  have  the  same  meaning." — Elliot's  D6bai«s,  Vol. 
3,  591. 

"  The  executive  departnient  was  established  without  any  advi- 
sory council  or  other  limitation  upon  the  power  of  the  Presideot;  but 
it  is  obvious  that  the  vesting  of  the  executive  functions  in  one  man 
without  limitations  upon  his  personal  will,  determined  in  secret,  with- 
out debate  or  public  discussion,  and  with  no  appeal,  was  a  perilous 
investiture  of  power,  which  naturally  made  the  framers  of  the  Ck>nsti- 
tution  careful  about  the  limitations  upon  it. — ^Tucker  on  the  Coosti- 
tution,  vol.  2,  607. 

The  following  letter  from  Mr.  Charles  Pinckney  to  John  Quincy 
Adams,  Secretary  of  State,  is  a  most  remarkable  contribution  to  this 
subject  and  makes  the  power  conferred  upon  the  executive  department 
by  the  Constitution  of  special  interest: 

My  Plan  was  substantially  adopted  in  the  sequel  except  as  to 
the  Senate  and  giving  more  power  to  the  Executive  than  I  intended — 
the  force  of  Vote  which  the  small  and  middling  states  had*  in  the 
Convention  prevented  our  obtaining  a  proportional  representation 
in  more  than  one  branch  and  the  great  power  given  to  the  Presi- 
dent was  never  intended  to  have  been  given  to  him  while  the  Con- 
vention continued  in  that  patient  and  coolly  deliberative  situation 
in  which  they  had  been  for  nearly  the  whole  of  the  preceding  five 
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there  be  a  single  Executive!  Mr.  Wilson  moved,  '*The 
Executive  should  consist  of  a  single  person,"  and  Mr. 
Pinckney  seconded  the  motion,  so  that  it  would  read: 
''A  National  Executive,  to  consist  of  a  single  person,  be 

moiiiths  of  their  session,  nor  was  it  until  within  the  last  week  or  ten 
days  that  almost  the  whole  of  the  Executive  Department  was  al- 
tered— I  can  assure  you  as  a  fact  that  for  more  than  Four  noonths 
and  a  half  out  of  Five  the  power  of  exdusively  making  treaties, 
appointing  public  Ministers  and  judges  of  the  supreme  Court  was 
given  to  the  Senate  after  numerous  debates  and  considerations  of 
the  subject  both  in  Committee  of  the  whole  and  in  the  house— this 
I  not  only  aver  but  can  prove  by  printed  Documents  in  my  posses- 
sion to  have  been  the  case — and  should  I  ever  have  the  pleasure  to 
see  you  and  oonverse  on  this  subject  will  state  to  you  some  things 
relative  to  this  business  that  may  be  new  and  perhaps  surprising  to 
you — the  Veil  of  secrecy  from  the  Proceedings  of  the  Convention 
being  removed  by  Congress  and  but  very  few  of  the  members  alive 
would  make  disclosures  now  of  the  scenes  there  acted  less  improp- 
er than  before.  — Charles  Pinckney. 
December  30,  1818. 
Doc.  Hist.  Const  voL  1,  300,  310. 

It  is  somewhat « difficult  to  understand  what  Mr.  Pinckney  meant 
by  saying,  "The  great  power  given  to  the  President  was  never  intend- 
ed to  have  been  given  to  him  while  the  Convention  continued  in  that 
patient  and  coolly  deliberative  situation  in  which  they  had  been  for 
nearly  the  whole  of  the  preceding  five  months  of  their  session." 

It  would  have  been  extremely  interesting  and  instructive  to  studenta 
of  the  Constitution,  if  Mr.  Pinckney  had  given  the  reasons  why  the 
Convention  during  its  last  week  "altered  almost  the  whole  of  the  ex- 
ecutive department,"  and  transferred  the  power  of  "exclusively  making 
treaties,  appointing  public  Ministers  and  judges  of  the  Supreme  Court" 
from  the  Senate  and  conferred  it  upon  the  President. 
Professor  Max  Farrand  says  on  this  subject: 

'The  necessity  of  a  strong  executive  was  clearly  recognized,  and  the 
members  of  the  Convention  were  determined  that  such  should  be  estab- 
lished, but  when  their  determination  had  been  carried  out,  many  stood 
aghast  at  the  extensive  powers  that  were  vested  in  this  officer.  In  spite 
of  all  the  checks  and  limitations  that  were  placed,  there  was  color  for 
the  assertion  thiit  a  monarchy,  in  fact  if  not  in  name,  had  been  created. 
The  opponents  of  the  system  recurred  to  this  again  and  again,  and  its 
defenders  found  it  difficult  to  refute  the  charge.  When,  in  our  own  day, 
we  find  it  hard  to  agree  upon  a  satisfactory  definition  of  monarchy 
that  excludes  the  President  of  a  Republic  more  powerful  than  many 
monarchs,  it  is  not  to  be  wondered  at  that,  at  the  time  of  the  formation 
of  the  Constitution,  the  supporters  of  the  new  order  were  at  a  loss  to 
defend  their  contention  that  no  monarchy  had  been  established.  TJie 
President  teas  not  a  monarch,  but  beyond  that  they  could  hardly  go.  In 
other  words,  when  forced  out  of  generalizations  and  held  down  to  spe- 
cific definitions,  their  best  efforts  resulted  in  explaining  the  presidency 
in  negative  terms  of  monarchy.    As  an  illustration  of  this,  take  the  note 
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instituted. "  A  pause  ensued  in  the  proceedings;  the 
deliberations  were  stopped.  The  members  seemed  un- 
willing to  express  their  opinions,  and  silence  pervaded 
the  Convention  for  a  considerable  time,  when  Washing- 
ton asked  if  he  should  put  the  question. 

Impressed  with  the  gravity  and  momentous  import 
of  the  problem,  the  venerable  and  philosophical  Dr. 
Franklin  remarked  that  it  was  a  question  of  great  im- 
portance,  and  he  wished  gentlemen  would  deliver  their 
sentiments  on  it  before  it  was  put.  Mr.  But!  edge  was 
the  first  to  speak.  He  was  for  vesting  the  executive  power 
in  a  single  person,  as  a  single  man  would  feel  the  great- 
est responsibility  and  administer  the  public  affairs  best; 
but   he  should   not  have  the   power   of  war   and   peace. 

Mr.  Sherman  considered  the  executive  magistracy 
as  only  an  institution  for  carrying  the  will  of  the  Leg- 
islature into  effect;  that  the  person  or  persons  ought  to 
be  appointed  by  and  be  accountable  to  the  Legislature 
only,  which  was  the  depository  of  the  supreme  will  of 
the  society,  and  that  the  Legislature  should  be  at  liberty 
to  appoint  one  or  more  Executives  as  it  might  dictate. 

Mr.  Wilson  preferred  a  single  magistrate  as  giving  most 
energy,  dispatch  and  responsibility  to  the  office.  The 
only  powers  he  considered  strictly  executive  were  those 
of  executing  the  laws,  and  appointing  officers  not  apper- 
taining to,  and  appointed  by,  the  Legislature. 

Mr.  Randolph  strenuously  opposed  a  unity  in  the  Ex- 
ecutive Magistrate,  and  would  regard  it  as  the  foetus  of 
monarchy.      The    fixed    genius    of   the    American    people 

made  by  President  Stiles  of  Baldwin's  account  of  what  had  taken  place 
in  the  Federal  Convention: 

"  'As  to  a  president,  it  appeared  to  be  the  Opin.  of  Ck>nvention,  that 
he  slid  be  a  Character  respectable  hj  the  Nations  as  well  as  by  the 
Fcederal  Empire.  To  this  End  that  as  much  Power  shd  be  given  him  as 
could  be  consistently  with  guardg  against  all  possibility  of  his  ascend- 
ing in  a  Tract  of  years  or  Ages  to  Despotism  and  absolute  Monarchy: — 
of  which  all  were  cautious.  Nor  did  it  appear  that  any  members  in 
Convention  had  the  least  Idea  of  insidiously  layg  the  Founds  of  a  future 
Monarchy  like  the  European  or  Asiatic  Monarchies  either  antient  or 
modern.  But  were  unanimously  guarded  and  firm  against  every  Thing 
of  this  ultimate  Tendency.  Accordingly  they  meant  to  give  considerable 
Weight  as  Supreme  Executive,  but  fixt  him  dependent  on  the  States  at 
large,  and  at  all  times  impeachable.'  " — ^Rep.  Am.  Hist.  Assn.,  vol.  1, 
1903,  80-81. 
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required  a  different  form  of  Qovermnent,  and  he  thought 
the  great  requisites  for  the  executive  department,  vigor, 
dispatch  and  responsibility,  could  be  found  in  three  men 
as  well  as  in  one.  The  Executive  ought  to  be  independent, 
and  to  support  this  independence  it  should  consist  of 
more   than   one. 

Mr.  Wilson  replied  that  unity  in  the  Executive  instead 
of  being  the  foetus  of  monarchy,  would  be  the  best  safe- 
guard against  tyranny.  That  part  of  the  motion  which 
provided  that  the  national  executive  be  instituted  was 
then  carried,  and  consideration  of  the  other  portions  of 
the  motion  was  postponed,  the  committee  being  unwilling 
at  that  time  to  express  any  opinion  thereon.^^ 

Subsequently,  Mr.  Rutledge  and  Charles  Pinckney  moved 
that  the  Executive  should  consist  of  one  person.  Mr. 
Bandolph  again  opposed  this,  declaring  that  he  should 
not  do  justice  to  the  country  which  sent  him  to  the 
Convention  if  he  silently  suffered  the  establishment  of 
a  unity  in  the  executive  department.** 

12  Journal,  85,  86. 

i<  The  theoiy  of  Mr.  Randolph,  that  there  should  be  a  plural 
Executive,  was  advocated  by  Mr.  Calhoun  after  the  Government  had 
been  in  existence  more  than  sixty  years.  Discussing  this  subject,  in  his 
essay  on  the  Constitution  and  Government  of  the  United  States,  Mr. 
Calhoun  said: 

''How  the  Constitution  could  best  be  modified,  so  as  to  effect  the 
object,  can  only  be  authoritatively  determined  by  the  amending  power. 
It  may  be  done  in  various  ways.  Among  others,  it  might  be  effected 
through  a  reorganization  of  the  executive  department;  so  that  its 
powers,  instead  of  being  vested,  as  they  now  are,  in  a  single  officer, 
should  be  vested  in  two; — ^to  be  so  elected,  as  that  the  two  should  be 
constituted  the  special  organs  and  representatives  of  the  respective 
sections,  in  the  executive  department  of  the  government;  and  requiring 
each  to  approve  all  the  acts  of  Congress  before  they  shall  become  laws. 
One  might  be  charged  with  the  administration  of  matters  connected 
with  the  foreign  relations  of  the  country;  and  the  other,  of  such  as 
were  connected  with  its  domestic  institutions — ^the  selection  to  be  de- 
cided by  lot.  It  would  thus  effect  more  simply  what  was  intended  by 
the  original  provisions  of  the  Constitution,  in  giving  to  one  of  the 
majorities  ooiQposing  the  government,  a  decided  preponderance  in  the 
electoral  college,  and  to  the  other  majority  a  still  more  decided  in- 
fluence in  the  eventual  choice,  in  case  the  college  failed  to  elect  a 
President,  It  was  intended  to  effect  an  equilibrium  between  the  larger 
and  smaller  States  in  this  department —  but  which,  in  practice,  has 
entirely  failed;  and  by  its  failure  done  much  to  disturb  the  whole 
system,  and  to  bring  about  the  present  dangerous  state  of  things. 

"Indeed,  it  may  be  doubted,  whether  the  framers  of  the  Constitu- 
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He  felt  an  opposition  to  it  which  he  belieTed  he  should 
continue  to  feel  as  long  as  he  lived.    His  objections  were, 

Uon  did  not  oommit  a  great  mistake  in  constituting  a  single,  instead 
of  a  plural  executive.  Nay,  it  even  may  be  doubted  whether  a  single 
chief  magistrate — invested  with  all  the  powers  properly  appertaining 
to  the  executive  department  of  the  government,  as  is  the  President, — is 
compatible  with  the  permanence  of  a  popular  government ;  especially  in 
a  wealthy  and  populous  community,  with  a  large  revenue  and  a  num- 
erous body  of  officers  and  employees.  Certain  it  is,  that  there  is  no  in- 
stance of  a  popular  goyemment  so  ocmstituted  which  has  long  endured. 
Even  ours,  thus  far,  furnishes  no  evidence  in  its  favor,  and  not  a 
little  against  it;  for  to  it  the  present  disturbed  and  dangerous  state 
of  things,  which  threatens  the  country  with  monarchy  or  disunion, 
may  be  justly  attributed.  On  the  other  hand,  the  two  most  distin- 
guished constitutional  governments  of  antiquity,  both  in  respect  to 
permanence  and  power,  had  a  dual  executive.  I  refer  to  those  of 
Sparta  and  of  Rome.  The  former  had  two  hereditary  and  the  latter 
two  elective  chief  magistrates.  It  is  true  that  England,  from  which 
ours  in  this  respect  is  copied,  has  a  single  hereditary  head  of  the 
executive  department  of  her  government; — ^but  it  is  not  less  true,  that 
she  has  had  many  and  arduous  struggles  to  prevent  her  chief  magis- 
trate from  becoming  absolute;  and  that,  to  guard  against  it  effect- 
ually, she  v^as  finally  compelled  to  divest  him  substantially  of  the 
power  of  administering  the  government,  by  transferring  it  practically 
to  a  cabinet  of  responsible  ministers,  who,  l^  established  custom, 
cannot  hold  office  unless  supported  by  a  majority  of  the  two  houses  of 
Parliament.  She  has  thus  avoided  the  danger  of  the  chief  magistrate 
becoming  absolute  and  contrived  to  unite,  substantially,  a  single  with 
a  plural  executive  in  constituting  that  department  of  her  government. 
We  have  no  such  guard,  and  can  have  none  such,  without  an  entire 
change  in  the  character  of  our  government;  and  her  example,  of  course, 
furnishes  no  evidence  in  favor  of  a  single  chief  magistrate  in  a  pop- 
ular form  of  goyemment  like  ours, — while  the  examples  -of  former 
times,  and  our  own  thus  far,  furnish  strong  evidence  against  it. 

"But  it  is  objected  that  a  plural  executive  necessarily  leads  to 
intrigue  and  discord  among  its  members;  and  that  it  is  inconsistent 
with  prompt  and  efficient  action.  This  may  be  true,  when  they  are  all 
elected  by  the  same  constituency ;  and  may  be  a  good  reason,  where  this 
is  the  case,  for  preferring  a  single  executive,  with  all  its  objections, 
to  a  plural  executive.  But  the  case  is  yery  different  where  they  are 
elected  by  different  constituencies  haying  conflicting  and  hostile  inter- 
ests, as  would  be  the  fact  in  the  case  under  consideration.  Here  the 
two  would  haye  to  act  concurringly  in  approving  the  acts  of  Con- 
gress and  separately  in  the  sphere  of  their  respective  departments. 
The  effect  in  the  latter  case  would  be  to  retain  all  the  advantages 
of  a  single  executive,  as  far  as  the  administration  of  the  laws  was 
concerned;  and  in  the  former  to  insure  harmony  and  concord  between 
the  two  sections,  and  through  them  in  the  government.  For  as  no 
act  of  Congress  could  become  a  law  without  tho  assent  of  the  chief 
magistrates  representing  both  sections,  each  in  the  elections  would 
choose  the  candidate  who,  in  addition  to  being  faithful  to  its  inter- 
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first,  that  the  permanent  temper  of  the  people  was  ad- 
verse to  the  very  semblance  of  monarchy;^*  second,  that 

estSy  would  best  command  the  esteem  and  confidence  of  the  other  sec- 
tion. And  thus  the  presidential  election,  instead  of  dividing  the 
Union  into  hostile  geographical  parties,  the  stronger  struggling  to 
enlarge  its  powers,  and  the  weaker  to  defend  its  rights — as  is  now 
the  case — ^would  become  the  means  of  restoring  harmony  and  concord 
to  the  country  and  the  goyemment.  It  would  make  the  Union  a  union 
in  truth — a  bond  of  mutual  affection  and  brotherhood — and  not  a 
mere  connection  used  by  the  stronger  as  the  instrument  of  dominion 
and  aggrandizement — and  submitted  to  by  the  weaker  only  from  the 
lingering  remains  of  former  attachment,  and  the  fading  hope  of  being 
able  to  restore  the  government  to  what  it  was  originally  intended  to 
be,  a  blessing  to  all."— Works  of  Calhoun,  Vol.  1,  392-305. 

So  learned  a  commentator  as  St.  George  Tucker  favored  an  Exec- 
utive from  each  State,  resembling  the  Committee  of  States  in  the 
second  Continental  Congress,  and  thought  such  a  plan  would  have 
been  better  than  a  single  Executive.  Tucker's  Blackstone,  vol.  1,  349, 
Appendix.  Such  a  suggestion  is  amusing  at  this  time.  There  are  now 
forty-six  States  in  the  Union  and  forty-six  Presidents  of  that  Union 
would  be  a  spectacle  which  the  American  citizen  would  hardly  contem- 
plate with  confidence,  and  serenity. 

1^  Mr.  Jefferson  did  not  concur  in  the  views  of  those  who  favored 
a  plurality  of  executives.     Speaking  of  his  own  experience,  he  said: 

''As  the  Confederation  had  made  no  provision  for  a  visible  head  of 
the  Government  during  vacations  of  Congress,  and  such  a  one  was' 
necessary  to  superintend  the  executive  business,  to  receive  and  com- 
municate with  foreign  ministers  and  nations,  and  to  assemble  Con- 
gress on  sudden  and  extraordinary  emergencies,  I  proposed  early  in 
April  the  appointment  of  a  conunittee  to  be  called  'The  Council  of  the 
States,'  to  consist  of  a  member  from  each  State,  who  should  remain 
in  session  during  the  recess  of  Congress.  .  .  This  proposition  was 
afterwards  agreed  to.  A  committee  was  appointed,  who  entered  on 
duty  on  the  subsequent  adjournment  of  Congress,  quarreled  very  soon, 
split  into  two  parties,  abandoned  their  post,  and  left  the  Government 
without  any  visible  head  until  the  next  meeting  in  Congress.  We  have 
since  seen  the  same  thing  take  place  in  the  Directory  of  France; 
and  I  believe  it  will  forever  take  place  in  any  executive  consisting  of 
plurality." — Ford's  Jefferson,  vol.  1,  75,  76. 

One  of  Mr.  Jefferson's  principal  objections  to  a  plural  executive 
was  that  it  developed  a  want  of  harmony  in  the  administration  of 
national  affairs.  He  again  wrote  from  Paris  as  follows:  "If  ex- 
perience has  ever  taught  a  truth,  it  is  that  a  plurality  in  a  supreme 
Executive  will  forever  split  into  discordant  factions,  distract  the 
nation,  annihilate  its  energies,  and  force  the  Nation  to  rally  under  a 
single  head,  generally  an  usurper.  We  have,  I  think,  fallen  on  the 
happiest  of  all  modes  of  constituting  the  Executive,  that  of  easing 
and  aiding  our  President  by  permitting  him  to  choose  Secretaries  of 
State,  of  Finance,  of  War,  and  of  the  Navy,  with  whom  he  may  ad- 
vise, either  separately  or  all  together,  and  remedy  their  division  by 
adopting  or  controlling  their  opinions  at  his  discretion;    this   saves 
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a  unity  was  unnecessary,  a  plurality  being  equally  com- 
petent to  all  the  objects  of  the  department;  third,  the 

the  naticxi  from  the  evils  of  a  divided  will,  and  secures  to  it  a  steady 
march  in  a  systematic  course  which  the  President  may  have  adopted 
for  that  of  his  administration." — ^The  Jeffersonian  Cyclopedia,  318. 

After  Jefferson  had  been  President  and  was  living  in  retirement 
at  Monticello,  he  wrote  M.  Destutt  Tracy  in  a  short  review  of  Montes- 
quieu's "Spirit  of  the  Laws"  thus: 

"One  of  its  doctrines,  indeed,  the  preference  of  a  plural  over  a 
singular  executive,  will  probably  not  be  assented  to  here.  When  our 
present  Government  was  first  established,  we  had  many  doubts  on  this 
question,  and  many  leanings  towards  a  supreme  executive  council. 
It  happened  that  at  that  time  the  experiment  of  such  an  one  was  com- 
menced in  France,  while  the  single  executive  was  under  trial  here. 
We  watched  the  motions  and  effects  of  these  two  rival  plans,  with  an 
interest  and  anxiety  proportioned  to  the  importance  of  a  choice  be- 
tween them.  The  experiment  in  France  faikd  after  a  short  course, 
and  not  from  any  circumstance  peculiar  to  the  times  or  nation,  but 
from  those  internal  jealousies  and  dissensions  in  the  Directory,  which 
will  ever  arise  among  men  equal  in  power,  without  a  principal  to  de- 
cide and  control  their  differences.  We  had  tried  a  similar  experi- 
ment in  1784,  by  establishing  a  committee  of  the  States,  composed  of 
a  member  from  every  State,  then  thirteen,  to  exercise  the  executive 
fimotions  during  the  recess  of  Congress.  They  fell  immediately  into 
schisms  and  dissensions,  which  became  at  length  so  inveterate  as  to 
render  all  co-operation  among  them  impracticable;  they  dissolved  them- 
selves, abandoning  the  helm  of  government,  and  it  ccmtinued  without 
a  head  until  Congress  met  the  ensuing  winter.  This  was  then  imputed 
to  the  temper  of  two  or  three  individuals;  hut  the  vyise  ascribed  it 
to  the  nature  of  man," — Jefferson's  Correspondence,  vol.  4,  160,  161. 

Mr.  Jefferson  most  aptly  illustrated  the  disposition  of  men  to 
disagree  by  the  following  statement  regarding  Dr.  Franklin: 

"I  was  in  France  when  we  heard  of  this  schism,  and  separation  of 
this  Committee,  and  speaking  with  Dr.  Franklin  of  this  singular  dis- 
position of  men  to  quarrel  and  divide  into  parties  he  gave  his  senti- 
ments, as  usual,  by  way  of  apologue.  He  mentioned  the  Eddystone 
light  house  in  the  British  Channel,  as  being  built  on  a  rock  in  the  mid- 
channel,  totally  inaccessible  in  winter,  from  the  boisterous  character  of 
that  sea  in  that  season.  That,  therefore,  for  the  two  keepers,  employed 
to  keep  up  the  lights,  all  provisions  for  the  winter  were  necessarily 
carried  to  them  in  autumn,  as  they  could  never  be  visited  again  till 
the  return  of  the  milder  season.  That  on  the  first  practicable  day  in 
the  spring  a  boat  put  off  to  them  with  fresh  supplies.  The  boatmen 
met  at  the  door  one  of  the  keepers  and  accosted  him  with  a  'How  goes 
it,  friend?'  'Very  well.'  *How  is  your  companion f  *I  don't  know.* 
'Don't  know?  Is  he  not  here?'  'I  can't  tell.'  'Have  you  not  seen 
him  today?'  'No.'  'When  did  you  see  himf  'Not  since  last  fall.' 
'You  have  killed  him!'  'Not  I,  indeed.'  They  were  about  to  lay  hold 
of  him,  as  having  certainly  murdered  his  companion;  but  he  desired 
them  to  go  upstairs  and  examine  for  themselves.  They  went  up,  and 
there  fotmd  the  other  keeper.     They  had   quarreled,  it  seems,  soon 
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necessary  confidence  would  never  be  reposed  in  a  single 
magistrate;  fourth,  the  appointment  would   generally  be 

after  being  left  there,  had  divided  into  two  parties,  assigned  the 
cares  below  to  one,  and  those  above  to  the  other,  and  had  never  spoken 
to  nor  seen  one  another  since." — Ford's  Jefferson,  vol.  1,  76,  77. 

The  advantages  of  a  unity  in  the  chief  magistracy  and  the  ob- 
jections to  a  plurality  of  persons  in  that  office  were  stated  by  Ham- 
ilton in  the  Federalist  as  follows: 

'The  ingredients  which  constitute  eneigy  in  the  Executive  are 
unity,  duration,  an  adequate  provision  for  its  support,  competent 
powers. 

"The  ingredients  which  constitute  safety  in  the  republican  sense 
are,  a  due  dependence  on  the  people,  a  due  responsibility. 

"Those  politicians  and  statesmen,  who  have  been  the  most  cele- 
brated for  the  soundness  of  their  principles,  and  for  the  justness 
of  their  views,  have  declared  in  favor  of  a  single  Executive,  and  a 
numerous  Legislature.  They  have,  with  great  propriety,  considered 
eneigy  as  the  most  necessary  qualification  of  the  former,  and  have 
regarded  this  as  most  applicable  to  power  in  a  single  hand;  while  they 
have,  with  equal  propriety,  considered  the  latter  as  best  adapted  to 
deliberation  and  wisdom,  and  best  calculated  to  conciliate  the  con- 
fidence of  the  people,  and  to  secure  their  privileges  and  interests. 

"That  unity  is  conducive  to  energy  will  not  be  disputed.  Deci- 
sion, activity,  secrecy  and  dispatch  will  generally  characterize  the 
proceedings  of  one  man,  in  a  much  more  eminent  degree  than  the 
proceedings  of  any  great  number;  and  in  proportion  as  the  number  is 
increased,  the  qualities  will  be  diminished.    .    .    . 

"Wherever  two  or  more  persons  are  engaged  in  any  oommon  enter- 
prise or  pursuit,  there  is  always  danger  of  difference  of  opinion. 
If  it  be  a  public  trust  or  office,  in  which  they  aire  clothed  with 
equal  dignity  and  authority,  there  is  peculiar  danger  of  personal 
emulation  and  even  animosity.  From  either,  and  especially  from  all 
these  causes,  the  most  bitter  dissensions  are  apt  to  spring.  Whenever 
these  happen,  they  lessen  the  respectability,  weaken  the  authority 
and  distract  the  plans  and  operations  of  those  whom  they  divide.  If 
they  should  unfortunately  assail  the  supreme  Executive  Magistracy  of 
a  country,  consisting  of  a  plurality  of  persons,  they  might  impede 
or  frustrate  the  most  important  measures  of  the  Government,  in  the 
most  critical  emergencies  of  the  State.  And  what  is  still  worse, 
they  might  split  the  community  into  violent  and  irreconcilable  fac- 
tions, adhering  differently  to  the  different  individuals  who  compose 
the  magistracy 

"But  one  of  the  weightiest  objections  to  a  plurality  in  the  Exec- 
utive, and  which  lies  as  much  against  the  last  as  the  first  plan,  is 
that  it  tends  to  conceal  faults  and  destroy  responsibility.  Responsi- 
bility is  of  two  kinds,  to  censure  and  to  punishment.  The  first  is  the 
most  important  of  the  two;  especially  in  an  elective  office.  Men 
in  public  trust,  will  much  oftener  act  in  such  a  manner  as  to 
render  them  unworthy  of  being  any  longer  trusted,  than  in  such  a 
manner  as  to  make  them  obnoxious  to  legal  punishment.  But  the  multi- 
plication of  the  Executive  adds  to  the  difficulty  of  the  detection  in 
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in  favor  of  some  inhabitant  near  the  center  of  the  com- 
munity, and  consequently  the  remote  parts  would  not  be 
on  an  equal  footing.  He  favored  three  members  of  the 
Executive  to  be  drawn  from  different  portions  of  the 
country. 

Mr.  Butler  strongly  contended  for  a  single  magis- 
trate." 

The  question  being  put  for  a  single  executive  was 
agreed  to  by  seven  States  to  three. 

Massachusetts,  Connecticut,  Pennsylvania,  Virginia, 
North    Carolina,    South    Carolina    and    Georgia — ^Aye,    7. 

New  York,  Delaware  and  Maryland — ^Nay,  3.*' 

The  Virginia  delegates  stood  as  follows:  ,  Mr.  Randolph 
and  Mr.  Blair  voted  Nay;  Dr.  McClurg,  Mr.  Madison  and 
General  Washington,  Aye;  Colonel  Mason  being  Nay,  but 
not  in  the  House;  Mr.  Wythe,  Aye,  but  gone  home. 

In  deciding  upon  a  single  Executive  the  Convention  sub- 
jected itself  to  the  criticism  that  it  was  imitating  those 
foreign  countries  which  had  a  single  ruler,  and  especially 
England.  But  such  criticism  was  never  justified.  The 
mere  fact  that  England  had  a  single  ruler  in  the  person 
of  a  King  or  Queen  did  not  justify  a  comparison  with 

either  case.  It  often  becomes  impoeeible,  amidst  mutual  accusations, 
to  determine  on  whom  the  blame  or  the  punishment  of  a  pernicious 
measure  or  series  of  pernicious  measures  ought  really  to  fall. 
It  is  shifted  from  one  to  another  with  so  much  dexterity,  and  under 
Boeh  plaoflible  appearaaoes^  that  the  public  opinion  is  left. in  sus- 
pense about  the  real  author.  The  circumstances  which  may  have  led 
to  any  national  miscarriage  or  misfortune,  are  sometimes  so  compli- 
cated, that  where  there  are  a  number  of  actors  who  may  have  had 
different  degrees  and  kinds  of  agency,  though  we  may  cleariy  see 
upon  the  whole  that  there  has  been  mismanagement,  yet  it  may  be  im- 
practicable to  pronounce,  to  whose  account  the  evil  which  may  have 
been  incurred  is  truly  chargeable.    ... 

"It  is  evident  from  these  considerations,  that  the  plurality  of 
the  Executive  tends  to  deprive  the  people  of  the  two  greatest  securi- 
ties they  can  have  for  the  faithful  exercise  of  any  delegated  power. 
First.  The  restraints  of  public  opinion,  which  lose  their  efficacy 
as  wdl  on  account  of  the  division  of  the  censure  attendant  on 
bad  measures  among  a  number  as  on  account  of  the  uncertainty  on 
whom  it  ought  to  fall:  Secondly,  the  opportunity  of  discovering 
with  facility  and  clearness  the  misconduct  of  the  persons  they  trust, 
in  order  either  to  their  removal  from  office,  or  to  their  actual  pun- 
ishment, in  cases  which  admit  of  it."    The  Federalist^  No.  70. 

IB  Journal,  08,  90. 

!•  Journal,  101. 
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a  republic  which  was  to  have  a  President.  The  great 
differences  which  exist  between  the  President  of  the 
United  States  and  the  ruler  of  England  have  been  stated 
by  Mr.  Hamilton  in  the  Federalist: 

''The  President  of  the  United  States  would  be  an  officer 
elected  by  the  people  for  four  years;  the  King  of  Great 
Britain  is  a  perpetual  and  hereditary  prince.  The  one  would 
be  amenable  to  personal  punishment  and  disgrace;  the 
person  of  the  other  is  sacred  and  inviolable.  The  one 
would  have  a  qtuilified  negative  upon  the  acts  of  the 
legislative  body;  the  other  has  an  absolute  negative.  The 
one  would  have  a  right  to  command  the  military  and 
naval  forces  of  the  nation.  The  other,  in  addition  to  this 
right,  possesses  that  of  declaring  war,  and  of  raising  and 
regulating  fleets  and  armies  by  his  own  authority.  The 
one  would  have  a  concurrent  power  with  a  branch  of  the 
Legislature  in  the  formation  of  treaties.  The  other  is  the 
sole  possessor  of  the  power  of  making  treaties.  The  one 
would  have  a  like  concurrent  authority  in  appointing  to 
offices;  the  other  is  the  sole  author  of  all  appointments. 
The  one  can  confer  no  privileges  whatever.  The  other 
can  make  denizens  of  aliens,  noblemen  of  commoners; 
can  erect  corporations,  with  all  the  rights  incident  to  cor- 
porate bodies.  The  one  can  prescribe  no  rules  concerning 
the  commerce  or  currency  of  the  nation.  The  other  is  in 
several  respects  the  arbiter  of  commerce,  and  in  this 
capacity  can  establish  markets  and  fairs;  can  regulate 
weights  and  measures,  can  lay  embargoes  for  a  limited 
time,  can  coin  money,  can  authorize  or  prohibit  the  circula- 
tion of  foreign  coin.  The  one  has  no  particle  of  spiritual 
jurisdiction ;  the  other  is  the  supreme  head  and  governor  of 
the  National  Church.  What  answer  shall  we  give  to  those 
who  would  persuade  us,  that  things  so  unlike  resemble 
each  other  t  The  same  that  ought  to  be  given  those  who 
tell  us  that  a  government,  the  whole  power  of  which  would 
be  in  the  hands  of  the  elective  and  periodical  servants  of 
the  people,  is  an  aristocracy,  a  monarchy,  and  a  despotism.  "^^ 

Should  the  President  be  eligible  to  re-election? — ^This 
question  was  one  of  great  importance  in  the  Convention. 
Each  plan  for  a  Constitution,  except  that  of  Mr.  Hamil- 
ton, provided  that  the  Executive  should  not  be  eligible  to 

It  The  Federalist,  No.  69. 
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re-election,  and  early  in  the  Convention  a  very  strong  sen- 
timent developed  against  a  provision  making  the  Execu- 
tive re-eligible.  The  Committee  of  the  Whole  reported 
that  the  Executive  should  be  "ineligible  a  second  time."^* 
In  the  Convention  Mr.  Houston  moved  to  strike  out  these 
words,  and  it  passed  by  the  votes  of  Massachusetts,  Con- 
necticut, New  Jersey,  Pennsylvania,  Maryland  and 
Georgia — 6,  against  those  of  Delaware,  Virginia,  North 
Carolina  and  South  Carolina — 4." 

Mr.  Luther  Martin  moved  a  reconsideration  of  the 
vote  rendering  the  Executive  re-eligible,  and  to  reinstate 
the  words  **to  be  ineligible  a  second  time."*® 

On  this  subject  Mr.  Gouvemeur  Morris  spoke  with  much 
feeling  and  at  length,  and  said  he  hoped  to  be  indulged  in  an 
extensive  view  of  it.  He  said:  "It  has  been  a  maxim  in 
political  science  that  republican  government  is  not  adapted 
to  a  large  extent  of  country,  because  the  energy  of  the 
Executive  Magistracy  can  not  reach  the  extreme  parts 
of  it.  Our  country  is  an  extensive  one.  "We  must  either 
renounce  the  blessings  of  the  Union  or  provide  an  Ex- 
ecutive with  suflBcient  vigor  to  pervade  over  all  of  it. 
One  great  object  of  the  Executive  is  to  control  the  Leg- 
islature. The  Legislature  will  constantly  seek  to  ag- 
grandize and  perpetuate  themselves;  and  will  seize  those 
critical  moments  produced  by  war,  invasion,  or  convulsion, 
for  that  purpose.'^  It  is  necessary,  then,  that  the  Exec- 
is  Journal,  161. 
10  Jcmrnal,  360. 
20  Journal,  382. 

SI  This  doleful  view  of  the  legislative  branch  of  the  Government 
found  friendly  support  years  afterwards  in  the  opinion  of  President 
John  Adams,  and  in  view  of  his  statement  the  langua^  of  Gouvemeur 
Morris  seems  almost  prophetic. 

"It  might  be  thought/'  said  Mr.  Adams,  "presumption  in  me  to 
impute  errors  to  the  nation;  but  I  hope  to  be  excused  if  I  suggest 
that  the  general  sentiment  in  most  parts  of  the  continoit  that  all  the 
danger  to  liberty  arises  from  the  executive  power,  and  that  the  Presi- 
ident's  power  cannot  be  too  much  restrained,  is  an  error.  Cor- 
ruption in  almost  all  free  governments  has  begun  and  been  first 
introduced  in  the  Legislature.  When  any  portion  of  executive 
power  has  been  lodged  in  popular  or  aristocratical  assemblies,  it  has 
seldom  if  ever  failed  to  introduce  intrigue.  The  executive  powers 
lodged  in  the  Senate  are  the  most  dangerous  to  the  Constitution, 
and  to  liberty  of  all  the  powers  in  it." — ^Life  and  Worics  of  John 
Adams,  Vol.  9,  302. 
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utive  Magistrate  should  be  the  guardian  of  the  people, 
even  of  the  lower  classes,  against  legislative  tyranny; 
against  the  great  and  the  wealthy,  who  in  the  course 
of  things  will  necessarily  compose  the  legislative  body. 
Wealth  tends  to  corrupt  the  mind — to  nourish  its  love  of 
power;  and  to  stimulate  it  to  oppression.  History  proves 
this  to  be  the  spirit  of  the  opulent." 

He  saw  no  alternative  for  making  the  Executive  inde- 
pendent of  the  Legislature  but  either  to  give  him  his 
office  for  life,  or  make  him  eligible  by  the  people.  He 
moved  that  the  *' whole  Constitution  of  the  Executive 
undergo  reconsideration."" 

Mr.  Randolph  supported  the  motion  of  Mr.  Martin 
making .  the  Executive  ineligible  a  second  time.  If  the 
Executive  ought  to  be  independent,  he  should  not  be 
left  under  the  temptation  to  court  a  reappointment. 

Mr.  King  did  not  like  the  ineligibility.  He  believed 
there  was  great  force  in  the  remark  of  Mr.  Sherman, 
that  one  who  has  proved  himself  most  fit  for  an  office 
ought  not  to  be  excluded  by  the  Constitution  from  hold- 
ing it. 

Mr.  Paterson's  views  coincided  with  those  of  Mr.  King.^' 
The  motion  that  the  subject  of  the  Executive  be  re- 
considered was  then  carried  unanimously. 

Later,  Mr.  Pinckney  moved,  **that  the  election  by 
the  Legislature  be  qualified  with  the  proviso  that  no 
person  be  eligible  for  more  than  six  years  in  any  twelve 
years.""    This  was  lost  by  a  vote  of  five  to  six.^' 

A  resolution  was  then  passed,  that  the  Executive  be 
ineligible  a  second  time.  The  States  of  New  Hampshire, 
Connecticut,  New  Jersey,  North  Carolina,  South  Caro- 
lina and  Georgia  voted  yea — 6;  Pennsylvania,  Delaware 
and  Maryland,  nay — 3.  Massachusetts  was  not  repre- 
sented. Virginia  was  divided:  Mr.  Blair  and  Col.  Mason 
voted  yea;  General  Washington  and  Mr.  Madison  voted 
nay,  and  Mr.  Randolph  happened  to  be  out  of  the  House.^' 
This  resolution  was  referred  to  the  Committee  of  Detail. 


22  Journal,  382,  386. 

28  Journal,  382,  386-^88. 
24  Journal,  430. 

29  Journal,  434. 
26  Journal,  437. 
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That  Committee  reported:  ''The  Executive  shall 
not  be  elected  a  second  time."'^  The  question  then 
went  to  the  Committee  on  Unfinished  Business,  which 
omitted  to  make  any  report  on  the  subject.^*  Neither  was 
it  mentioned  in  the  report  of  the  Committee  on  Style. 

2T  Journal,  457. 

28  Jefferson  was  much  opposed  to  the  re-eligibility  of  the  President. 
On  December  20,  1787,  he  wrote  Madison  from  Paris: 

"The  second  feature  of  the  Constitution  I  dislike^  and  strongly 
dislike,  is  the  abandonment,  in  every  instance,  of  the  principle  of 
rotation  in  office,  and  most  particularly  in  the  case  of  the  President. 
Reason  and  experience  tell  us,  that  the  first  magistrate  will  always  be 
re-elected  if  he  may  be  re-elected.  He  is  then  an  officer  for  life.  This 
once  observed,  it  becomes  of  so  much  consequence  to  certain  nations  to 
have  a  friend  or  a  foe  at  the  head  of  our  affairs,  that  they  will  in- 
terfere with  money  and  with  arms.  A  Galloman,  or  an  Angloman,  will 
be  supported  by  the  nation  he  befriends.  If  once  elected,  and  at  a 
second  or  third  election  outvoted  by  one  or  two  votes,  he  will  pretend 
false  votes,  foul  play,  hold  possession  of  the  reins  of  government 
be  supported  by  the  States  voting  for  him^  especially  if  they  be  the 
central  one,  lying  in  a  compact  body  them^lves,  and  separating  their 
opponents;  and  they  will  be  aided  by  one  nation  in  Europe,  while  the 
majority  are  aided  by  another.  The  election  of  a  President  of  Amer- 
ica, some  years  hence,  will  be  much  more  interesting  to  certain  nations 
of  Europe  than  ever  the  election  of  a  King  of  Poland  was.  Beflect 
on  all  the  instances  in  history,  ancient  and  modem,  of  elective  mon- 
archies, and  say  if  they  do  not  give  foundation  for  my  fears — ^the 
Roman  Emperors,  the  Popes  while  they  were  of  any  importance,  the  Ger- 
man Emperors  till  they  became  hereditary  in  practice,  the  Kings  of 
Poland,  the  Deys  of  the  Ottoman  dependencies.  It  may  be  said  that, 
if  elections  are  to  be  attended  with  these  disorders,  the  less  fre- 
quently they  are  repeated  the  better.  But  experience  says  that  to 
free  them  from  disorder  they  must  be  rendered  less  interesting  by  a 
necessity  of  change.  No  foreign  power,  nor  domestic  party,  wiU 
waste  their  blood  and  money  to  elect  a  person  who  must  go  out  at  the 
end  of  a  short  period.  The  power  of  removing  eveiy  fourth  year 
by  the  vote  of  the  people  is  a  power  which  they  will  not  exercise, 
and  if  they  were  disposed  to  exercise  it  they  would  not  be  permitted." 
—Jefferson's  Complete  Works,  vol.  2,  330. 

Again  he  wrote:  "Re-eligibility  makes  the  President  an  officer  for 
life,  and  the  disasters  inseparable  from  an  elected  monarchy  render  it 
preferable,  if  we  cannot  tread  back  that  step,  that  we  should  go  for^ 
ward  and  take  refuge  in  an  hereditary  one.  Of  the  correction  of  this 
Article,  however,  I  entertain  no  present  hope,  because  I  find  it  has 
scarcely  excited  an  objection  in  America,  and  if  it  does  not  take 
place  ere  long,  it  assuredly  never  will.  The  natural  progress  of 
things  is  for  liberty  to  yield  and  government  to  gain  ground.  As 
yet  our  spirits  are  free.  Our  jealousy  is  only  put  to  sleep  by  the 
unlimited  confidence  we  all  repose  in  the  person  to  whom  we  all  look 
as  our  President.    After  him  inferior  characters  may  perhaps  euooeed 
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So  there  was  no  provision  inserted  in  the  Constitution 
rendering  the  Executive  ineligible,  though  such  a  pro- 
vision was  reported  by  the  Convention  and  the  Com- 
mittee of  Detail. 

Duration  of  Executive's  Term.— Having  determined  that 
the  Executive  should  consist  of  a  single  person,  the  Con- 
vention proceeded  to  consider  the  duration  of  his  term. 
On  this  question  there  was  great  difference  of  opinion, 
and  it  was  long  after  it  had  been  presented  to  the  Con- 
vention that  it  was  settled. 

In  the  Committee  of  the  Whole   Mr.  Wilson  favored 

and  awaken  us  to  the  danger  which  his  merit  has  led  us  into." — ^Ford's 
Jefferson,  vol.  5,  20. 

The  foUowing  year  he  again  wrote  from  Paris:  "I  own  I  should 
like  what  Luther  Martin  tells  us  was  repeatedly  voted  and  adhered 
to  by  the  Federal  Convention,  and  only  altered  about  twelve  days 
before  their  rising,  when  some  members  had  gone  off,  to  wit:  that  the 
Executive  should  be  elected  for  seven  years,  and  incapable  forever 
after." — Ford's  Jefferson,  vol.  6,  49. 

But  in  the  closing  years  of  his  life,  Mr.  Jefferson  frankly  admitted 
his  error  on  this  subject.  Commenting  upon  what  he  conceived  to 
be  the  errors  ae  well  aa  the  benefits  of  the  Constitution,  after  it  was 
adopted  by  the  Convention,  he  said: 

"As  not  a  member  of  the  Convention,  however,  nor  probably  a 
single  citizen  of  the  Nation,  had  approved  it  in  all  its  parts,  so  I, 
too,  found  articles  which  I  thought  objectionable.  The  absence  of 
expressed  declarations  ensuring  freedom  of  religion,  freedom  of  the 
press,  freedom  of  the  person  under  the  uninterrupted  protection  of  the 
habeas  corpus  and  trial  by  jury  in  civil  as  well  as  in  criminal  oases, 
excited  my  jealousy,  and  the  re-eligibility  of  the  President  for  life 
I  quite  disapproved.  I  expressed  freely  in  letters  to  my  friends,  and 
most  particularly  to  Mr.  Madison  and  General  Washington,  my  appro- 
bations and  objections.  *  *  •  My  fears  of  that  feature  were 
foimded  on  the  importance  of  the  office,  on  the  fierce  contentions  it 
might  excite  anK>ng  ourselves,  if  continuable  for  life,  and  the  dangers 
of  interference  either  with  money  or  arms  by  foreign  nations,  to  whom 
the  choice  of  an  American  President  might  become  interesting.  My 
wish,  therefore,  was  that  the  President  should  be  elected  for  seven 
years  and  be  ineligible  afterwards.  This  term  I  thought  sufficient 
to  enable  him,  with  the  concurrence  of  the  Legislature,  to  cany  through 
and  establish  any  system  of  improvement  he  should  propose  for  the 
general  good.  But  the  practice  adopted,  I  think,  is  better,  allowing 
his  continuance  for  eight  years,  with  a  liability  to  be  dropped  at 
half  way  of  the  term,  making  that  a  period  of  probation.  »  •  •  The 
example  of  four  Presidents,  voluntarily  retiring  at  the  end  of  their 
eighth  year,  and  the  progress  of  public  opinion,  that  the  principle  is 
salutary,  have  given  it  in  practice  the  force  of  precedent  and  usage, 
insomuch  that  should  a  President  consent  to  be  a  candidate  for  a 
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three  years,  on  the  theory  that  a  re-eligibility  would  be 
provided  for. 

Mr.  Pinckney  was  for  seven  years;  so  was  Franklin, 
and  for  ineligibility." 

Mr.  Mason  was  for  seven  years,  and  for  prohibition 
against  re-eligibility. 

Mr.  Bedford  was  for  three  years. 

By  a  vote  of  five  States  to  four,  the  term  was  fixed 
by  the  Committee  for  seven  years,*"  and  was  so  reported 
to  the  Convention  by  the  Committee  of  the  Whole.'* 

Subsequently  a  motion  by  Dr.  McClurg  to  insert  dur- 
ing good  behavior  in  place  of  seven  years,  was  defeated,** 
and  when  the  question  was  put,  ''should  the  Executive 
continue  for  seven  years  f  it  was  also  defeated  by  a  vote 
of  five  States  to  three."  "Good  behavior"  was  the  term 
suggested  by  Mr.  Hamilton  in  his  plan  for  a  Constitu- 
tion.** The  motion  of  Dr.  McClurg**  met  with  consider- 
able favor  in  the  Convention,  Mr.  Gouvemeur  Morris  and 
Mr.  Broom  supporting  it. 

Mr.  Mason  was  opposed  to  the  motion.  It  would  be 
nearly  impossible,  said  he,  to  define  misbehavior  in  such 
a  manner  as  to  subject  it  to  a  proper  trial:  and  per- 
haps still  more  difficult  to  compel  so  high  an  offender, 
holding  his  office  for  such  a  tenure,  to  submit  to  a  trial. 
He  considered  an  Executive  during  good  behavior  as  a 
softer  name  only  for  an  Executive  for  life,  and  thought 
the  next  would  be  an  easy  step  to  an  hereditary  mon- 
archy. If  the  motion  should  finally  succeed  he  might  him- 
self live  to  see  such  a  revolution.  On  being  put  to  vote, 
the  motion  was  lost,  four  States  voting  for  it  and  six 
against  it.** 

third  election,  I  trust  he  would  he  rejected  on  this  demonstration  of 
amhitiouB  vlewB." — Jefferson's  Memoirs,  vol.  1,  64,  66. 

s»  Bigelow'B  Life  of  Franklin,  vol.  3,  383.     Note. 

so  Journal,  89. 

•1  Journal,  161. 

M  Journal,  372. 

u  Journal,  390. 

M  Journal,  186. 

•B  Dr.  McClurg  was  a  delegate  from  Virginia,  appointed  in  the  place 
of  Patrick  Henry,  who  declined  to  attend  the  Oonrention. — Curtis  on 
the  Constitution,  vol.  2,  173.    Note. 

s«  Journal,  371,  372.  The  following  note  appears  in  the  Journal 
of  the  Convention  in  connection  with  this  vote: 
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The  question  again  came  up,  ''Shall  the  Executive  con- 
tinue for  seven  years?"  and  was  defeated,  three  States 
voting  for  it  and  five  against  it.*^  This  left  the  term 
of  the  Executive  unsettled. 

Subsequently  Mr.  Williamson  said  he  was  for  going 
back  to  the  original  term  of  seven  years,  and  rendering 
the  Executive  ineligible  to  reelection.  With  this  pre- 
caution he  had  no  objection  to  a  longer  term  than  seven 
years.    He  would  go  as  far  as  ten  or  twelve  years. 

Mr.  Oerry  said  that  the  Executive  should  be  independent 
of  the  Legislature.  The  longer  the  duration  of  his  ap- 
pointment, the  more  will  his  dependence  be  diminished. 
It  would  be  better  for  him  to  continue  ten,  fifteen,  or  even 
twenty  years,  and  be  ineligible  afterwards.'* 

Luther  Martin  moved  that  the  appointment  of  the 
Executive  shall  continue  for  eleven  years.  Mr.  Gerry 
suggested  fifteen  years.  Mr.  King  favored  twenty  years, 
and  added  that  ''this  is  the  medium  life  of  princes."  Mr. 
Davie  proposed  eight  years." 

Later  the  Convention  fixed  the  term  of  the  Executive 
at  seven  years,  the  vote  standing  six  yeas  and  three 
nays.  General  Washington  and  Mr.  Madison  voted  nay.*^ 
This  provision  was  retained  until  the  unfinished  business 
of  the  Convention  was  referred  to  the  Committee  of 
Eleven,  That  Committee  changed  the  term  of  the  Ex- 
ecutive and  provided  that  he  should  hold  his  ofiice  four 
years,*^  and  this  was  incorporated  in  the  report  of  the 
Committee  on  Style.**    Neither  the  report  of  the  Committee 

ThU  vote  is  not  to  be  considered  as  any  certain  index  of  opinion, 
as  a  number  of  the  affirmative  probably  had  it  chiefly  in  view  to 
alarm  those  attached  to  a  dependence  of  the  Executive  on  the  Legis- 
lature, and  thereby  facilitate  some  final  arrangement  of  a  contrary 
tendency.  The  avowed  friends  of  an  Executive  'during  good  behavior* 
were  not  more  than  three  or  four^  nor  is  it  certain  they  would  have 
.  adhered  to  such  a  tenure.  An  independence  of  the  three  great  depart- 
ments of  each  other,  as  far  as  possible,  and  the  responsibility  of  all 
to  the  will  of  the  community,  seemed  to  be  generally  admitted  as  the 
true  basis  of  a  well  constructed  government." — Journal,  373. 

«7  Journal,  390. 

38  Journal,  420,  421. 

80  Journal,  422. 

^0  Journal,  437. 

*i  Journal,  664. 

*2  Journal,  707. 
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of  Eleven  nor  that  of  the  Committee  on  Style  discloses 
why  four  years  was  agreed  upon  as  the  term  of  the  Ex- 
ecutive,  nor  whether  there  was  any  discussion  upon  the 
question,  and  we  are  left  without  information  on  the  sub- 
ject except  that  that  term  was  approved  by  the  commit- 
tees and  in  that  way  it  passed  into  the  Constitution.^ 

4s  In  the  Jaumal  of  the  Proceedings  of  the  Oonvention  it  is  sug- 
gested that  the  term  of  twenty  years,  proposed  by  Mr.  King,  might 
have  been  meant  as  a  caricature  of  the  previous  motions  in  order  to 
defeat  the  object  of  them.    Journal,  422. 

On  the  20th  of  September,  1813,  and  after  he  had  been  twice 
elected  President,  Jefferson  wrote:  "I  am  for  responsibilities  at  short 
periods,  seeing  neither  reason  nor  safety  in  making  public  functional 
ries  independent  of  the  nation  for  life,  or  even  for  long  terms  of 
years.  On  this  principle,  I  prefer  the  presidoitial  term  of  four  years, 
to  that  of  seven  years,  which  I  myself  had  at  first  suggested,  imnigring 
to  it,  however,  ineligibility  forever  after,  and  I  wish  it  were  now 
annexed  to  the  second  quadrennial  election  of  President." — Jefferson's 
Complete  Works,  vol.  6,  213. 

Concerning  the  duration  of  the  President's  term,  Mr.  Justice  Miller 
has  expressed  the  following  opinion: 

"Hie  experience  of  nearly  a  hundred  years  of  government  under 
this  Constitution  has  produced  in  the  minds  of  many  thinking  men 
and  able  statesmen  a  belief  that  the  term  of  four  years  prescribed  for 
the  office  of  President  is  too  short.  The  great  disturbance  of  public 
tranquility  produced  by  the  recurring  election  of  a  President  once 
in  four  years,  the  enormous  patronage  which  belongs  to  the  presidential 
office,  stimulating  all  the  activities,  and  many  of  the  most  evil  passions, 
of  the  human  heart,  and  the  fact  that  this  struggle,  owing  to  the 
shortaiess  of  the  period  between  one  election  and  another,  is  always 
going  on  more  or  less  by  way  of  preparation  for  that  event,  leaving 
the  public  mind  at  no  time  open  to  that  calmness  which  is  necessary 
to  a  just  consideration  and  appreciation  of  the  measures  of  govern- 
ment policy  which  ought  to  influence  their  votes,  are  strong  aiguments 
for  this  belief.  As  we  shall  see  hereafter,  it  is  the  duty  of  the  Presi- 
dent to  suggest  to  the  legislative  body  and  recommend  for  their  con- 
sideration measures  of  public  policy  which  must  more  or  less  affect 
the  prosperity  and  happiness  of  the  entire  peopla  If  he  were  asepured, 
by  the  length  of  the  period  for  which  he  would  hold  the  office,  of  a 
sufficient  time  in  which  his  measures,  if  enacted,  could  be  fairly 
judged  on  their  merits,  or  his  recommendations,  whether  enacted  or 
not,  could  have  the  just  estimation  of  the  public  sentiment;  that 
the  independence  and  faithful  expression  of  his  convictions,  which 
can  only  make  such  recommendations  useful,  would  have  a  fair  sup- 
port in  these  considerations;  while,  if  he  be  desirous  of  a  re-election, 
as  has  proved  to  be  almost  universal,  or  if  having  no  desire  for  re- 
election he  has  that  reasonable  wish  to  retire  with  a  favorable  estimate 
of  his  conduct,  which  is  natural  to  all  men, — ^he  would  be  much  in- 
fluenced by  these  considerations  to  recommend  that  which  was  policy 
rather  than  that  which  was  wise,  and  to  frame  his  conduct  in  aoooManoe 
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In  the  execution  of  his  powers,  the  Precddent  may 
act  through  other  officers  and  their  acts  become  his. 
— ^The  executive  power  of  the  President  first  came  be- 
fore the  Supreme  Court  for  review  in  the  case  of  Marbury 
V.  Madison,  in  1803.  The  case  arose  upon  the  following 
facts:  President  John  Adams  had  nominated  Marbury 
and  others  to  be  justices  of  the  peace  for  the  District 
of  Columbia.  The  Senate  had  confirmed  the  nominations 
and  commissions  had  been  made  out  and  signed  by  the 
President  and  the  seal  of  the  United  States  had  been 
af&xed  to  them,  but  the  commissions  had  not  been  de- 
livered. On  the  following  day,  Mr.  Jefferson  was  inaug- 
urated President  and  Mr.  Madison  was  appointed  Secre- 
tary of  State.  Upon  application  being  made  to  Mr. 
Madison  by  Mr.  Marbury  for  his  commission  it  was  re- 
fused. An  action  in  mandamus  was  then  commenced 
in  the  Supreme  Court  to  compel  the  delivery  of  the 
commission.  In  delivering  his  opinion,  Chief  Justice  Mar- 
shall in  commenting  upon  the  power  of  the  President, 
said: 

**By  the  Constitution  of  the  United  States,  the  Presi- 
dent is  invested  with  certain  important  political  powers, 
in  the  exercise  of  which  he  is  to  use  his  own  discre- 
tion, and  is  accountable  only  to  his  country  in  his  polit- 
ical character,  and  to  his  own  conscience.  To  aid  him  in 
the  performance  of  these  duties,  he  is  authorized  to  ap- 
point certain  ofScers,  who  act  by  his  authority  and  in  con- 
formity with  his  orders. 

"In  such  cases  their  acts  are  his  acts;  and  whatever 
opinion  may  be  entertained  of  the  manner  in  which  ex- 
ecutive discretion  may  be  used,  still  there  exists,  and  can 
exist,  no  power  to   control  that  discretion.    .    .    .    The 

with  his  view  of  what  the  public  would  say  at  the  time,  rather  than 
what  might  be  their  estimate,  after  a  long  and  calm  consideration. 

"In  opposition  to  these  views  it  has  been  urged  that  a  President 
elected  for  a  long  period  would,  by  the  use  of  the  patronage  at  his 
disposal,  by  the  arts  of  the  politician  and  the  great  influence  which 
he  would  be  enabled  to  exert  over  the  popular  voice  by  the  exercise  of 
power  for  a  lengthened  period,  always  be  able  to  secure  a  re-election; 
and  it  would  be  in  the  end  equivalent  to  holding  the  office  for  life. 
Probably  some  period  longer  than  four  years  and  shorter  than  ten 
would  be  found  to  remove  the  principal  objectionB  to  the  present 
short  term  without  incurring  the  dangers  incident  to  a  longer  one.'* 
— ^Miller  on  the  Constitution,  151,  152. 
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application  of  this  remark  will  be  perceived  by  adverting 
to  the  act  of  Congress  for  establishing  the  department  of 
foreign  affairs.  This  officer,  as  his  duties  were  prescribed 
by  that  act,  is  to  conform  precisely  to  the  will  of  the 
President.  He  is  the  mere  organ  by  whom  that  will  is 
communicated.  The  acts  of  such  an  officer,  as  an  officer, 
can  never  be  examinable  by  the  courts. 

''But  when  the  legislature  proceeds  to  impose  on  that 
officer  other  duties,  when  he  is  directed  peremptorily 
to  perform  certain  acts,  when  the  rights  of  individuals 
are  dependent  on  the  performance  of  those  acts: — he 
is  so  far  the  officer  of  the  law;  is  amenable  to  the  laws 
for  his  conduct  and  cannot  at  his  discretion  sport  away 
the  vested  rights  of  others. 

"The  conclusion  from  this  reasoning  is,  that  where  the 
heads  of  departments  are  the  political  or  confidential  agents 
of  the  executive,  merely  to  execute  the  will  of  the  Pres- 
ident, or  rather  to  act  in  cases  in  which  the  executive 
possesses  a  constitutional  or  legal  discretion,  nothing  can 
be  more  perfectly  clear  than  that  their  acts  are  only 
politically  examinable.  But  where  a  specific  duty  is  as- 
signed by  law,  and  individual  rights  depend  upon  the 
performance  of  that  duty,  it  seems  equally  clear  that 
the  individual  who  considers  himself  injured  has  a  right 
to  resort  to  the  laws   of  his   country  for   a  remedy."** 

An  analysis  of  this  language  shows:  First,  that  the 
President  has  to  perform  certain  political  duties  in  the 
execution  of  which  he  is  only  accountable  to  his  country 
and  his  conscience;  that  he  may  appoint  certain  officers 
to  assist  him  in  the  execution  of  these  duties,  and  the 
official  acts  of  such  officers  become  the  official  acts  of 
the  President,  because  they  are  the  organs  which  com- 
municate his  executive  will.  Second,  when  other  duties 
are  imposed  by  Congress  on  such  officers  as  the  Presi- 
dent calls  to  his  assistance,  and  individual  rights  depend 
upon  the  performance  of  those  duties,  such  officers  be- 
come the  officers  of  the  law  and  are  amenable  to  the 
law  for  their  conduct  and  cannot,  at  their  discretion, 
** sport  away  the  vested  rights  of  others.*' 

In  the  exercise  of  his  executive  powers  under  the  Con- 
stitution, the  President  may  act  through  the  heads  of  the 

4*  Marbury  v.  Madison,  1  Cranch,  166,  166, 


THE  EXECUTIVE.  873 

appropriate  executive  departments  and  their  official  acts 
done  in  the  regular  course  of  official  business  are  presumed 
to  be  his  acts.*' 

When  the  President  acts  judicially. — ^In  some  cases 
the  President  acts  judicially  and  exercises  judicial  powers. 
Thus  in  passing  upon  the  finding  of  a  courtmartial  he  acts 
judicially  and  in  a  case  of  that  character  he  cannot  dele- 
gate his  duties.  It  is  his  personal  judgment  that  a  party 
is  entitled  to,  who  feels  that  he  is  wronged  by  the  finding, 
and  the  President  cannot  delegate  the  decision  to  an- 
other.*' 

The  President  cannot,  ''in  a  physical  sense,  by  his  own 
mind  determine  both  in  principle  and  in  detail,  and  in 
his  own  person  perform,  all  the  vast  multiplicity  of  mat- 
ters involved  in  the  administration  of  the  Government 
of  the  United  States.  He  is  the  constitutional  chief  of 
the  civil  administration,  as  he  is  of  the  military  force  of 
the  country,  and  its  administration;  but  he  cannot  be  sub- 
stituted in  person  into  all  the  acts  of  the  civil  officers 
of  state,  any  more  than  into  all  the  acts  of  the  officers, 
soldiers,  and  sailors  of  the  Army  and  Navy.  He  cannot 
in  person  communicate  the  executive  will,  except  to  a 
very  limited  number  of  the  public  officers,  civil  or  mili- 
tary. He  can  even,  by  his  own  signature,  make  attesta- 
tion to  but  a  small  proportion  of  the  acts  civil  or  military 
performed  by  his  authority  as  the  Chief  Executive  of 
the  Government.  ...  As  a  general  rule,  therefore, 
the  direction  of  the  President  is  to  be  presumed  in  all 
instructions  and  orders  issued  from  the  competent  depart- 
ment; and  official  instructions,  issued  by  the  heads  of  the 
several  executive  departments,  civil  or  military,  within 
their  respective  jurisdictions,  are  valid  and  lawful,  vnthout 
containing  express  reference  to  the  direction  of  the  Pres- 
ident.''*^ 

It  is  purely  discretionary  with  the  President  whether 
he  will  interpose  for  the  protection  of  the  lives  or  property 
of  citizens  of  the  United  States  abroad.  Under  our  sys- 
tem of  government  a  citizen  abroad  is  as  much  entitled 
to  protection  as  a  citizen  at  home,  but  the  question  of 

4«  Runkle  v.  United  States,  122  U.  S.,  657. 
*•  Runkle  v.  United  States,  122  U.  S.,  557. 
*T  7  Op.  A.  G.,  479,  482. 


874  CONSTITUTION    OF    THE    UNITED    STATES. 

interposition  is  one  of  purely  executive  discretion.  If 
he  does  interpose  through  the  proper  officer  or  depart- 
ment, neither  he  nor  his  authorized  agent  is  personally 
civilly  responsible  for  the  consequences.^* 

Neither  the  President  nor  his  authorized  agents  can. 
be  compelled  by  mandamus  to  present  a  claim  of  an  Amer- 
ican citizen  against  a  foreign  government  for  adjudica^ 
tion,^®  nor  has  the  President  any  authority  to  perform 
any  official  act  which  is  not  authorized  by  the  Constitution 
or  the  laws.*** 

48  Durand  v.  Hollina,  4  Blaichford,  G.  G.  451,  456. 
«•  Holzendorf  y.  Hay,  20  App.  Gases,  D.  G.,  580,  581. 
so  19  Op.  A.  O.,  377-380;  17  Op.  A.  G.,  528. 


CHAPTEE  XXXV. 

?rHB  EXEOUTIVB,  CONTINUED — SELECTION  OP  EXEOUTIVB — ^VAOANOT 
IN  PRBSIDENTIAL  OFFICE — COMPENSATION  OF  PRESIDENT. 

Each  State  lAall  appoint,  in  such  Manner  as  the  Legisla- 
ture thereof  may  direct,  a  Number  of  Electors,  equal  to  the 
whole  Number  of  Senators  and  Representatives  to  which 
the  State  may  be  entitled  in  the  Congress :  but  no  Senator 
or  Bepresentative,  or  Person  holding  an  OflSce  of  Tmst  or 
Profit  under  the  United  States,  shall  be  appointed  an 
Beotor. 

How  should  the  Executive  be  elected? — ^The  Convention 
having  decided  that  there  should  be  a  single  Executive  it 
became  important  to  determine  how  he  should  be  elected, 
and  on  this  subject  there  was  also  great  difference  of 
opinion.  Mr.  Randolph's  plan  provided  that  the  National 
Executive  should  be  chosen  by  the  '' National  Legisla- 
ture.''^ 

Mr.  Paterson  urged  that  Congress  be  authorized  ''to 
elect  the  Federal  Executive.'*' 

Mr.  Hamilton  proposed  that  "the  Executive  be  elected 
by  electors  chosen  by  the  people  in  election  districts."* 

Mr.  Gerry  moved  the  election  of  the  National  Executive 
by  the  executives  of  the  States,*  but  this  received  no 
afiSrmative  vote. 

The  Committee  of  the  Whole  reported  in  favor  of  Mr. 
Randolph's   plan,"    which   developed    a    great   variety   of 

1  Journal,  62. 

2  Journal,  165. 

3  Journal,  185. 

4  Journal,  136. 
6  Journal,  161. 

In  his  complete  plan  for  a  Constitution  which  Hamilton  prepared 
juat  before  the  Convention  adjourned,  he  provided:  "After  a  vacancy 
in  the  presidential  office  the  Judges  of  the  Supreme  Court  should  cause 
notice  to  be  given  in  each  State  of  such  vacancy  and  they  should 
appoint  a  day  on  which  electors  should  be  elected  who  should  be 
called  the  first  electors,  and  another  day  for  a  meeting  of  the  electors 
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opinion  and  was  the  occasion  of  a  long  and  spirited  debate. 

Mr.  Wilson  was  in  favor  of  electing  the  Executive  by 
the  vote  of  the  people. 

Mr.  Sherman  was  for  the  appointment  by  the  National 
Legislature. 

Mr.  Qouvemeur  Morris  thought  the  Executive  should 
be  elected  by  the  people  at  large,  freeholders  of  the  coun- 
try. If  the  people  should  elect,  they  would  never  fail 
to  prefer  some  man  of  distinguished  character  or  serv- 
ices; some  man,  if  he  might  so  speak,  of  continental  reputa- 
tion. If  the  Legislature  elect  it  will  be  the  work  of  in- 
trigue, of  cabal  and  of  faction ;  it  would  be  like  the  election 
of  a  Pope  by  a  conclave  of  cardinals;  real  merit  will 
rarely  be  the  title  to  the  appointment.  He  moved  to  strike 
out  the  expression  ''National  Legislature''  and  insert 
"citizens  of  the  United  States." 

Mr.  Pinckney  thought  the  election  by  the  people  was 
liable  to  the  most  obvious  and  striking  objections.  They 
will  be  led  by  a  few  active  and  designing  men.  The 
National  Legislature,  being  most  immediately  interested 
in  the  laws  made  by  themselves,  will  be  most  attentive  to 
the  choice  of  a  fit  man  to  carry  them  into  execution. 

Mr.  Mason  conceived  it  would  be  as  unnatural  to  refer 
the  choice  of  a  proper  character  for  Chief  Magistrate 
to  the  people,  as  it  would  to  refer  a  trial  of  colors 
to  a  blind  man.  The  extent  of  the  country  renders  it 
impossible  that  the  people  can  have  the  requisite  capacity 
to  judge  of  the  respective  pretensions  of  the  candidates. 

The  proposal  to  elect  by  vote  of  the  people,  instead  of 
by  the  Legislature,  was  defeated,  Pennsylvania  being 
the    only   State   voting  yea.' 

Mr.  Luther  Martin  then  moved  that  the  Executive  be 
chosen  by  Electors  appointed  by  the  Legislatures  of  the 
States,  but  this  was  defeated  also,  only  Delaware  and 
Maryland  voting  for  it.  The  question  then  being  put  on 
Mr.    Randolph's    plan    that    the    "Executive    should    be 

and  still  another  day  for  a  meeting  of  electors  who  were  to  be 
chosen  by  the  ftrst  electors.  The  electors  should  meet  and  vote  by 
ballot  for  a  President  who  should  not  be  one  of  their  own  number— 
unless  Congress  directed  otherwise." — ^Hamilton's  Works,  vol.  2,  399, 
400.  His  plan  was  exceedingly  complicated,  and  it  is  doubtful  if  it 
could  ever  have  been  made  successful. 
«  Journal,  365-3G8. 
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chosen  by  the  National  Legislature/'  it  passed  unani- 
mously.^ 

When  the  subject  of  the  Executive  was  again  consid- 
ered, Mr.  Wilson  said:  ''It  seems  to  be  the  unanimous 
sense  that  the  Executive  should  not  be  appointed  by  the 
Legislature,  unless  he  be  rendered  ineligible  a  second 
time."  He  perceived  with  pleasure  that  the  idea  was 
gaining  ground  of  an  election,  mediately  or  immediately, 
by  the  people. 

Mr.  Madison  said:  ''If  it  be  a  fundamental  principle 
of  free  government  that  the  legislative,  executive  and 
judiciary  powers  shall  be  separately  exercised,  it  is  equally 
so  that  they  be  independently  exercised."  There  is,  said 
he,  the  same  and  perhaps  greater  reason  why  the  Ex- 
ecutive should  be  independent  of  the  Legislature,  than 
why  the  Judiciary  should.  .  .  .  The  people  at  large 
were  in  his  opinion  the  fittest.  It  would  be  as  likely  as 
any  plan  that  could  be  devised  to  produce  an  executive 
magistrate  of  distinguished  character.  The  people  gener- 
ally could  only  know  and  vote  for  some  citizen  whose 
merits  had  rendered  him  an  object  of  general  attention 
and  esteem.* 

Mr.  Grerry  urged  the  expediency  of  an  appointment  of 
the  Executive  by  Electors  to  be  chosen  by  the  State 
Executives.  The  people  of  the  States,  he  said,  will  then 
choose  the  first  branch,  and  the  Legislatures  of  the  States 
the  second  branch  of  the  National  Legislature;  while  the 
Executives  of  the  States  will  elect  the  National  Executive. 
This  would  form  a  strong  attachment  in  the  States  to  the 
national  system.  The  popular  mode  of  electing  the 
Chief  Magistrate  would  be  the  worst  of  all.  If  he  should 
be  so  elected,  and  should  do  his  duty,  he  would  be 
turned   out  for  it. 

At  this  point  Mr.  Gouvemeur  Morris  moved  that  the 
^  constitution  of  the  Executive  generally  be  reconsidered, 
which  was  carried  by  a  unanimous  vote.* 

Mr.  Ellsworth  then  moved  to  strike  out  that  the  Exec- 
utive be  appointed  by  the  National  Legislature,  and  insert 
**to  be  chosen  by  Electors,  appointed  by  the  Legislatures 
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of  the  States  in  the  following  ratio,  to  wit:  one  for  each 
State  not  exceeding  two  hundred  thousand  inhabitants; 
two  for  each  above  that  number  and  not  exceeding  three 
hundred  thousand,  and  three  for  each  State  exceeding 
three  hundred  thousand."  Mr.  Ellsworth's  motion  was 
divided,  and  the  first  part,  **  Shall  the  National  Executive 
be  appointed  by  Electors!"  was  carried  by  a  vote  of  six 
States  to  three.^*^  The  second  part  of  the  motion,  **  Shall 
the  Electors  be  chosen  by  the  State  Legislature?"  then 
carried  by  eight  to  two.  That  part  of  the  motion  re- 
lating to  the  ratio  of  the  States  in  choosing  Electors  was 
postponed. 

The  method  of  appointing  the  Executive  was  recon- 
sidered, and  Mr.  Houston,  going  back  to  Randolph's  plan, 
moved  that  he  be  appointed  by  the  National  Legisla- 
ture, and  this  was  carried  by  a  vote  of  seven  States 
to  four.^^ 

Mr.  Wilson  then  said:  The  difficulties  and  perplexi- 
ties into  which  the  house  is  thrown,  proceed  from  the 
election  by  the  Legislature,  which  he  was  sorry  had 
been  reinstated.  The  inconvenience  of  this  mode  was 
such,  that  he  would  agree  to  almost  any  length  of  time 
in  order  to  get  rid  of  the  dependence  which  must  result 
from  it.  ...  As  the  great  difficulty  seems  to  spring 
from  the  mode  of  election,  he  would  suggest  a  mode 
which  had  not  been  mentioned.  It  was,  that  the  Executive 
be  elected  for  six  years  by  a  small  number,  not  more 
than  fifteen,  of  the  National  Legislature,  to  be  drawn  from 
it,  not  by  ballot,  but  by  lot,  and  who  should  retire  im- 
mediately and  make  the  election  without  separating. 
By  this  mode  intrigue  would  be  avoided  in  the  first  in- 
stance, and  the  dependence  would  be  diminished. 

Mr.  Gouvemeur  Morris:  Of  all  possible  modes  of 
appointment  that  by  the  Legislature  is  the  worst.  If 
the  Legislature  is  to  appoint,  and  to  impeach,  or  to  in- 
fluence the  impeachment,  the  Executive  wiU  be  the  mere 
creature  of  it.** 

Mr.  Wilson  then  moved  "that  the  Executive  be  chosen 
every    years  by  Electors,   to   be   taken  by  lot 
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from  the  National  Legislature,  who  shall  proceed  im- 
mediately to  the  choice  of  the  Executive,  and  not  separate 
until  it  be  made."    This  was  seconded  by  Mr.  Carroll. 

Mr.  Gerry:  This  is  committing  too  much  to  chance. 
If  the  lot  should  fall  on  a  set  of  unworthy  men  an  un- 
worthy Executive  must  be  saddled  on  the  country. 

Mr.  King:  The  lot  might  fall  on  a  majority  of  the 
same  State,  which  would  insure  the  election  of  a  man 
from  that  State.  We  ought  to  be  governed  by  reason, 
not    by  chance.     The  motion  was  then  postponed." 

Mr.  Ellsworth  moved  '^that  the  Executive  be  appointed 
by  the  Legislature,  except  when  the  Magistrate  last 
chosen  shall  have  continued  in  office  the  whole  term  for 
which  he  was  chosen,  and  be  re-eligible ;  in  which  case  the 
choice  shall  be  by  Electors  appointed  by  the  Legislatures 
of  the  States  for  that  purpose."^* 

Mr.  Madison  spoke  at  length  in  opposition  to  the  mo- 
tion, which  was  then  put  and  lost,  four  votes  being  cast 
for  it  and  seven  against  it. 

Mr.  Pinckney  then  moved  that  the  ''election  by  the 
Legislature  be  qualified  with  a  proviso,  that  no  person  be 
eligible  for  more  than  six  years  in  any  twelve  years.  "^' 
Mr.  Mason  favored  this  plan,  and  so  did  Mr.  Gerry. 

Mr.  Williamson  opposed  an  election  by  the  Legislature, 
and  thought  it  opened  a  door  for  foreign  influence.  He 
suggested  as  a  cure  for  the  difficulty  that  each  man  should 
vote  for  three  candidates;  one  of  them  would  probably 
be  from  his  own  State. 

Mr.  Qouvemeur  Morris  liked  this  idea,  suggesting  as 
an  amendment  that  each  man  should  vote  for  two  persons, 
one  of  whom  at  least  should  not  be  of  his  own  State.^* 
Mr.  Madison  thought  something  valuable  might  be  made 
of  this  suggestion  with  the  proposed  amendment  adopted. 

Mr.  (Jerry  thought  a  popular  election  in  this  case  was 
radically  vicious.  The  ignorance  of  the  people  would  put 
it  in  the  power  of  one  set  of  men  dispersed  through  the 
Union,  and  acting  in  concert,  to  delude  them  into  any 
appointment.     He  observed  that  such  a  society  of  men 
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existed  in  the  Order  of  the  Cincinnati.  They  are 
respectable,  united  and  influential.  They  will,  in  fact, 
elect  the  Chief  Mag^trate  in  every  instance,  if  the  election 
be  referred  to  the  people.  His  respect  for  the  characters 
composing  this  Society  could  not  blind  him  to  the  danger 
and  impropriety  of  throwing  such  a  power  into  their 
hands. 

Mr.  Dickinson  thought  the  people  of  each  State  could 
choose  its  best  citizen.  Out  of  the  thirteen  names  thus 
selected,  an  Executive  Magistrate  might  be  chosen  either 
by  the  National  Legislature  or  by  Electors  appointed 
by   it." 

Mr.  Mason  reviewed  the  seven  proposals  whicji  had  been 
made  on  the  election  of  the  Executive,  and  closed  by 
saying,  after  reviewing  all  these  various  modes,  that  he 
was  led  to  conclude  that  an  election  by  the  National 
Legislature,  as  originally  proposed,  was  the  best.  If  it 
was  liable  to  objections,  it  was  liable  to  fewer  than  any 
other." 

The  resolution  was  finally  referred  to  the  Committee  of 
Detail,  with  the  recommendation  that  the  **  National  Ex- 
ecutive be  chosen  by  the  National  Legislature.""  That 
committee  in  turn  reported  to  the  Convention:  "The 
Executive  of  the  United  States  shall  be  elected  by  ballot 
by  the  Legislature.*'*^  When  the  subject  came  up  in  the 
Convention  Mr.  Carroll  moved  to  strike  out  **by  the 
Legislature**  and  insert  **by  the  people,**  and  this  was 
seconded  by  Mr.  Wilson,  but  the  motion  received  the 
vote   of  only  two   States,   Pennsylvania   and   Delaware.'* 

Mr.  Gouverneur  Morris  still  opposed  the  election  of  the 
President  by  the  Legislature.  Cabal  and  corruption  are 
attached  to  that  mode  of  election,  said  he;  so  is  eligibility 
a  second  time.  Hence  the  Executive  is  interested  in  court- 
ing popularity  in  the  Legislature,  by  sacrificing  his  execu- 
tive rights.  To  guard  against  all  these  fevils,  he  moved 
that  the  President  "shall  be  chosen  by  Electors  to  be 
chosen  by  the  people  of  the  several  States.'*     This  was 
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seconded  by  Mr.  Carroll,  but  it  was  defeated  by  six 
States  to  five.** 

The  subject  was  referred,  with  other  unfinished  business, 
to  the  Committee  of  One  from  each  State,**  and  on  the 
4th  of  September  that  committee  reported: 

**The  Executive  shall  be  elected  in  the  following  man- 
ner: Each  State  shall  appoint,  in  such  manner  as  its 
Legislature  may  direct,  a  number  of  electors  equal  to  the 
whole  number  of  Senators  and  members  of  the  House  of 
Bepresentatives  to  which  the  State  may  be  entitled  in  the 
Legislature.  The  Electors  shall  meet  in  their  respective 
States,  and  vote  by  ballot  for  two  persons,  of  whom  one 
at  least  shall  not  be  an  inhabitant  of  the  same  State 
with  themselves;  and  they  shall  make  a  list  of  all  the  per- 
sons voted  for,  and  of  the  number  of  votes  for  each, 
which  list  they  shall  sign  and  certify,  and  transmit 
sealed  to  the  seat  of  the  General  Government,  directed 
to  the  President  of  the  Senate.  The  President  of  the 
Senate  shall  in  that  house  open  all  the  certificates,  and  the 
votes  shall  be  then  and  there  counted.  The  person  hav- 
ing the  greatest  number  of  votes  shall  be  the  President,  if 
such  number  be  a  majority  of  that  of  the  Electors;  and 
if  there  be  more  than  one  who  have  such  a  majority, 
and  have  an  equal  number  of  votes,  then  the  Senate  shall 
immediately  choose  by  ballot  one  of  them  for  President; 
but  if  no  person  have  a  majority,  then  from  the  five 
highest  on  the  list,  the  Senate  shall  choose  by  ballot  the 
President."" 

When  the  report  came  before  the  Convention  Mr.  Ran- 
dolph demanded  to  know  why  changes  in  the  mode  of 
electing  the  Executive  were  made. 

Mr.  Gouverneur  Morris,  who  was  a  member  of  the 
committee,  said  that  he  would  give  the  reasons  of  the 
committee  and  his  own.  The  first  was  the  danger  of  in- 
trigue and  faction,  if  the  appointment  should  be  made 
by  the  Legislature.  The  next  was  the  inconvenience  of 
an  ineligibility  required  by  that  mode  in  order  to  lessen 
its  evils.  The  third  was  the  difficulty  of  establishing 
a  court  of  impeachments  other  than  the  Senate,  which 
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would  not  be  so  proper  for  the  trial,  nor  the  other  branch 
for  the  impeachment  of  the  President,  if  appointed  by 
the  Legislature.  In  the  fourth  place,  nobody  had  appeared 
to  be  satisfied  with  an  appointment  by  the  Legislature. 
In  the  fifth  place,  many  were  anxious  even  for  an  imme- 
diate choice  by  the  people.  And  finally,  the  sixth  reason 
was  the  indispensable  necessity  of  making  the  Executive 
independent  of  the  Legislature.  As  the  Electors  would 
vote  at  the  same  time,  throughout  the  United  States, 
and  at  so  great  a  distance  from  each  other,  the  great 
evil  of  cabal  would  be  avoided.  It  would  be  impossible, 
also,    to    corrupt    them." 

Col.  Mason  confessed  that  the  plan  of  the  committee 
had  removed  some  capital  objections,  particularly  the 
danger  of  cabal  and  corruption.  It  was  liable,  however, 
to  this  strong  objection,  that  nineteen  times  in  twenty  the 
President  would  be  chosen  by  the  Senate,  an  improper 
body  for  the  purpose. 

Mr.  Butler  thought  the  mode  not  free  from  objections; 
but  much  more  free  than  an  election  by  the  Legislature. 

Mr.  Pinckney  stated  as  objections  to  the  mode:  First, 
it  throws  the  whole  appointment  into  the  hands  of  the 
Senate.  Second,  the  electors  will  be  strangers  to  the 
several  candidates,  and  of  course  unable  to  decide  on 
their  comparative  merits.  Third,  it  makes  the  Executive 
re-eligible,  which  will  endanger  the  public  liberty.  Fourth, 
it  makes  the  same  body  of  men  which  will  in  fact  elect 
the   President   his   judges   in   case   of   an  impeachment.^* 

Mr.  Wilson:  This  subject  has  greatly  divided  the 
House,  and  will  also  divide  the  people  out  of  doors-  It 
is  the  most  difficult  of  all  which  we  have  had  to  decide. 
He  had  never  made  up  an  opinion  on  it  entirely  to  his 
own  satisfaction.  He  thought  the  plan,  on  the  whole, 
a  valuable  improvement  on  the  former.  It  got  rid  of  one 
great  evil,  that  of  cabal  and  corruption. 

Mr.  Randolph  preferred  the  former  mode  of  constituting 
the  Executive,  but  if  the  change  was  to  be  made,  he 
wished  to  know  why  the  eventual  election  was  referred 
to  the  Senate^  and  not  to  the  Legislature.  He  saw  no 
necessity  for  this  and  many  objections  to  it. 
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Mr.  Gouverneur  Morris  said  in  reply:  **The  Senate  was 
preferred  because  fewer  could  then  say  to  the  President, 
'You  owe  your  appointment  to  us.'  *'  He  thought  the 
President  would  not  depend  so  much  on  the  Senate 
for  his  reappointment,  as  on  his  general  good  conduct.^^ 

Mr.  King  and  Mr.  Gerry  moved  to  amend  the  report 
of  the  committee  by  inserting  after  the  words  **may  be 
entitled  in  the  Legislature"  the  following:  **But  no  per- 
son shall  be  appointed  an  Elector  who  is  a  member  of  the 
Legislature  of  the  United  States,  or  who  holds  any  office 
of  profit  or  trust  under  the  United  States," — which  passed 
unanimously  and  without  debate. 

Mr.  Gerry  proposed,  as  the  President  was  to  be  elected 
by  the  Senate  out  of  the  five  highest  candidates,  that  if  he 
should  not,  at  the  end  of  his  term,  be  reelected  by  a 
majority  of  the  Electors,  and  no  other  candidate  should 
have  a  majority,  the  eventual  election  should  be  made  by 
the  Legislature.  This,  he  said,  would  relieve  the  President 
from  his  particular  dependence  on  the  Senate  for  his 
continuance  in  office. 

Mr.  King  liked  the  idea,  as  calculated  to  satisfy  par- 
ticular members  and  promote  unanimity,  and  as  likely 
to  operate  but  seldom. 

Mr.  Bead  opposed  it;  remarking,  that  if  individual 
members  were  to  be  indulged,  alterations  would  be  neces- 
sary to  satisfy  most  of  them. 

Mr.  Williamson  espoused  it,  as  a  reasonable  precaution 
against  the  undue  influence  of  the  Senate. 

Mr.  Sherman  liked  the  arrangement  as  it  stood,  though 
he  should  not  be  averse  to  some  amendments.  He  thought 
that  if  the  Legislature  were  to  have  the  eventual  appoint- 
ment, instead  of  the  Senate,  it  ought  to  vote  in  the  case 
by  States, — ^in  favor  of  the  small  States,  as  the  large 
States  would  have  so  great  an  advantage  in  nominating 
the  candidates. 

Mr.  Gouverneur  Morris  thought  favorably  of  Mr.  Ger- 
ry's proposal.  It  would  free  the  President  from  being 
tempted,  in  naming  to  offices,  to  conform  to  the  will  of 
the  Senate  and  thereby  virtually  to  give  the  appoint- 
ments to  office  to  the  Senate. 

Mr.  Wilson  said  he  had  weighed  everything  carefully 
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in  the  report  of  the  committee  for  remodeling  the  con- 
stitution of  the  Executive;  and  on  combining  it  with 
other  parts  of  the  plan,  he  was  obliged  to  consider  the 
whole  as  having  a  dangerous  tendency  to  aristocracy, 
as  throwing  a  dangerous  power  into  the  hands  of  the 
Senate.  They  will  have,  in  fact,  the  appointment  of  the 
President,  and  through  his  dependence  on  them  the  vir- 
tual appointment  to  offices;  among  others,  the  officers  of 
the  judiciary  department.  They  are  to  make  treaties 
and  they  are  to  try  aU  impeachments.  In  allowing 
them  thus  to  make  the  executive  and  judiciary  appoint- 
ments, to  be  the  court  of  impeachments  and  to  make 
treaties  which  are  to  be  laws  of  the  land,  the  legislative, 
executive  and  judiciary  powers  are  all  blended  in  one 
branch  of  the  Government.  The  power  of  making 
treaties  involves  the  case  of  subsidies,  and  here,  as  an 
additional  evil,  foreign  influence  is  to  be  dreaded.  Ac- 
cording to  the  plan  as  it  now  stands,  the  Pr^ident  will 
not  be  the  man  of  the  people,  as  he  ought  to  be,  but  the 
minion  of  the  Senate.  He  cannot  even  appoint  a  tide- 
waiter  without  the  Senate.  He  had  always  thought  the 
Senate  too  numerous  a  body  for  making  appointments 
to  office.  The  Senate  will,  moreover,  in  all  probability 
be  in  constant  session.  They  will  have  high  salaries. 
And  with  all  those  powers,  and  the  President  in  their 
interest,  they  will  depress  the  other  branch  of  the  Legisla- 
ture and  aggrandize  themselves  in  proportion.  Add  to  all 
this,  that  the  Senate,  sitting  in  conclave,  can,  by  holding 
up  to  their  respective  States  various  and  improbable  can- 
didates, contrive  so  to  scatter  their  votes  as  to  bring  the 
appointment  of  the  President  ultimately  before  them- 
selves. Upon  the  whole,  he  thought  the  new  mode  of 
appointing  the  President,  with  some  amendments,  a  val- 
uable improvement;  but  he  could  never  agree  to  purchase 
it  at  the  price  of  the  ensuing  parts  of  the  report,  nor 
befriend  a  system  of  which  they  made  a  part. 

Another  general  debate  then  occurred  on  the  manner 
of  electing  the  President,  in  which  Mr.  Hamilton,  for  the 
first  time,  expressed  his  views  upon  this  important  sub- 
ject. He  said  he  had  been  restrained  from  entering  into 
the  discussions  by  his  dislike  of  the  scheme  of  the  Gov- 
ernment in  general,  but  as  he  meant  to  support  the  plan 
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to  be  recommended,  as  better  than  nothing,  he  wished 
in  this  place  to  offer  a  few  remarks.  He  liked  the  new 
modification,  on  the  whole,  better  than  that  in  the  printed 
report.  In  this,  the  President  was  a  monster,  elected 
for  seven  years  and  ineligible  afterwards,  having  great 
powers  in  appointments  to  office,  and  continually  tempted, 
by  this  constitutional  disqualification,  to  abuse  them  in 
order  to  subvert  the  Government.  Although  he  should  be 
made  re-eligible,  still  if  appointed  by  the  Legislature  he 
would  be  tempted  to  make  use  of  corrupt  influence  to  be 
continued  in  office.  It  seemed  peculiarly  desirable,  there- 
fore, that  some  other  mode  of  election  should  be  de- 
vised. Considering  the  different  views  of  different  States, 
and  the  different  districts.  Northern,  Middle  and  Southern, 
he  concurred  with  those  who  thought  that  the  votes 
would  not  be  concentered,  and  that  the  appointment 
would  consequently  in  the  present  mode  devolve  on  the 
Senate.  The  nomination  to  offices  will  give  great  weight 
to  the  President.  Here,  then,  is  a  mutual  connection  and 
influence  that  will  perpetuate  the  President  and  aggran- 
dize both  him  and  the  Senate.  What  is  to  be  the 
remedy?  He  saw  none  better  than  to  let  the  highest 
number  of  ballots,  whether  a  majority  or  not,  appoint 
the  President.  What  was  the  objection  to  thist  Merely 
that  too  small  a  number  might  appoint.  But  as  the 
plan  stands,  the  Senate  may  take  the  candidate  having 
the  smallest  number  of  votes,  and  make  him  President. 

Mr.  Sherman  moved  to  amend  the  report  of  the  Com- 
mittee by  conferring  the  power  of  electing  the  President 
from  among  the  candidates  receiving  the  highest  vote, 
upon  the  House  of  Representatives  and  not  upon  the 
Senate,  and  that  the  election  should  be  by  ballot  and  each 
State  should  have  one  vote;  this  was  carried,  only  Dela- 
ware voting  against  it.^* 

The  report  of  the  committee  was  amended  and  then 
went  to  the  Committee  on  Style,  and  as  reported  by  that 
committee  was  inserted  in  the  Constitution. 

28  Journal,  668,  671,  674. 

An  acute  constitutional  writer  and  critic  says,  the  "eventual  election 
was  transferred  from  the  Senate  to  the  House  of  Representatives, 
because  of  the  extensive  powers  already  conferred  upon  the  Senate." 
Prof.  Max  Farrand  in  Report  Am.  Hist.  Assn.,  1903,  vol.  1,  83. 
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This  was  the  determination  of  one  of  the  most  difficult 
and  important  questions  before  the  Convention,  which 
Mr.  Wilson  said  had  **  divided  the  Convention  and  would 
divide    the    country. ' ' 

The  framers  of  the  Constitution  were  not  without 
a  precedent  for  the  plan  they  finally  agreed  upon.  The 
State  of  Maryland  had  such  a  provision  in  its  Constitution 
for  the  election  of  State  Senators  and  it  is  not  improb- 
able that  the  Convention  was  largely  influenced  by  such 
provision  in  adopting  this  plan  for  electing  the  Execu- 
tive.»» 

Nearly  fifty  years  afterwards  so  eminent  a  jurist  and 
constitutional  writer  as  Chancellor  Eent^  in  commenting 
upon  the  election  of  the  President,  said: 

''The  mode  of  his  appointment  presented  one  of  the 
most  difficult  and  momentous  questions  that  occupied 
the  deliberations  of  the  assembly  which  framed  the 
Constitution;  and  if  ever  the  tranquility  of  this  nation 
is  to  be  disturbed,  and  its  liberties  endangered  by  a 
struggle  for  power,  it  will  be  upon  this  very  subject  of  the 
choice  of  a  President.  This  is  the  question  that  is 
eventually  to  test  the  goodness  and  try  the  strength  of 
the  Constitution;  and  if  we  shall  be  able,  for  half  a 
century  hereafter,  to  continue  to  elect  the  Chief  Magistrate 
of  the  Union  with  discretion,  moderation,  and  integrity, 
we  shall  undoubtedly  stamp  the  highest  value  on  our 
national  character,  and  recommend  our  republican  institu- 
tions, if  not  to  the  imitation,  yet  certainly  to  the  esteem 
and  admiration  of  the  more  enlightened  part  of  man- 
kind."*^ 

S9  Stevens,  Sources  of  the  Constitution,  163,  154,  note. 

80  1  Kent,  274,  Barnes  ed. 

The  following  is  from  an  interesting  letter  of  John  Adams,  written 
one  hundred  years  ago: 

"The  people  ought  to  consider  the  President's  office  as  the  in- 
dispensable guardian  of  their  rights.  I  have  ever,  therefore,  been  of  the 
opinion  that  the  electors  of  President  ought  to  be  chosen  by  the  people 
at  large.  The  people  can  not  be  too  careful  in  the  choice  of  their  Presi- 
dents; but,  when  they  have  chosen  them,  they  ought  to  expect  that  they 
will  act  their  own  independent  judgments,  and  not  be  wheedled  nor  in- 
timidated by  factious  combinations  of  Senators,  representatives,  heads 
of  departments,  or  military  officers.  The  exclusive  principle  which  has 
been  adopted  and  too  openly  avowed  by  both  our  great  divisions,  when 
the  pendulum  has  swung  to  their  side,  is  a  principle  of  faction,  and  not 
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But  no  Senator  or  Representative,  or  Person  holding  an 
Office  of  Tmst  or  Profit  under  the  United  States,  shall  be 
appointed  an  Elector. 

This  language  precludes  the  appointment  of  a  Senator, 
or  a  Representative,  or  any  person  holding  an  oflSce  of 
trust  or  profit  under  the  United  States  to  the  position  , 
of  Elector. 

What  is  an  office  of  Tmst  or  Profit  nnder  the  United 
States? — ^A  member  of  the  United  States  Centennial  Com- 
mission was  an  officer  of  trust  within  this  clause.  The 
office  of  postmaster  is  an  office  of  profit  and  trust.*^ 
A  State  Constitution  which  provided  that  **no  person 
holding  any  office  of  honor  or  profit"  under  the  United 
States  shall  hold  any  office  of  honor  or  profit  under 
the  State  was  held  to  include  the  office  of  director  of  a 
state  institution  for  the  deaf  and  dumb,  appointed  by 
the  Governor,  by  and  with  the  advice  of  the  Senate, 
though  it  carried  no  fees,  profits  nor  salary,  but  was 
only  an  office  of  honor  and  of  trust.'* 

A  justice  of  the  peace  of  the  District  of  Columbia  is  an 
officer  and  exempt  from  militia  duty,'*  so  is  a  sail-maker 
at  a  navy  yard  who  is  appointed  by  the  Secretary  of 
the  Navy.**     A  receiver  of  a  national  bank  is  an  officer 

of  honest  party.  It  is  intolerance!  It  is  despotism!  It  destroys  the 
freedom  of  the  press,  the  freedom  of  elections,  the  freedom  of  debate, 
the  freedom  of  deliberation,  the  freedom  of  private  judgment!  And  as 
long  as  the  Senate  shall  be  determined  to  negative  all  but  their  own 
party,  the  President  can  have  no  will  or  judgment  of  his  own.  I  most 
earnestly  entreat  all  parties  to  reconsider  their  resolutions  on  this  sub- 
ject." Letter  of  President  John  Adams,  1800,  Life  and  Works  of  John 
Adams,  vol.  9,  302,  303. 

The  manner  of  electing  the  President  as  set  forth  in  this  chapter, 
has  been  changed  by  the  adoption  of  the  Twelfth  Amendment  and 
is  considered  in  connection  with  that  Amendment.  It  has  been 
given  here  as  a  matter  of  historical  Interest  and  not  as  having 
any  influence  on  the  method  of  electing  the  President. 

SI  In  re  Corliss,  11  R.  I.,  638;  McGregor  v.  Balch,  14  Vermont,  434. 

«2  Dickson  v.  People,  17  111.,  191-197. 

88  Wise  V.  Withers,  3  Cranch,  331. 

8*  Sanford  v.  Boyd,  2  Cranch,  C.  C,  78. 
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of  the  United  States,*^  but  an  officer  of  a  national  bank 
is  not." 

The  Ctongress  may  determine  the  Time  of  choodng  the 
Electors,  and  the  Day  on  which  they  shall  give  their 
Votes;  which  Day  shall  be  the  same  throughout  the  United 
States. 

This  clause  seems  to  have  originated  with  the  Committee 
on  Style,  which  reported  it  in  the  following  language:'^ 

''The  Congress  may  determine  the  time  of  choosing 
the  Electors,  and  the  time  in  which  they  shall  give  their 
votes;  but  the  election  shall  be  on  the  same  day  through- 
out the  United  States." 

This  was  changed  by  the  Convention  to  its  present 
form.  It  was  important  that  the  day  on  which  the  Elec- 
tors should  vote  for  President  and  Vice-President  should 
be  the  same  throughout  the  country;  and  to  secure  this  end 
the  power  was  conferred  upon  Congress  to  fix  the  day. 
Had  this  been  left  to  the  States,  each  State  might  have 
fixed  a  different  day,  which  would  have  resulted  in  great 
confusion. 

Congress  in  the  exercise  of  the  power  conferred  upon 
it  by  this  clause  has  enacted  that — ^**The  Electors  of  Presi- 
dent and  Vice-President  shall  be  appointed,  in  each  State, 
on  the  Tuesday  next  after  the  first  Monday  in  November, 
in  every  fourth  year  succeeding  every  election  of  a 
President  and  Vice-President,"  and  the  Electors  of  each 
State  shall  meet  and  give  their  votes  on  the  second  Mon- 
day in  January  next  following  their  appointment,  at  such 
place  in  each  State  as  the  Legislature  of  such  State 
shall   direct.  "•• 

No  Person,  except  a  natural  bom  Citizen,  or  a  Citizen 
of  the  United  States  at  the  time  of  the  Adopton  of  this 
Constitution,  shall  be  eligible  to  the  OflSce  of  President; 
neither  shall  any  Person  be  eligible  to  that  OfDce  who  shall 

»» In  re  Chetwood,  165  U,  S.,  458. 

36  Branch  v.  United  States,  12  Court  of  Claims,  286. 

«T  Journal,  708. 

8«  R.  S.,  sec.  131. 

»»  1  Supp.,  R.  S.  526. 
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not  have  attained  the  Age  of  thirty-five  Years,  and  been 
fourteen  Years  a  Resident  within  the  United  States. 

This  clause  prescribes  the  qualifications  of  the  President 
and  was  agreed  to  without  debate  or  objection  by  the 
Convention.  It  is  substantially  the  form  in  which  this 
provision  was  recommended  by  the  Committee  on  Un- 
finished Business,  with  which  it  originated.^^  Limiting 
the  Presidency  to  one  who  is  a  natural  bom  citizen  of  the 
United  States  was  a  wise  provision  which  has  been  ap- 
preciated and  justified  by  the  sentiment  of  the  country. 
It  prevents  wealthy  and  ambitious  foreigners  from  schem- 
ing for  the  position  after  having  been  citizens  a  short 
time,  and  secures  our  country  from  machinations  that 
might   cause   serious   embarrassment. 

But  the  Convention  was  not  insensible  to  the  fact 
that  many  eminent  men  who  had  borne  a  conspicuous 
part  in  the  Bevolution,  some  of  whom  were  then  assisting 
in  framing  the  Constitution,  would  be  ineligible  to  the 
Presidency  under  this  clause  by  reason  of  their  foreign 
birth,  and  it  was  thought  that  to  exclude  them  by  con- 
stitutional provision  from  the  highest  position  in  the  Gov- 
ernment would  show  a  want  of  appreciation  of  the  pa- 
triotism they  had  shown  for  their  adopted  country.  For 
this  reason  there  was  inserted  in  the  clause  the  provision 
that  a  person  who  was  a  citizen  of  the  United  States 
at  the  time  of  the  adoption  of  the  Constitution  might  be 
President  or  Vice-President.*^    But  such  person  must  have 

40  Journal,  655,  678.    Inglis  v.  Trustees,  etc.,  3  Peters,  99. 

41  The  Committee  of  Detail  reported  that  the  property  qualifications 
of  members  of  the  Legislature  should  be  established  by  the  Legislature 
of  the  United  States.  When  this  report  was  before  the  Convention,  Mr. 
Pinckney  spoke  on  it  as  follows:  "The  committee,  as  he  had  conceived, 
were  instructed  to  report  the  proper  qualifications  of  property  for  the 
members  of  the  National  Legislature;  instead  of  which  they  have  re- 
ferred the  task  to  the  National  T^egislature  itself.  Should  it  be  left 
on  this  footing,  the  first  Legislature  will  meet  without  any  particular 
qualifications  of  property;  and  if  it  should  happen  to  consist  of  rich 
men  they  might  fix  such  qualifications  as  may  be  too  favorable  to  the 
rich;  if  of  poor  men,  an  opposite  extreme  might  be  run  into.  He  was 
opposed  to  the  establishment  of  an  undue  aristocratic  influence  in 
the  Constitution,  but  he  thought  it  essential  that  the  members  of  the 
Legislature,  the  Executive  and  the  Judges  should  be  possessed  of  com- 
petent property  to  make  them  independent  and  respectable.     It  was 
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be«n  a  resident  of  the  United  States  for  a  period  of  four- 
teen years.  No  one  now  except  a  natural  born  citizen 
can  be  President  or  Vice-President  of  the  United  States. 
The  age  at  which  a  person  might  become  President  was 

prudent,  when  such  great  powers  were  to  be  trusted,  to  connect  the  tie 
of  property  with  that  of  reputation  in  securing  a  faithful  administra- 
tion. The  Legislature  would  have  the  fate  of  the  nation  put  into  their 
hands.  The  President  would  also  have  a  very  great  influence  on  it. 
The  Judges  would  not  only  have  important  causes  between  citizen 
and  citizen,  but  also  where  foreigners  are  concerned.  They  will  even 
be  the  umpires  between  the  United  States  and  individuals  as  well 
as  between  one  State  and  another.  Were  he  to  fix  that  quantum  of 
property  which  should  .be  required,  he  should  not  think  of  less  than 
one  hundred  thousand  dollars  for  the  President,  half  of  that  sum  for 
each  of  the  Judges,  and  in  like  proportion  for  the  members  of  the 
National  Legislature.  He  would  however  leave  the  sums  blank.  His 
motion  was,  that  the  President  of  the  United  States,  the  Judges  and 
members  of  the  Legislature,  should  be  required  to  swear  that  they 
were   respectively  possessed   of   a   clear  unincumbered  estate,  to  the 

amount  of in  the  case  of  the  President,  etc.,  etc. " 

Mr.  Rutledge  remarked  that  the  committee  had  reported  no  qualifica- 
tions, because  they  could  not  agree  on  any  among  themselves,  being 
embarrassed  by  the  danger  on  one  side  of  displeasing  the  people  by 
making  them  high,  and  on  the  other  of  rendering  them  nugatory,  by 
making  them  low. 

Mr.  Ellsworth  said:  'The  different  circumstances  of  different  parts 
of  the  United  States,  and  the  probable  difference  between  the  present 
and  future  circumstances  of  the  whole,  render  it  improper  to  have 
either  uniform  or  flawed  qualifications.  Make  them  so  high  as  to  be 
useful  in  the  Southern  States,  and  they  will  be  inapplicable  to  the 
Eastern  States.  Suit  them  to  the  latter  and  they  will  serve  no  pur- 
pose in  the  former.  In  like  manner,  what  may  be  accommodated  to  the 
existing  state  of  things  among  us,  may  be  very  inconvenient  in  some 
future  state  of  them."  He  thought  for  these  reasons  that  it  was 
better  to  leave  this  matter  to  the  l^slative  discretion  than  to  attempt 
a  provision  for  it  in  the  Constitution. 

Dr.  Franklin  opposed  Mr.  Pinckney's  suggestion  and  expressed  his 
"dislike  to  everything  that  tended  to  debase  the  spirit  of  the  common 
people.  If  honesty  was  often  the  companion  of  wealth,  and  if  poverty 
was  exposed  to  peculiar  temptation,  it  was  not  less  true  that  the  pos- 
session of  property  increased  the  desire  of  more  property.  Some  of 
the  greatest  rogues  he  was  ever  acquainted  with  were  the  richest  rogues. 
We  should  remember  the  character  which  the  Scripture  requires  in 
rulers,  that  they  should  be  men  hating  oovetousness.  This  Constitution 
will  be  much  read  and  attended  to  in  Europe;  and  if  it  should  betray 
a  great  partiality  to  the  rich,  will  not  only  hurt  us  in  the  esteem  of 
the  most  liberal  and  enlightened  men  there,  but  discourage  the  common 
people  from  removing  to  this  country." 

The  motion  of  Mr.  Pinckney  was  rejected  by  so  general  a  no,  that 
the  States  were  not  called.     Journal,  493-495. 
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fixed  at  thirty-five  years.  By  this  time  his  character 
would  have  developed  and  he  would  have  acquired  such 
knowledge  of  men  and  governmental  policy  as  would  en- 
able him  to  discharge  the  duties  of  the  position  with  con- 
servative judgment  and  fidelity  to  his  country. 

In  Case  of  the  Bemoval  of  the  President  from  Office,  or 
of  his  Death,  Resignation,  or  Inability  to  discharge  the 
Powers  and  Duties  of  the  said  Office,  the  Same  shall  de- 
volve on  the  Vice-President;  and  the  Congress  may  by 
Law  provide  for  the  Case  of  Bemoval,  Death,  Resignation, 
or  Inability,  both  of  the  President  and  Vice-President, 
declaring  what  Officer  shall  then  act  as  President,  and 
snch  Officer  shall  act  accordingly,  until  the  Disability 
be  removed,  or  a  President  shall  be  elected. 

Mr.  Pinckney's  plan  of  a  Constitution  was  the  only  one 
which  provided  for  a  successor  to  the  President.  That 
plan  provided  **that  in  case  of  his  removal,  death,  resigna- 
tion, or  disability,  the  President  of  the  Senate  shall  ex- 
ercise the  duties  of  his  office  until  another  President  be 
chosen,  and  in  case  of  the  death  of  the  President  of  the 
Senate,  the  Speaker  of  the  House  of  Delegates  shall  do 
so.'' 

When  the  Convention  referred  its  resolutions  to  the  Com- 
mittee of  Detail  the  provision  relative  to  the  removal  of 
the  President  read  that  he  should  be  ''removable  on  im- 
peachment and  conviction  of  malpractice  or  neglect  of 
duty."*^  The  Committee  of  Detail  changed  this  to  read: 
''In  case  of  his  removal,  death,  resignation,  or  disability 
to  discharge  the  powers  and  duties  of  his  office,  the 
President  of  the  Senate  shall  exercise  those  powers  and 
duties,  until  another  President  of  the  United  States  be 
chosen,  or  until  the  disability  of  the  President  be  re- 
moved."** This  was  almost  the  exact  language  of  Mr. 
Pinckney's  provision  on  the  subject. 

When  this  matter  was  under  consideration  by  the  Con- 
vention Mr.  Williamson  suggested  "that  the  Legislature 
ought  to  have  the  power  to  provide  for  occasional  suc- 
cessors."    Mr.   Dickinson   remarked   concerning   this    ex- 

42  Journal,  70,  447. 
*8  Journal,  458. 
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pression  that  it  was  too  vague.  ''What  is  the  extent  of 
the  term  'disability/  who  is  to  be  the  judge  of  itt"  he 
asked/^    The  matter  was  then  postponed. 

When  the  subject  was  resumed  in  the  Convention  Mr. 
Randolph  moved  to  insert:  "The  Legislature  may  declare 
by  law  what  officer  of  the  United  States  shall  act  aa 
President,  in  case  of  the  death,  resignation,  or  disability 
of  the  President  and  Vice-President;  and  such  officer 
shall  act  accordingly,  until  the  time  of  electing  a  President 
shall  arrive."** 

Mr.  Madison  commented  upon  this,  and  moved  to  amend 
by  substituting:  "until  such  disability  be  removed,  or  a 
President  shall  be  elected."** 

Mr.  Randolph's  motion,  as  amended  by  Mr.  Madison, 
passed  by  a  vote  of  six  States  to  four. 

The  expression,  "inability  to  discharge  the  powers  and 
duties  of  said  office,"  has  never  been  judicially  construed, 
nor  defined  by  Congress.  For  a  period  of  three  months 
after  President  Garfield  received  his  mortal  wound  he 
was  physically  incapacitated  from  discharging  the  powers 
and  duties  of  his  office.  No  suggestion,  however,  was 
made  by  Congress  or  any  official  of  the  Government  that 
the  Vice-President  should  assume  and  discharge  the  duties 
of  President,  though  it  is  probable  that  had  the  country 
been  engaged  in  war,  or  had  there  been  great  internal 
dissension,  he  would  have  been  justified  in  doing  so.  What 
condition  would  justify  such  action  on  the  part  of  the 
Vice-President,  and  who  should  decide  when  such  condi- 
tion exists,  the  Constitution  does  not  furnish  any  aid 
in  determining.  Under  this  clause  there  are  four  occasions 
when  the  powers  and  duties  of  the  office  of  President 
shall  devolve  on  the  Vice-President.  They  are, — ^first,  re- 
moval of  the  President  from  office;  second,  death  of  the 
President;  third,  resignation  of  the  President ;*•■  fourth, 
inability  of  the  President  to  discharge  the   powers   and 

44  Journal,  614. 

*»  Journal,  676. 

««  Journal,  677. 

40a  The  Ck>nBtitution  does  not  provide  what  shall  amount  to  resigna- 
tion by  the  President,  but  as  early  as  1792  Congress  enacted  'The  only 
evidence  of  a  refusal  to  accept,  or  of  a  resignation  of  the  office  of 
President  or  Vice-President  shall  be  an  instrument  in  writing,  declaring 
the  same,  and  subscribed  by  the  person  refusing  to  accept  or  resign- 
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duties  of  his  office.  When  any  of  these  happen,  the 
duties  of  the  President  shall  devolve  on  the  Vice-President. 
There  is  no  trouble  in  a  vacancy  occurring  by  either  of 
the  first  three  causes,  for  in  each  case  the  office  of  Pres- 
ident becomes  vacant. 

It  is  not  so,  however,  in  the  fourth  case.  Then,  there  is 
no  vacancy.  The  President  still  occupies  his  office,  biit 
the  powers  and  duties  of  said  office  devolve  on  the  Vice- 
President  in  such  case  the  same  as  though  there  as  a  va- 
cancy. How  is  the  inability  to  be  determined,  and  by  whom? 
Is  it  to  be  done  by  the  Vice-President?  Is  he  to  determine 
when  the  inability  of  the  President  is  of  such  character 
that  the  duties  of  the  President  shall  devolve  upon  himf 

There  is  nothing  in  the  Constitution  which  would  au- 
thorize the  Vice-President  to  take  such  action.  On  this 
important  subject  the  Constitution  is  silent,  it  contains 
no  suggestion  how  the  inability  of  the  President  is  to  be 
determined  or  when  the  power  and  duties  of  his  office 
shall  devolve  upon  the  Vice-President.  If  such  a  condi- 
tion should  arise  how  shall  it  be  met?  Two  ways  sug- 
gest themselves.  .One  is,  under  that  clause  of  the  Consti- 
tution which  says,  **  Congress  shall  have  power  to  make  all 
laws  necessary  and  proper,  for  carrying  into  execution  the 
powers  vested  by  the  Constitution  in  the  government  of 
the  United  States, "etc.  (Art.  1,  Sec.  8,  CI.  17).  That  body 
might  pass  a  resolution  (an  act  would  require  the  Presi- 
dent's signature,  which  would  assume  he  was  able  to  sign 
the  bill — ^which  would  be  inconsistent  with  the  inquiry) 
setting  forth  the  inability  of  the  President  and  providing 
for  an  examination  of  his  condition  by  a  board  of  com- 
petent experts  and  if  such  board  should  report  his  inabil- 
ity to  be  permanent,  his  powers  and  duties  should  devolve 
upon  the  Vice-President. 

The  other  method  would  be  for  Congress  by  resolution 
to  direct  the  Attorney-General  to  bring  an  action  in  man- 
damus against  the  Vice-President,  to  compel  him  to  exer- 
cise the  powers  and  discharge  the  duties  of  the  office  of 
President.  Such  a  provision  would  be  sustained  by  ju- 
dicial precedent.*' 

ing,  as  the  case  may  be,  and  delivered  into  the  office  of  the  Secretary 
of  State."    1  Statutes  at  Large,  241. 

^7  Mr  I^rrar  suggests  that  if  inability  is  moral,  it  might  perhaps 
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The  Constitution  of  New  Hampshire  provided,  **  When- 
ever the  chair  of  the  Governor  shall  become  vacant,  by 
reason  of  his  death,  absence  from  the  State,  or  otherwise, 
the  President  of  the  Senate  shall,  during  such  vacancy, 
have  and  exercise  all  the  powers  and  authorities  which 
by  this  Constitution  the  Governor  is  vested  with  when 
personally  present.'' 

The  Governor  being  ill,  the  Supreme  Court  of  that 
State  held,  ''The  chair  of  the  Governor  is  vacant,  within 
the  meaning  of  the  Constitution,  when  his  permanent  or 
temporary  disability  and  the  necessities  of  the  public 
service  require  his  official  duties  to  be  performed  by  a 
substitute,  and  the  question  of  such  vacancy  may  be 
determined  on  a  petition  for  mandamus."  The  court  fur- 
be  ascertained  by  impeachment  and  conviction  before  the  Soiate  and 
become  removal  or  disqualification  by  judgment  of  the  law.  If  it  is 
physical,  or  intellectual,  how  is  it  to  be  dealt  with?  Is  absence  from 
the  United  States  voluntary  or  involuntary,  a  moral  or  physical  ina- 
bility to  discharge  the  duties  of  the  office?  A  similar  difficulty  might 
arise  in  ascertaining  when  the  disability  is  removed.  Farrer's  Manna]  of 
the  Constitution,  369. 

Mr.  Tucker  thought  the  "inability"  might  be  adjudicated  by  a  court 
of  the  United  States  as  a  case  arising  under  the  Constitution,  and  in 
such  manner  the  President  might  be  removed  and  the  Vice-President 
succeed  to  the  office.    Tucker  on  Constitution,  vol.  2,  713. 

In  the  first  Congress  Mr.  Smith,  a  member  of  the  House  of  Repre- 
sentatives, thought  that  mental  disability  would  not  constitute  cause 
for  removal  of  the  President  and  said:  "If  the  Constitution  does  not 
extend  to  insanity,  or  disability  by  reason  of  sickness,  then  let  the 
law  declare  him  removed  until  his  recovery;  yet  I  think,  if  the  President 
should  become  delirious  he  could  not  constitutionally  be  removed  for 
such  a  cause."     1  Annals,  489. 

The  Constitution  does  not  contain  any  provision  or  direction,  for 
ascertaining  the  case<of  an  inability  to  discharge  the  powers  and  duties 
of  the  office.  When  such  an  inability  is  supposed  to  have  occurred, 
and  is  not  made  known  by  the  President  himself,  how  is  it  to  be  as- 
certained? Is  there  any  department  of  the  Government  that  can,  with 
or  without  a  provision  of  law,  proceed  to  inquire  into  the  capacity 
of  the  President,  and  to  pronounce  him  unable  to  discharge  his  powers 
and  duties?  What  is  meant  in  the  Constitution  as  indbility  is  a  case 
which  does  not  fall  within  the  power  of  impeachment,  for  that  is 
confined  to  treason,  bribery,  and  other  high  crimes  and  misdemeanors. 
It  is  the  case  of  a  simple  incapacity,  arising  from  insanity,  or  ill 
health,  or,  as  might  possibly  occur,  from  a  restraint  of  the  person  of 
the  President  by  a  public  enemy.  But  in  the  former  case,  how  shadowy 
are  the  lines  which  often  separate  the  sound  of  mind  or  of  body  from 
the  unsound!     Curtis  on  the  Constituticm,  vol.  2,  397,  398. 
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ther  held,  ''The  existence  of  an  executive  vacancy  is  a 
question  of  law  and  fact  within  the  judicial  jurisdic- 
tion/^" 

The  language  of  this  clause  relative  to  the  removal 
of  the  President  from  office,  or  his  death,  resignation  or 
inability  to  discharge  the  powers  and  duties  of  his  office 
is  peculiar.  It  does  not  state  that  in  such  an  event  the 
Vice-President  shall  become  President,  but  that  **the  pow- 
ers  and  duties  of  the  office  of  President  shall  devolve  upon 
the  Vice-President."  Was  it  intended  by  the  framers  of 
the  Constitution,  that  the  words,  ''shall  devolve  upon  the 
Vice-President,"  should  be  construed  as  meaning  the 
Vice-President  should  not  become  President?  It  would 
have  been  an  easy  thing  for  the  Convention  to  have 
used  language  which  would  have  removed  all  doubt 
and  ambiguity  from  the  clause.  But  the  framers  of 
the  Constitution  did  not  do  so,  and  there  is  nothing 
in  the  proceedings  of  the  Convention  which  instructs  us 
upon  this  question.  What  is  it  which  shall  devolve  upon 
the  Vice-President?  The  office  of  President,  or  the  powers 
and  duties  of  the  office?  In  other  words,  does  the  Vice- 
President  cease  to  be  such  officer  and  become  President, 
or  does  he  remain  Vice-President  and  in  addition  perform 
the  powers  and  duties  of  the  President? 

The  answer  to  this  question  might  depend  upon  the 
facts  of  the  case.  If  the  President  was  removed  from 
his  office,  or  if  he  died,  or  resigned,  so  that  there  was  a 
vacancy  in  the  office  of  President,  the  Vice-President 
would  succeed  to  the  higher  office  of  President,  but  in 
case  there  was  only  an  inability  on  the  President's  part 
to  discharge  the  powers  and  duties  of  his  office,  it  is 
clear  that  the  Vice-President  could  not  become  President — 
for  there  could  not  be  two  officers  occupying  the  office 
at  the  same  time — ^and  in  that  event,  the  powers  and 
duties  of  the  office  of  President  would  devolve  upon  the 
Vice-PrcBident  while  he  retained  his  office. 

The  language  of  the  clause  is  not  consistent.  It  con- 
templates, first,  removal  of  the  President  from  office;  sec- 
ond, his  death;  third,  his  resignation.  These  are  consis- 
tent provisions  and  each  contemplates  a  vacancy  in  the 
office  of  President,  and  in  either  contingency  occurring 

4S  Attorney  Qeneral  ▼.  Taggart,  00  N.  H.,  862. 
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the  Vice-President  would  become  President.  But  the 
language  of  the  clause  contemplates  as  the  fourth  contin- 
gency, *' inability  on  the  President's  part  to  discharge 
the  powers  and  duties  of  his  office.''  This  does  not  con- 
template a  vacancy  in  the  office  of  President,  but  only 
inability  to  discharge  its  duties.  In  such  case  the  Vice- 
President  could  not  succeed  to  the  office  of  President,  but 
he  would  discharge  the  powers  and  duties  of  such  office. 

The  question  has  never  arisen  in  this  way.  Five  Presi- 
dents have  died,  thus  making  a  vacancy  in  the  office,  and 
in  each  instance  the  Vice-President — ^without  objection, 
but  with  the  approval  of  all  persons — ^has  taken  the  oath 
of  President  and  been  recognized  as  such  officer  by  every 
department  of  the  Government  and  all  the  people.  He 
has  then  discharged  the  powers  and  duties  of  the  office 
of  President  for  the  unexpired  term,  having  become  Pres- 
ident. 

President  William  Henry  Harrison  died  on  the  4th 
of  April,  1841,  after  having  served  only  a  month,  and 
was  succeeded  by  Vice-President  John  Tyler  on  the  6th  of 
April.  President  Taylor  died  on  the  9th  of  July,  1850, 
and  was  succeeded  by  Vice-President  Millard  Fillmore 
the  same  day.  President  Lincoln  was  assassinated  on 
the  night  of  April  14,  1865,  and  the  same  night  Vice- 
President  Andrew  Johnson  succeeded  him  by  qualifying 
as  President.  President  Garfield  died  on  September  19, 
1881,  and  was  succeeded  by  Vice-President  Chester  A. 
Arthur.  President  McKinley  died  on  the  14th  of  Septem- 
ber, 1901,  and  was  succeeded  by  Vice-President  Theodore 
Roosevelt.  There  has  never  been  an  instance  when  the 
offices  of  President  and  Vice-President  were  vacant  at 
the  same  time. 

In  pursuance  of  the  power  conferred  upon  it  by  this 
clause  Congress  in  1792  provided  that  in  case  of  the 
removal,  death,  resignation  or  inability  of  both  the  Pres- 
ident and  the  Vice-President,  the  Presidents  of  the  Senate 
and  of  the  House  of  Representatives  in  that  order  should 
be  eligible  to  the  Presidency.  This  was  the  only  provision 
enacted  by  Congress  on  this  important  subject  until  1886, 
when  Congress  passed  another  act,  providing  that  in  case 
of  the  removal,  death,  resignation  or  inability  of  both 
the  President   and  Vice-President   of  the  United   States, 
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the  Seeretary  of  State,  or  Secretary  of  the  Treasury, 
or  Secretary  of  War,  or  Attorney  Gteneral,  or  Postmaster 
General,  or  Secretary  of  the  Navy,  or  Secretary  of  the 
Interior,  in  the  order  named  shall  act  as  President  until 
the  disability  of  the  President  or  Yiee-Pyesident  is  removed 
or  a  President  shall  be  elected :  ^'Provided,  That  whenever 
the  powers  and  duties  of  the  office  of  President  of  the 
United  States  shall  devolve  upon  any  of  the  persons 
named  herein,  if*  Congress  be  not  then  in  session,  or  it 
it  would  not  meet  in  accordance  with  law  within  twenty 
days  thereafter,  it  shall  be  the  duty  of  the  person  upon 
whom  said  powers  and  duties  shall  devolve  to  issue  a 
proclamation  convening  Congress  in  extraordinary  sa»- 
sion,  giving  twenty  days'  notice  of  the  time  of  meeting."^ 

The  act  applies  to  such  officers  as  shall  have  been 
appointed  by  the  advice  and  consent  of  the  Senate  to 
the  offices  therein  named  and  such  as  are  eligible  to  the 
office  of  President  under  the  Constitution,  and  not  under 
impeachment  by  the  House  of  Representatives  at  the 
time  and  also  to  the  powers  and  duties  of  the  office 
devolved  upon  them. 

This  statute  repealed  the  former  one  and  determines 
a  matter  of  much  importance.  The  old  provision  was 
too  narrow  in  its  limitations.  It  made  no  exception  as 
to  the  qualifications  of  either  the  President  of  the  Senate 
or  the  Speaker  of  the  House,  and  if  either  of  those 
officials  lacked  any  of  the  eonstitutional  qualifications  for 
President,  he  could  not  have  acted  as  such  officer  not- 
withstanding the  provision  of  the  statute. 

At  present  the  statute  provides  for  the  succession  of 
those  cabinet  officers  who  possess  the  constitutional  quali* 
fications  and  are  not  under  impeachment  at  the  time 
of  the  vacancy. 

The  succession  of  the  Presidency  is  now  well  provided 
for  with  the  exception  of  a  single  contingency  which  has 
never  occurred,  and  it  is  hoped  never  will,  but  it  may, 
and  a  very  serious  situation  would  confront  the  country 
if  it  should.  Suppose  the  President  and  Vice-President 
elect  should  each  die  before  they  are  inaugurated,  or 
should  be  unable  to  enter  upon  the  discharge  of  thenr 

«24  U.  8.  St,  2. 
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respective  duties  on  the  4th  of  March;  the  commission 
of  the  cabinet  officers  having  expired,  there  would  be  no 
one  who  could  succeed  to  the  Presidency.  This  matter 
should  have  the  prompt  attention  of  Congress. 

The  question  arises — ^which  may  at  some  time  be- 
come very  important — suppose  the  death  of  the  President 
and  Vice-President  should  occur,  for  what  length  of  time 
would  the  one  promoted  from  the  line  of  succession  act 
as  President  f 

Mr.  Tucker,  in  .  commenting  upon  the  succession  act 
and  the  provision  of  the  Constitution  says,  ''The  office 
of  President  does  not  devolve  on  such  officer  as  it  does 
on  the  Vice-President,  but  virtute  officii  the  Secretary  'acts 
as  President.'  The  office  is  vacant,  but  its  functions  are 
performed  by  the  officer  designated  by  law.  If  such 
Secretary  ceases  to  be  such,  he  can  no  longer  act  as 
President.  His  holding  his  office  as  Secretary  is  his  title 
to  act  as  President.  The  Constitution  says  that  he  is  to 
80  act  until  the  disability  be  removed.  How  is  it  to  be 
ascertained  that  the  disability  is  removed  f  If  it  be  re- 
moved the  Constitution  contemplates  the  President's  return 
to  office.  His  temporary  inability  suspended  his  right  to 
exercise  his  office;  his  restoration  to  ability  revests  his 
title  to  hold  and  exercise  it.  The  language  is,  'until  the 
disability  be  removed  or  a  President  shall  be  elected.* 
This  alternative  suggests  that  if  the  disability  be  tem- 
porary, the  disabled  President  must  be  restored;  if  the 
disability  be  permanent,  a  President  must  be  elected 
to  fill  out  the  term  of  office."*^ 

The  plain  deduction  from  Mr.  Tucker's  language  is, 
that  in  case  of  mere  inability  of  the  President,  the  Secre- 
tary acts  until  his  restoration,  but  in  case  of  a  vacancy 
in  the  office,  he  acts  until  a  "President  is  elected  to 
fill  out  the  term,"  and  the  Secretary  does  not  hold  the 
office  of  President  during  the  unexpired  term  for  which 
the  President  was  elected. 

Mr.  Black  has  taken  an  opposite  view  of  the  question 
as  to  how  long  the  Secretary  would  hold  in  case  of  a 
vacancy.  He  sajrs:  "If  the  Vice-President  becomes  acting 
President,  he  will  hold  the  office  until  the  expiration  of 
the  term  for  which  the  President  was  elected.     And  so 

M  Tucker  on  the  ConBtitution,  toI.  2,  713,  714. 
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also,  it  would  appear,  will  a  member  of  the  Cabinet,  suc- 
ceeding under  the  terms  of  the  law,  except  in  case  where 
the  cause  of  his  succession  is  a  temporary  disability  of 
the  President,  in  which  event  he  is  to  hold  the  office  only 
until  the  disability  is  removed,'"^ 

These  different  views  doubtless  gre.w  out  of  the  peculiar 
language  of  the  succession  act.  That  act — ^like  the  Con- 
stitution in  referring  to  the  Vice-President — does  not  say 
the  Secretary  shall  become  President  in  certain  contin- 
gencies, but  that  he  shall  ''act  as  President"  when  either 
of  those  contingencies  arises,  ''until  the  disability  be  re- 
moved or  a  President  shall  be  elected."  It  will  be  ob- 
served that  the  act  makes  no  provision  for  the  election  of 
a  President,  but  on  the  contrary  it  expressly  repealed 
the  statute  then  in  force  relating  to  that  subject  without 
re-enacting  a  new  statute  which  should  control  in  case 
the  contingency  should  arise.  So  there  is  now  no  statute 
providing  for  an  election  for  President  in  such  a  contin- 
gency as  the  succession  statute  contemplates. 

There  is  a  provision  in  the  act  that  if  Congress  should 
not  be  in  session,  or  if  it  would  not  meet  according  to 
law  within  twenty  days  from  the  time  the  powers  and 
duties  of  the  office  of  President  devolved  upon  the  Secre- 
tary, he  shall  issue  a  proclamation  convening  Congress 
in  extraordinary  session.  But  the  statute  is  silent  as  to  what 
Congress  shall  do  when  it  does  meet,  and  no  authority 
is  granted  for  filling  the  vacancy  in  the  office  of  Presi- 
dent. But  could  Congress  enact  a  valid  law  under  which 
an  election  for  President  alone  could  be  heldf  The  act 
does  not  say  until  a  President  and  Vice-President  shall 
be  elected,  but  only  until  "a  President  shall  be  elected." 
But  the  Constitution  says  the  "President  and  Vice-Presi- 
dent shall  be  chosen  for  the  same  term, ' '"'  and  that  it  shall 
be  for  four  years.  In  the  event  of  an  election  of  a  Presi- 
dent under  the  succession  act,  when  would  his  term  ex- 
pire! At  the  end  of  four  years  or  at  the  end  of  the 
unexpired  term  of  his  predecessor!  It  seems  a  most 
reasonable  conclusion  that  a  President  can  be  elected  only 
for  the  period  fixed  by  the  Constitution.  The  statute 
provides  that  the  term  of  four  years  for  which  a  Pres- 

si  Black's  Constitutional  Law,  03,  94. 
BsArt.  2,  sec.  1,  Const. 
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ident  and  Yiee-President  shall  be  elected  shall,  in  all 
cases,  commence  on  the  fourth  day  of  March  next  sne- 
ceeding  the  day  on  which  the  votes  of  the  electors  have 
been  given.**  In  view  of  the  various  constitutional  and 
statutory  provisions  it  is  exceedingly  doubtful  if  Congress 
in  the  succession  act  intended  that  a  special  election 
for  President  should  be  held,  but  rather  referred  to  a 
regular  election  for  President  and  Vice-President. 

In  referring  to  the  constitutionality  of  the  act  of  1792, 
which  provided  for  the  election  of  a  President  and 
Vice-President  when  those  ojfices  became  vacant,  Judge 
Story  says,  ''How  far  such  an  exercise  of  power  is  con- 
stitutional has  never  yet  been  solemnly  presented  for 
decision.  The  point  was  hinted  at  in  some  of  the  debates, 
when  the  Constitution  was  adopted;  and  it  was  then 
thought  to  be  susceptible  of  some  doubt.  Every  sincere 
friend  of  the  Constitution  will  naturally  feel  desirous  of 
upholding  the  power,  as  far  as  he  constitutionally  may. 
But  it  would  be  more  satisfactory  to  provide  for  the 
case  by  some  suitable  amendment,  which  should  cleave 
away  every  doubt,  and  thus  prevent  a  crisis  dangerous  to 
our  future  peace,  if  not  to  the  existence  of  the  Govern- 
ment.''** 

Doubtless  it  was  because  of  the  uncertainty  of  the 
constitutionality  of  such  legislation  that  Congress  re- 
pealed the  statute  governing  the  subject  when  it  passed 
the  succession  act, — ^at  least  it  is  strange  that  Congress 
would  say  in  that  act,  that  the  Secretary,  in  case  of  a  va- 
cancy in  the  office  of  President,  should  act  as  President 
"until  a  President  shall  be  elected,''  without  making  some 
provision  for  his  election.  When  we  realize  that  Con- 
gress not  only  did  this,  but  also  repealed  the  sections  of 
the  statute  which  provided  for  such  an  election  we  are 
forced  to  conclude  that  there  must  have  been  some  sub- 
stantial reason  for  enacting  such  a  law. 

Mr.  Curtis  in  his  excellent  work  on  the  Constitution, 
after  stating  that  the  constitutionality  of  an  act  providing 
for  an  election  in  the  event  both  the  offices  of  President 
and  Vice-President  shall  become  vacant,  is  a  matter  of 
conjecture,  says: 

»»  R.  S.  U.  8.,  sec.  152. 

B4  Story  on  Ck)nBt,  Vol.  2,  328,  324. 
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''I  have  discovered  no  evidence  that  the  framers  of  th^ 
Constitutioti  contemplated  an  intermediate  election  of 
President  and  Vice-President,  excepting  an  amendment  of- 
fered by  Mr.  Madison.  The  clause  which  enables  Con- 
gress to  declare  what  officers  shall  act  as  President,  on  the 
death,  etc.,  of  both  the  President  and  Vice-President, 
was  introduced  by  Governor  Randolph,  and  terminated 
thus:  'And  such  officer  shall  act  accordingly,  until  the 
time  of  electing  a  President  shall  arrive.'  Mr.  Madison 
moved  to  substitute  for  this  the  words,  'until  such  disabili- 
ty be  removed,  or  a  President  shall  be  elected;'  and  he 
has  recorded  in  his  Minutes  that  he  remarked,  on  moving 
this  amendment,  that  the  phraseology  of  Governor  Ran- 
dolph 'would  prevent  a  supply  of  the  vacancy  by  an 
intermediate  election.'  This  amendment  was  adopted 
(Elliot,  vol.  5,  520,  521).  But  the  difficulty  in  the  way  of 
construing  the  clause  so  as  to  give  effect  to  this  sug- 
gestion is,  that  the  terms  employed  by  Mr.  Madison  do 
not  of  themselves  necessarily  impart  an  authority  to 
Congress  to  order  an  intermediate  election,  any  more 
than  those  used  by  Governor  Randolph.  Either  of  these 
expressions,  when  incorporated  into  the  Constitution, 
would  have  to  be  construed  with  reference  to  the  whole 
system  prescribed  by  the  Constitution  for  filling  the 
executive  branch  of  the  Government.  Taking  all  the 
provisions  together,  it  appears  that  the  executive  power 
IS  to  be  vested  in  a  President,  who  is  to  hold  his  office 
for  a  term  of  four  years;  that  Congress  shall  fix  the  day 
on  which  he  is  to  be  chosen  by  the  electors;  that  when 
60  chosen  he  is  to  hold  the  executive  power  for  four 
years;  that  if  he  dies,  or  is  disabled,  within  that  term, 
and  there  is  no  Vice-President  to  succeed  him.  Congress 
shall  declare  by  law  what  officer  shall  then  act  as  President, 
that  is,  shall  hold  and  exercise  the  executive  power, 
and  such  officer  is  to  act  accordingly,  until  the  disability 
be  removed,  or  a  President  shall  be  elected.  It  would 
seem,  therefore,  that  when  the  officer  designated  by  Con- 
gress is  required  to  act  as  President,  the  powers  and  duties 
of  the  office  are  devolved  upon  him  for  the  residue  of  the 
term  of  four  years,  in  a  case  of  vacancy  by  death,  re- 
moval, or  resignation,  for  the  terms  'until  a  President 
shall   be   elected'   certainly   do   not    impart   any   express 
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authority  to  order  a  new  election;  and  although  there  is  a 
general  authority  in  Congress  to  fix  the  day  for  the  elec- 
tion of  a  President,  it  must  be  a  President  chosen  for  the 
term  of  four  years.'**" 

The  language  of  the  act  of  1792  regulating  the  suc- 
cession to  the  Presidency  follows  in  many  respects  that  of 
the  Constitution  on  the  subject  of  a  vacancy  in  that 
office,  and  the  language  of  the  act  of  1886  follows  that 
of  the  Constitution  and  of  the  act  of  1792.  The  words 
in  the  last  act,  ''until  a  President  shall  be  elected,"  do 
not  of  themselves  indicate  that  Congress  contemplated 
a  special  election  to  fill  a  vacancy,  if  one  should  occur  in 
the  office  of  President.  Could  a  Cabinet  officer  exercise 
the  powers  and  duties  of  the  President  and  at  the  same 
time  perform  the  duties  of  his  own  office  t  What  part 
of  his  time  would  he  be  President  and  what  part  Secre- 
tary f  Such  a  construction  of  the  succession  act  is  not 
consistent  with  the  spirit  or  letter  of  the  Constitution, 
but  it  is  more  consistent  with  the  spirit  and  language 
of  that  instrument  that  the  words  ''until  a  President 
shall  be  elected"  shall  be  construed  to  mean  that  the 
Secretary  shall  act  as  President  until  the  next  regular 
quadrennial   election   of  a  President   and  Vice-President. 

The  President  shall,  at  stated  Times,  receive  for  his 
Services,  a  Compensation,  which  shall  neither  be  increased 
nor  diminished  during  the  Period  for  which  he  shall  have 
been  elected,  and  he  shall  not  receive  within  that  Period 
any  other  Emolument  from  the  United  States  or  any  of 
them. 

The  sentiment  largely  prevailed  in  the  Convention  that 
the  Executive  should  receive  compensation,  and  this  had 
been  anticipated  by  those  members  who  had  prepared 
plans  for  a  Constitution,  each  of  which  provided  that  the 
Executive  should  receive  a  fixed  compensation." 

None  of  the  plans  stated  the  compensation  which  the 
Executive  should  receive.  That  was  wisely  left  to  the 
legislative  branch  of  the  -Government.  But  each  plan 
provided  that  it  should  not  be  increased  or  diminished 

SB  Curtis  on  the  Constitution,  vol.  2,  403>  404,  note. 
B«  Journal,  62,  70,  165. 


THE    EXECUTIVE.  903 

SO  as  to  affect  the  compensation  of  any  incumbent  of  the 
office. 

When  the  matter  was  being  considered  in  the  Committee 
of  the  Whole,  Dr.  Franklin  opposed  the  payment  of  any 
compensation  to  the  Executive,  and  moved,  as  a  substi- 
tute, **  whose  necessary  expenses  shall  be  defrayed,  but 
who  shall  receive  no  salary,  stipend,  fee  or  reward  what- 
soever for  his  services." 

The  Committee  of  the  Whole  reported  to  the  Convention 
that  the  ''National  Executive  should  receive  a  fixed  stipend 
by  which  he  may  be  compensated  for  the  devotion  of  his 
time  to  the  public  service,  to  be  paid  out  of  the  National 
treasury."'^     The  Committee  of  Detail   changed  this  to 

KT  Journal,  161.  Doctor  Franklin  moved  that  what  related  to  the 
compensation  for  the  aervioea  of  the  Ezecntive  he  postponed,  in  order 
to  substitute,  'Vhose  necessary  expenses  shall  be  defrayed,  but  who 
shall  reoeive  no  salary,  stipend,  fee  or  reward  whatsoever  for  their 
services."  He  said  that,  being  very  sensible  of  the  effect  of  age  on 
his  memory,  he  had  been  unwilling  to  trust  to  that  for  the  observa- 
tions which  seemed  to  support  his  motion,  and  had  reduced  them  to 
writing,  that  he  might,  with  the  permission  of  the  committee,  read 
instead  of  speaking  them.  Mr.  Wilson  made  an  offer  to  read  the 
paper,  which  was  accepted.  The  following  is  a  literal  copy  of  the 
paper: 

"Sir,  it  is  with  reluctance  that  I  rise  to  express  a  disapproba- 
tion of  any  one  article  of  the  plan  for  which  we  are  so  much  obliged 
to  the  honorable  gentlemen  who  laid  it  befon  us;  From  its  first 
reading  I  have  borne  a  good  will  to  it  and  in  general  wished  it 
success.  In  this  particular  of  salaries  to  the  Executive  branch,  I 
happen  to  differ,  and  as  my  opinion  may  appear  new  and  chimerical, 
it  is  only  from  a  persuasion  that  it  is  right,  and  from  a  sense  of 
duty,  that  I  hazard  it.  The  committee  will  judge  of  my  reasons  when 
they  have  heard  them,  and  their  judgment  may  possibly  change  mine. 
I  think  I  see  inconveniences  in  the  appointment  of  salaries;  1  see  none 
in  refusing  them,  but  on  the  contrary  great  advantages. 

"Sir,  there  are  two  passions  which  have  a  powerful  influence  on 
the  affairs  of  men.  These  are  ambition  and  avarice;  the  love  of 
power,  and  the  love  of  money.  Separately,  each  of  these  has  great 
force  inr  prompting  men  to  action;  but  when  united  in  view  of  the 
same  object  they  have  in  many  minds  the  most  violent  effects.  Place 
before  the  eyes  of  such  men  a  post  of  honor,  that  shall  be  at  the 
Bame  time  a  place  of  profit,  and  they  will  move  heaven  and  earth  to 
obtain  it.  The  vast  number  of  such  places  it  is  that  renders  the 
British  government  so  tempestuous.  The  struggles  for  them  are  the 
true  sources  of  all  those  factions  which  are  perpetually  dividing  the 
nation,  distracting  its  councils,  hurrying  sometimes  into  fruitless 
and  mischievous  wars,  and  often  compelling  a  submassion  to  dis- 
honorable terms  of  peace. 
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read:     ''The  President  shall,  at  stated  times,  receive  for 
his  services  a  compensation,   which  shall  neither  be  in- 

"And  of  what  kind  are  the  men  that  wiU  strive  for  tlus  pro- 
fitable pre-emiiwiice,  through  all  the  bustle  of  cabal,  the  heat  of  con- 
teation,  the  infinite  mutual  abuse  of  parties,  tearing  to  pieces  the 
best  of  characters?  It  will  not  be  the  wise  and  moderate,  the  lovers 
of  peace  and  good  order,  the  men  fittest  for  the  trust.  It  will  be 
the  bold  and  the  violent,  the  men  of  stnmg  passions  and  indefatigable 
activity  in  their  selfish  pursuits.  These  will  thrust  themselves  into 
your  government  and  be  your  rulers.  And  these  too  will  be  mistaken 
in  the  expected  happiness  of  their  situation :  for  their  vanquished  com- 
petitors, of  the  same  spirit,  and  from  the  same  motives,  will  per- 
petually be  endeavoring  to  distress  their  administration,  thwart  their 
measures  and  render  them  odious  to  the  people. 

"Besidea  these  evila.  Sir,  though  we  may  set  out  in  the  bqpn* 
ning  with  moderate  salaries,  we  shall  find  that  such  will  not  be 
of  long  continuance.  Beasons  will  never  be  wanting  for  proposed  aug- 
mentations. And  there  will  always  be  a  party  for  giving  mora  to 
the  rulers,  that  the  rulers  may  be  able  in  return  to  give  more  to 
them.  Hence,  as  all  history  informs  us,  there  has  beoi  in  every 
state,  and  kingdom  a  constant  kind  of  warfare  between  the  governing 
and  governed,  the  one  striving  to  obtain  more  for  its  support,  and 
the  other  to  pay  lesa.  And  this  has  alone  oocaaiooed  great  eon- 
vulsions,  actual  oivfl  wars,  ending  either  in  dethroning  of  the  prinoea, 
or  enslaving  of  the  people.  Generally,  indeed,  the  ruling  power  car- 
ries its  pointy  the  revenues  of  princes  constantly  increasing;  and  we 
see  that  tbey  are  never  satisfied,  but  always  in  want  of  more.  The 
more  the  people  are  disccmtented  with  the  oppression  of  taxes,  the 
greater  need  the  prince  has  of  money  to  distribute  among  his  partinsna, 
and  pay  the  troops  that  are  to  suppress  all  resistance,  and  eaable 
him  to  plunder  at  pleasure.  There  is  scarce  a  king  in  an  hundred 
who  would  not,  if  he  could,  follow  the  eiuimple  of  Pharaoh,  get  first 
all  the  people's  money,  then  all  their  lands,  and  then  make  them  and 
their  children  servants  forever. 

'^t  will  be  said  that  we  don't  propose  to  establish  kinga  I  know 
it;  but  there  is  a  natural  inclination  in  mankind  to  kingly  govem- 
mei^.  It  sometimes  relieves  them  from  aristocratic  domination.  They 
had  rather  have  one  tyrant  than  five  hundred.  It  gives  more  of  the 
the  appeamnce  of  equality  among  citizens,  and  that  they  like.  I  am 
apprehensive,  therefore,  perhaps  too  apprehensive,  that  the  government 
of  these  States  may  in  future  times  end  in  a  monarehy.  But  this 
catastrophe  I  think  may  be  delayed,  if  in  our  proposed  system  we  do 
not  sow  the  seeds  of  contention,  faction  and  tumult,  l^  makingf  our 
posts  of  honor  places  of  profit.  If  we  do,  I  fear  that,  though  we  do 
employ  at  first  a  number,  and  not  a  single  person,  the  number  will 
in  time  be  set  aside;  it  will  only  nourish  the  foetus  of  a  king,  as  the 
honorable  gentlemen  from  Virginia  very  aptly  expressed  it,  and  a 
king  will  the  sooner  be  set  over  us. 

''It  may  be  imagined  by  some  that  this  is  a  Utopian  idea,  and 
that  we  can  never  find  men  to  serve  us  in  the  executive  department 
without  paying  them  well  for  their  services.     I  conoeiTS  this  to  be 
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creased  nor  diminished  dnring  his  continuance  in  office. '''* 
This  was  changed  by  the  Committee  on  Style  to  read: 

a  nifltaka  Soma  eadfltii^  faeU  preeent  themselTWJbo  me,  wliidi  incline 
me  to  a  oontraiy  opinion.  The  high-sheriff  of  a  county  in  Kngland  is  an 
honorable  office,  but  it  is  not  a  profitable  one.  It  is  rather  expensive 
and  therefore  not  sought  for.  But,  yet,  it  Is  executed  and  well 
executed,  and  usually  by  some  of  the  principal  gentlemen  of  the 
county.  In  France,  tha  office  of  counsellor,  or  member  of  their  judiciary 
parliamenA^  ia  more  honorable.  It  ia  therefore  purchased  at  a  high 
price;  there  are  indeed  fees  on  the  law  proceedings,  which  are  divided 
among  them,  but  these  fees  do  not  amount  to  more  than  three  per 
cent,  on  the  sum  paid  for  the  place.  Therefore,  as  legal  Interest  is 
there  at  ilye  paroBnt,  they  ia  faici  pay  two  percent  for  being  allowed 
to  do  the  judiciaxy  bwiness  of  the  nation,  which  is  at  the  same  time 
entirely  exempt  from  the  burden  of  paying  them  any  salaries  for  their 
services.  I  do  not,  however,  mean  to  recommend  this  as  an  eligible 
mode  for  our  judiciary  department.  I  only  bring  the  instance  to  show, 
that  the  pleasure  of  doing  good  and  serving  their  country,  and  the 
respect  auch  oondnct  entitles  them  to,  are  sufficient  motives  with  some 
minds  to  give  up  a  great  portion  of  Iheir  time  to  the  public,  without 
the  mean  inducement  of  pecuniary  satisfacticm. 

''Another  instance  is  that  of  a  respectable  society  who  have 
made  the  experiment,  and  practised  it  with  success  more  than  one 
hundred  years.  I  mean  the  Quakers.  It  is  an  established  rule  with 
them  that  they  are  not  to  go  to  law;  but  in  their  controversies  they 
must  apply  to  their  monthly,  quarterly  and  yearly  meetings.  Com- 
mittees of  these  ait  with  patience  to  hear  the  parties,  and  spend  much 
time  in  composing  their  differences.  In  doing  this,  they  are  supported 
by  a  sense  of  duty,  and  the  respect  paid  to  usefulness.  It  is  honorable 
to  be  BO  employed,  but  it  is  never  made  profitable  by  salaries,  fees 
or  perquisites.  And  indeed  in  aU  oases  of  public  service^  the  less  the 
profit  the  greater  the  honor. 

"To  bring  the  matter  nearer  home,  have  we  not  seen  the  greatest 
and  most  important  of  our  offices,  that  of  the  Greneral  of  our  armies, 
executed  for  eight  years  together  without  the  smallest  salary,  by  a 
patriot  whom  I  will  not  now  offend  by  any  other  praise;  and  this 
through  fatigues  and  distresses,  in  common  with  the  other  brave  men, 
his  military  friends  and  companions,  and  the  constant  anxieties  peculiar 
to  his  station?  And  shall  we  doubt  finding  three  or  four  men  in  all 
the  United  States,  with  public  spirit  enough  to  bear  sitting  in  peace- 
ful council  for  perhaps  an  equal  term,  merely  to  preside  over  our  civil 
eoneema,  and  see  that  our  laws  are  duly  executed?  Sir,  I  have  a  better 
opinion  of  our  country.  I  think  we  shall  never  be  without  a  sufficient 
number  of  wise  and  good  men  to  undertake  and  execute  well  and  faith- 
fully the  office  in  question. 

''Sir,  the  saving  of  the  salaries  that  may  at  first  be  proposed  is  not 
an  object  with  me.  The  suhaequent  mischiefs  of  proposing  them  are 
what  I  apprehend.    And  therefore  it  is,  that  I  move  the  amendment. 


S8  Journal,  467,  458. 
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''During    the    period    for    which    he    shaU    have    been 
elected/'" 

While  the  report  of  the  Committee  on  Style  was  before 
the  Convention^  .Butledge  and  Franklin  moved  to  amend 
this  by  inserting  at  the  end,  ''and  he  shall  not  receive^ 
within  that  period,  any  other  emolument  from  the  United 
States  or  any  of  them/'  and  this  was  carried  by  a  vote 
of  seven  States  to  four.*^  The  word  ''emolument"  in 
this  connection  means  compensation,  gain  or  profit,  in 
addition  to  his  fixed  compensation. 

Mr.  Hamilton  has  given  the  following  lucid  comment  on 
this  provision:  "The  President  of  the  United  States  shall 
at  stated  times  receive  for  his  service  a  compensation, 
which  shall  neither  be  increased  nor  diminished  during  the 
period  for  which  he  shall  have  been  elected,  and  he  shaU  not 
receive  within  that  period  any  other  emolument  from  the 
United  States,  or  any  of  them.  It  is  impossible  to  imagine 
any  provision  which  would  have  been  more  eligible  than 
this.  The  Legislature,  on  the  appointment  of  a  Presi- 
dent, is  once  for  all  to  declare  what  shall  be  the  com- 
pensation for  his  services  during  the  time  for  which 
he  shall  have  been  elected.  This  done,  they  wiU  have 
no  power  to  alter  it  either  by  increase  or  diminution, 
till  a  new  period  of  service  by  a  new  election  commences. 
They  can  neither  weaken  his  fortitude  by  operating  upon 
his  necessities,  nor  corrupt  his  integrity  by  appealing  to 
his  avarice.  Neither  the  Union  nor  any  of  its  members 
will  be  at  liberty  to  give,  nor  will  he  be  at  liberty  to 
receive  any  other  emolument  than  that  which  may  have 
been  determined  by  the  first  act.  He  can  of  course  have 
no  pecuniary  inducement  to  renounce  or  desert  the  inde- 
pendence intended  for  him  by  the  Constitution."*^ 

If  it  Ib  not  Beoonded  or  accepted,  I  must  be  oootented  with  the  BatiB- 
faction  of  having  delivered  my  opinion  frankly  and  done  my  duty." 

The  motion  wae  seconded  by  Col.  Hamilton,  with  the  view,  he 
Bald,  merely  of  bringing  so  respectable  a  proposition  before  the  com- 
mittee, and  whidi  was  besides  enforced  by  aiigument  that  had  a  cer- 
tain degree  of  weight.  No  debates  ensued  and  the  proposition  was  ppst^ 
poned  for  the  consideration  of  the  members.  It  was  treated  with  great 
respect,  but  rather  for  the  author  of  it,  than  from  any  apparent  con- 
viction of  its  expediency  or  practicability.    Journal,  91-95* 

69  Journal,  708. 

•0  Journal,  733,  734. 
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B7  the  act  of  September  24,  1789,  Congress  fixed 
the  compensation  of  the  President  at  $25,000  per  annum 
and  provided  him  a  mansion.  This  provision  was  substan- 
tially re-enacted  by  the  act  of  February  18,  1793.  There 
was  no  change  made  in  the  compensation  of  the  Presi- 
dent until  the  act  of  March  3,  1873,  which  increased  it  to 
$50,000  per  annum.  By  the  act  of  1906  Congress  allowed 
the  President  in  addition  to  his  salary  $25,000  per  annum 
for  traveling  expenses,  but  for  no  other  purpose.  In 
1909  Congress  repealed  this  provision  of  the  act  of  1906 
and  increased  the  salary  of  the  President  to  $75,000.00  per 
annum.  Later  the  $25,000  for  expenses  was  restored. 

Before  he  enter  on  the  Execution  of  his  Office,  he  shall 
take  the  following  Oath  or  Affirmation: — ''I  do  solemnly 
swear  (or  affirm)  that  I  will  faithfully  execute  the  Office 
of  President  of  the  United  States,  and  will,  to  the  best 
of  my  Abilit7i  preserve,  protect  and  defend  the  Consti- 
tution of  the  United  States/' 


The  form  of  the  oath  was  probably  taken  from  the 
Constitution  of  Pennsylvania.** 

The  oath  for  the  President  provided  by  the  Committee 
of  Detail  was:  '*I ,  solemnly  swear  (or  af- 
firm) that  I  will  faithfully  execute  the  office  of  President 
of  the  United  States  of  America.  "••  This  is  the  only 
oath  which  the  Constitution  prescribes  for  any  officer  of 
the  Government;  all  others  are  prescribed  by  law,  even 
those  of  the  chief  justice  and  justices  of  the  Supreme 
Court. 

When  this  matter  of  the  oath  came  up  for  considera* 
tion  in  the  Convention,  Mr.  Mason  and  Mr.  Madison 
moved  to  add  to  the  oath,  **and  will,  to  the  best  of  my 
judgment  and  power,  preserve,  protect  and  defend  the 
Constitution  of  the  United  States."  This  was  agreed 
to  by  the  Convention  by  a  vote  of  seven  to  four"  and 
by  the  Committee  on  Style.*' 

The  word  "ability"  was  subsequently  substituted  for 

•2  New  Princeton  Review,  Sept.,  1887,  180-181. 
•s  Journal,  458. 
«*  Journal,  614. 
«  Journal,  708. 
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''judgment,"**  and  with  that  change  the  oath  remained 
the  same  as  it  had  been  prescribed. 

The  oath  must  be  taken  before  the  President  enters 
upon  the  discharge  of  his  duties.  The  question  might 
arise,  is  this  mandatory  or  merely  directory?  If  the  Pres- 
ident should  issue  an  order,  or  do  any  act  before  tak- 
ing the  oath,  would  it  be  a  valid  actt  Could  he  become 
President  before  taking  the  oath  or  do  any  act  or  perform 
any  duty  which  the  Constitution  imposes  upon  himt 
He  could  not.  The  taking  of  the  oath  is  a  necessary 
prerequisite  to  the  instalment  of  the  President  into  his 
ofSce  and  to  the  discharge  of  his  constitutional  duties. 
The  language  of  the  Constitution  is,  ^^  Before  he  enter  on 
the  execution  of  his  ofBce,  he  shall  take,"  etc.  Upon  this 
subject  an  accomplished  writer  on  the  Constitution  has 
made  the  following  comment: 

''The  Constitution  requires  that,  before  entering  upon 
the  execution  of  the  office  of  President,  the  elected  person 
shall  either  swear  or  affirm  that  he  will  faithfully  execute 
the  office  of  President  of  the  United  States,  and  will  to 
the  best  of  his  ability  preserve,  protect  and  defend  the 
Constitution  of  the  United  States.  Whether  this  is  to 
be  regarded  as  a  qualification  necessary  to  entering  upon 
the  privileges,  powers  and  duties  of  the  office  is  a 
question.  The  language  of  the  Constitution  seems  to  imply 
that  it  is.  If  this  be  true,  then  any  President-elect,  who 
should  undertake  to  exercise  the  executive  powers  before 
taking  this  oath  or  affirmation,  should  be  regarded  and 
treated  as  a  usurper.  This  would  be  a  radical,  and  I 
think,  an  excessive  penalty,  but  I  do  not  see  how  its 
infliction  could  be  legally  avoided.  It  seems  to  me  that 
oath-taking  as  an  induction  to  office  ought  to  be  regarded 
as  a  ceremony  like  coronation,  desirable  under  certain 
circumstances,  but  not  an  antecedent  necessity  to  the 
validity  of  official  acts."*^ 

The  oath  binds  the  President  to  execute  faithfully  the 
office  of  President  and  to  the  best  of  his  ability  to  preserve, 
protect  and  defend  the  Constitution.  It  does  not  require 
the  President  to  preserve,  protect,  defend  or  obey  the 
laws  of  the  United  States.     The  oath  *' embraces  all  the 

••  1  Elliot,  314. 

6T  Burgess's  Political  Science  and  Constitutional  Law,  voL  2,  243. 
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laws,  Constitution,  treaties  and  statutes  and  it  constitutes 
the  President  above  all  other  officers,  the  guardian,  pro- 
tector and  defender  of  the  Constitution  and  embraces  the 
general  office  of  the  Executive,  and  the  official  powers 
not  in  their  nature  executive,  such  as  the  veto  power, 
the  treaty  making  power,  an  appointing  power  and  the 
pardoning  power/ *•• 

The  Constitution  does  not  prescribe  when  or  where  the 
oath  shall  be  taken,  nor  by  whom  it  shall  be  administered. 
It  is  usually  administered  by  the  Chief  Justice  of  the 
Supreme  Court  on  the  4th  of  March  at  the  East  front 
of  the  Capitol,  but  it  may  be  administered  before  that 
day,  at  any  place  and  by  any  officer  authorized  to  admin- 
ister oaths. 

At  the  expiration  of  President  Grant's  term, — as  the 
4th  of  March,  the  day  for  the  inauguration  of  the  Presi- 
dent, fell  on  Sunday, — ^the  oath  was  administered  to 
President  EJJtyes  on  Saturday  at  the  Executive  Mansion 
and  again  at  the  Capitol  on  Monday,  the  5th  of  March.** 

08  Paachal  on  the  Constitution,  170-174. 

••  Senator  Shennan  told  the  author  that  upon  the  death  of  President 
Garfield,  Vice-President  Arthur  took  the  oath  privately  in  New  York 
City  upon  learning  of  the  death  of  the  President  and  when  he  arrived 
in  Washington  he  again  took  the  oath  at  his  residence. 

In  Mr.  Jefferson's  correspondence  we  find  the  following  interesting 
account  concerning  the  "swearing  in"  of  President  Washington  after  his 
second  election: 

"February  the  28th,  Knox,  E.  Randolph  and  myself  met  at  Knox's 
where  Hamilton  was  also  to  have  met,  to  consider  the  time,  manner 
and  place  of  the  President's  swearing  in.  Hamilton  had  been  there 
before,  and  had  left  his  opinion  with  Knox,  to  wit:  that  the  President 
should  ask  a  judge  to  attend  him  in  his  own  house  to  administer 
the  oath,  in  the  presence  of  the  heads  of  departments,  which  oath  should 
be  deposited  in  the  Secretary  of  State's  office.  I  concurred  in  this 
opinion.  Randolph  was  for  the  President's  going  to  the  Senate  chamber 
to  take  oath,  attended  by  the  marshal  of  the  United  States,  who  should 
then  make  proclamation,  etc.  Knox  was  for  this,  and  for  adding 
the  House  of  Representatives  to  the  presence,  as  they  would  not  yet  be 
departed.  Our  individual  opinions  were  written,  to  be  communicated 
to  the  President,  out  of  which  he  might  form  one.  In  the  course  of  our 
conversation  Knox,  stickling  for  parade,  got  into  great  warmth,  and 
swore  that  our  government  must  either  be  entirely  new  modeled,  or  it 
would  be  knocked  to  pieces  in  less  than  ten  years;  and  that  as  it  is 
at  present  he  would  not  give  a  copper  for  it;  that  it  is  the  President's 
character,  and  not  the  written  Constitution  which  keeps  it  together. 
Jefferson's  Correspondence,  vol.  4,  480,  481. 
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In  each  instance,  when  a  vacancy  has  occurred  in  the 
office  of  President,  the  Vice-President  has  taken  the  oath 
privately. 

On  the  Beoond  of  March,  1801 — ^two  days  before  his  first  inaugura- 
tion as  President — Jefferson  wrote  Chief  Justice  Marshall: 

'*I  propose  to  take  the  oath  or  oaths  of  office  as  President  of  the 
United  States,  on  Wednesday  the  4th  inst.  at  12  o'clock,  in  the  Senate 
chamber.  May  I  hope  the  favor  of  your  attendance  to  administer  the 
oath?  As  the  two  Houses  have  notice  of  the  hour,  I  presume  a  precise 
punctuality  to  it  will  be  expected  from  me.  I  would  pray  you  in  the 
meantime  to  consider  whether  the  oath  prescribed  in  the  Constitution  be 
not  the  only  one  necessary  to  take.  It  seems  to  comprehend  the  sub- 
stance of  that  prescribed  by  the  Act  of  Congress  to  all  officers,  and  it 
may  be  questionable  whether  the  Legislature  can  require  any  new  oath 
from  the  President.  I  do  not  know  what  has  been  done  in  this  hereto- 
fore; but  I  presume  the  oaths  admiinistered  to  my  predecessors  are 
recorded  in  the  Secretary  of  State's  office. 

"Not  being  yet  provided  with  a  private  secretary,  and  needing  some 
person  on  Wednesday  to  be  the  bearer  of  a  message  or  messages  to 
the  Senate,  I  presume  the  chief  clerk  of  the  department  of  state  might 
be  employed  with  propriety.  Permit  me  through  you  to  ask  the  favor 
of  his  attendance  on  me  to  my  lodgings  on  Wednesday  after  I  shall 
have  been  qualified. 

"I  have  the  honor  to  be  with  great  respect,  Sir,  your  most  obedient^ 
humble  servant."    Jefferson's  Complete  Works,  vol.  4,  364,  366. 
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